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Summary 
The Australian Competition and Consumer Commission (ACCC ) proposes to grant 
authorisation to Santos QNT Pty Ltd and ten other producers to jointly market oil produced in, 
and in the immediate vicinity of, the Surat Basin and Dension Trough in Queensland.  The 
ACCC proposes to grant authorisation until 30 June 2020.  

On 25 February 2010 Santos QNT Pty Ltd and ten other oil producers lodged applications for 
authorisation to jointly market and sell on common terms, oil produced in the Surat Basin and 
Denison Trough in Queensland.  Oil includes crude oil and condensate.   

Together with Santos QNT Pty Ltd, the other applicants for authorisation are: 

 Angari Pty Ltd 

 AusAm Resources Limited 

 Australia Pacific LNG Limited 

 Brisbane Petroleum N.L 

 Inland Oil (Production) Pty Ltd 

 Mosaic Oil N.L 

 Mosaic Oil Qld Pty Ltd 

 Oil Investments Pty Ltd 

 Origin Energy Resources Limited and 

 Santos (BOL) Pty Ltd (hereafter referred to as the ‘Applicants’). 

The Applicants all produce oil from the Surat Basin or Denison Trough in Queensland (these 
neighbouring areas are hereafter referred to as the Surat Basin).  Relatively small volumes of oil 
are produced from this region – with some parties producing as little as a few barrels of oil per 
day.  Total Surat Basin production comprises around 0.3 per cent of national oil production. 

Santos currently negotiates and administers oil supply contracts on behalf of the other 
Applicants.  In this regard, the Applicants note that the then Trade Practices Commission 
granted authorisation in 1988 for the joint marketing of oil produced in the Surat Basin.  The 
Applicants recently decided that they needed additional certainty and lodged a new application 
for authorisation with the ACCC.  

Recent developments  

Oil from the Surat Basin has been jointly marketed for more than 20 years.  Oil from the basin is 
transported to the Lytton storage facilities in Brisbane and until recently, sold to the nearby BP 
and Caltex refineries.  Traditionally, Surat Basin oil was blended at the Lytton facilities with oil 
produced in the Jackson field (south west Queensland). 

In 2009, a new pipeline was constructed between Jackson and Moomba (north eastern South 
Australia).  During the first half of 2010, oil from the Jackson field will cease to be supplied to 
the Lytton terminal and will instead be supplied to Moomba. 

The Applicants advise that buyers are not willing to deal with multiple producers for minimal 
quantities of oil and that Caltex is currently the only feasible buyer of Surat Basin oil.  
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Interim authorisation  

On 24 March 2010 the ACCC granted interim authorisation to the joint marketing arrangements.  
Interim authorisation is conditional upon any sales agreement entered into containing a 
provision that the agreement will immediately terminate should final authorisation not be 
granted by the ACCC. 

Interim authorisation remains in place until the date the ACCC’s final determination comes into 
effect or unless revoked. 

The joint marketing arrangements – balance of public benefits and detriments  

The ACCC considers that the joint marketing arrangements are likely to result in greater 
volumes of oil being produced domestically than would otherwise be the case, which constitutes 
a public benefit. 

Given the small volume of oil covered by the arrangements, as well as the constraint of global 
oil prices on domestic prices, the ACCC considers there is minimal, if any, public detriment 
likely to result from the Surat Basin joint marketing arrangements.  

Accordingly, the ACCC considers that on balance, the public benefit likely to result from the 
joint marketing arrangements is likely to outweigh the public detriment. 

Next steps 

Further submissions from the Applicants and any interested parties in relation to this draft 
determination may be provided to the ACCC prior to it making a final determination.  The 
Applicants and interested parties may also request that a conference be held or make oral 
submissions on the draft determination. 
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1. The applications for authorisation 
1.1. On 25 February 2010 Santos QNT Pty Ltd and ten other oil producers lodged 

applications for authorisation A91215–A91216 with the ACCC. 

1.2. Together with Santos QNT Pty Ltd, the other applicants for authorisation are: 

 Angari Pty Ltd 

 AusAm Resources Limited 

 Australia Pacific LNG Limited 

 Brisbane Petroleum N.L 

 Inland Oil (Production) Pty Ltd 

 Mosaic Oil N.L 

 Mosaic Oil Qld Pty Ltd 

 Oil Investments Pty Ltd 

 Origin Energy Resources Limited and 

 Santos (BOL) Pty Ltd (hereafter referred to as the ‘Applicants’). 

1.3. Authorisation is a transparent process where the ACCC may grant immunity from legal 
action for conduct that might otherwise breach the Trade Practices Act 1974 (the Act).  
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.  
The ACCC conducts a public consultation process when it receives an application for 
authorisation, inviting interested parties to lodge submissions outlining whether they 
support the application or not.  Further information about the authorisation process is 
contained in Attachment A.   

1.4. A chronology of the significant dates in the ACCC’s consideration of these applications 
is contained in Attachment B. 

1.5. Application A91215 was made under: 

 section 88(1) of the Act to make and give effect to a contract, arrangement or 
understanding, a provision of which is or may be an exclusionary provision 
within the meaning of section 45 of the Act and 

 section 88(1A) of the Act to make and give effect to a provision of a contact, 
arrangement or understanding, a provision of which is, or may be, a cartel 
provision and which is also, or may also be, an exclusionary provision within the 
meaning of section 45 of that Act. 
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1.6. Application A91216 was made under: 

 section 88(1) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or 
would have or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the Act and 

 section 88(1A) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act). 

1.7. The Applicants seek authorisation to jointly market and sell on common terms, oil 
produced in the Surat Basin and Denison Trough in Queensland.   

1.8. In particular, authorisation is sought to: 

 jointly discuss and negotiate common terms and conditions, including price, 
under which oil produced predominantly from the Surat Basin and Denison 
Trough in Queensland will be offered for sale by the Applicants on a several 
basis and 

 enter into and give effect to contracts with buyers for the sale of oil by the 
Applicants on a several basis.  

1.9. Oil includes a mixture of crude oil and condensate.  The Applicants advise that oil 
produced ‘predominantly’ from the Surat Basin and Denison Trough refers to the 
general geographic zones around the Surat Basin and Denison Trough regions (these 
neighbouring areas are hereafter referred to as the Surat Basin).  

1.10. The Applicants also advise that the above mentioned conduct will be set out in a joint 
marketing agreement, which the Applicants propose to execute subject to a condition 
precedent requiring authorisation.   

1.11. Under the arrangements, Santos proposes to negotiate and administer oil supply 
contracts on behalf of the other Applicants.  While the application is expressed to allow 
joint marketing with any buyer of oil, the Applicants advise that the only current 
willing buyer of their product is Caltex Australia Limited (Caltex).  Further information 
on this issue is provided from paragraph 2.16. 

1.12. Authorisation is sought for a period of ten years.  The Applicants submit that it is likely 
that sales contracts with buyers will be for no more than 12 month periods, renewed 
annually. 

Other parties 

1.13. The Applicants request that any authorisation extend to any successors and assigns of 
the Applicants, as well as any new parties in the future who produce oil in these areas 
and who may wish to participate in the joint marketing arrangements.  Under 
section 88(10) of the Act, an authorisation granted by the ACCC may be expressed to 
apply to another person who becomes a party to the proposed arrangements in the 
future.  
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Interim authorisation 

1.14. At the time of lodging the applications for authorisation, the Applicants also requested 
interim authorisation for the proposed joint marketing arrangements.  In particular, 
interim authorisation was sought for the Applicants to: 

 enter into a joint marketing agreement and 

 enter into oil sales agreements with Caltex.1 

1.15. On 24 March 2010 the ACCC decided to grant interim authorisation to the 
arrangements.  Interim authorisation is conditional upon any sales agreement entered 
into containing a provision that the agreement will immediately terminate should final 
authorisation not be granted by the ACCC. 

1.16. Interim authorisation remains in place until the date the ACCC’s final determination 
comes into effect or unless revoked. 

2. Background to the application 

The Applicants 

2.1. The Applicants all produce oil from the Surat Basin or Denison Trough in Queensland, 
involving various joint ventures.  A list of the various joint ventures is provided at 
Attachment C to this draft determination.  Together, the Applicants produce 
approximately 0.3 per cent of total Australian oil production.  Some of the Applicants 
are very small producers, in some cases producing only a few barrels of oil a day.2 

2.2. The Surat Basin covers 300 000 km2 of central southern Queensland and central 
northern New South Wales.3  However, no commercial oil or gas discoveries have been 
made in the New South Wales part of the Surat Basin.4 

2.3. The Denison Trough is located in the Bowen Basin region, immediately north of the 
Surat Basin.  A section of the Denison Trough extends south and overlaps part of the 
Surat Basin. 

2.4. The Applicants’ share of production in the Surat Basin is set out in Table 2.1 below.  
As shown, the largest producers in the Surat Basin are Inland Oil, Santos (combined 
production of Santos (BOL) and Santos QNT) and Mosaic Oil, which make up 77 per 
cent of total production.  

                                                 
1 Submission from the Applicants, 15 March 2010, page 1. 
2  The supporting submission to the applications for authorisation (A91215–A91216), 25 February 2010, 

page 1. 
3  Australian Government Geoscience Australia website: http://www.ga.gov.au/oceans/ea_Surat.jsp, 

viewed on 21 April 2010. 
4  NSW Department of Primary Industries website: 

http://www.dpi.nsw.gov.au/minerals/geological/overview/regional/sedimentary-basins/suratbasin, 
viewed on 21 April 2010. 
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2.5. The Applicants arrange for their oil to be transported (via truck) from the Surat Basin to 
storage facilities at Lytton near the Port of Brisbane (‘Lytton Tank 1020’).  These 
storage facilities are currently leased by a consortium of IOR Terminals, Beach 
Petroleum (Cooper Basin) Pty Ltd and Mosaic Oil Qld Pty Ltd.5 

Table 2.1: Share of oil production in the Surat Basin (based on 2009 figures)6 
Applicant Share of production  

(per cent) 
Angari  0.41 
AusAm Resources  0.02 
Australian Pacific LNG 10.36 
Brisbane Petroleum  0.77 
Inland Oil (Production)  47.88 
Mosaic Oil NL  2.03 
Mosaic Oil Qld Pty Ltd  12.47 
Oil Investments 9.20 
Origin Energy Resources  0.29 
Santos (BOL)  3.15 
Santos QNT 13.42 
TOTAL 100 

Petroleum production in Queensland7 

2.6. Figure 2.1 shows the location of Queensland’s oil fields.   

2.7. Queensland oil production occurs predominantly from the Cooper-Eromanga and 
Bowen-Surat Basins.  Based on 2007-2008 figures, 96 per cent of Queensland 
production came from the Cooper-Eromanga basins. 

2.8. Oil production in Queensland in 2007-08 totalled 532 megalitres (or 3.3 million 
barrels).  Of this figure, 512.5 megalitres (or 3.22 million barrels) was produced from 
the Cooper-Eromanga Basins and 19.9 megalitres (or 125 000 barrels) from the Bowen-
Surat Basins.  

2.9. Condensate is produced from the same basins as oil, with some production also from 
the Denison Trough in the Bowen Basin region.  Based on 2007-08 figures, 80 per cent 
of Queensland condensate production came from the Cooper-Eromanga Basins. 

2.10. In particular, in 2007-2008 Queensland condensate production totalled 99.66 megalitres 
(620 057 million barrels).  Of this figure, 80.13 megalitres (or 504 057 barrels) was 
produced from the Cooper-Eromanga Basins, 18.49 megalitres (or 116 000 barrels) 
from the Bowen-Surat Basins and 1.056 megalitres (or 6 600 barrels) from the Denison 
Trough.

                                                 
5  The supporting submission to the applications for authorisation (A91215–A91216), 25 February 2010, 

page 3. 
6 Ibid, page 4.  
7  Unless otherwise stated, information appearing under this heading was obtained from Queensland 

Department of Mines and Energy, Queensland’s petroleum – exploration and development potential, 
January 2009, pages 5, 20 and 21. 
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Figure 2.1: Location of Queensland’s oil fields8 

 

Refineries  

2.11. Petrol sold in Australia is either refined from crude oil in Australian refineries or 
imported as a finished product from overseas refineries.  Although Australia produces 
crude oil, a significant volume of crude oil is imported for refining in domestic 

                                                 
8  Ibid, page 8. 
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refineries.  This is because Australian crude oil tends to be lighter and sweeter, and 
therefore more expensive than imported crude oil.9   

2.12. In 2008-09, around 20 per cent of crude oil processed in Australian refineries was from 
domestic sources.10  The main sources of crude oil imported for use in Australian 
refineries were Vietnam, Malaysia, Indonesia, the United Arab Emirates, Papua New 
Guinea, Brunei, Saudi Arabia and Singapore.11 

2.13. Despite being a net importer, Australia also exports significant quantities of crude oil 
and condensate.  In 2007-8, exports totalled 15 975 million litres.  Around 65 per cent 
of Australia’s crude oil and condensate is exported to Asia – primarily, the Republic of 
Korea, Singapore and Japan.12 

2.14. There are two refineries located in Queensland – owned by BP Australia Pty Ltd (BP) 
and Caltex.  BP operates the Bulwer Island Refinery on the Brisbane River and Caltex 
operates the Lytton Refinery, near the Port of Brisbane. 

2.15. The capacity of BP’s Bulwer Island Refinery is 90 0000 barrels per day and the 
capacity of Caltex’s Lytton Island Refinery is 108 600 barrels per day.13 

Recent developments in the Surat Basin 

2.16. Oil from the Surat Basin is transported to the Lytton storage facilities in Brisbane and 
until recently, sold to the nearby BP and Caltex refineries.  Traditionally, Surat Basin 
oil was blended at the Lytton facilities with oil produced in the Jackson field (in the 
Cooper-Eromanga basins in south west Queensland).14 

2.17. In 2009, a new pipeline was constructed between Jackson and Moomba (north eastern 
South Australia).  The Applicants understand that oil from the Jackson field will cease 
to be supplied to the Lytton terminal by the end of April 2010 and will all be supplied 
to Moomba.15  

2.18. The Applicants submit that buyers are not willing to deal with multiple producers for 
minimal quantities of oil.  Specifically, the Applicants advise that in March 2009, BP 
confirmed that it would not renew its oil supply arrangements with the Applicants, 
BP’s share of Surat Basin oil was not commercially viable without the Jackson oil 
volumes.16 

                                                 
9 ACCC, Petrol Prices and Australian Consumers, Report of the ACCC inquiry into the price of unleaded 

petrol, December 2007, page 54. 
10 Australian Government Department of Resources, Energy and Tourism, Petrol – frequently asked 

questions, October 2009 edition. 
11 ACCC, Petrol Prices and Australian Consumers, Report of the ACCC inquiry into the price of unleaded 

petrol, December 2007, page 54. 
12 Australian Government Department of Resources, Energy and Tourism, Energy in Australia 2009, 

pages 56 and 57. 
13  Australian Government Department of Resources, Energy and Tourism website, 

http://www.ret.gov.au/resources/fuels/petroleum_refining_and_retail/petroleum_refining_in_austr
alia/Pages/PetroleumRefininginAustralia.aspx, viewed on 19 April 2010.  

14  The supporting submission to the applications (A91215–A91216), 25 February 2010, page5,  
15  Submission from the Applicants, 15 March 2010, page 2. 
16  The supporting submission to the applications (A91215–A91216), 25 February 2010, page 6. 
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2.19. The Applicants advise that Caltex informed them that while it was prepared to renew 
its oil supply arrangements, it was not prepared to purchase smaller, separate quantities 
of oil from each of the Applicants via individual negotiations.17 

Previous Trade Practices Commission determination  

2.20. Oil from the Surat Basin has been jointly marketed for more than 20 years.  Santos 
currently negotiates oil supply contracts on behalf of the other Applicants.  In this 
regard, the Applicants note that the then Trade Practices Commission granted 
authorisation in 1988 for the joint marketing of oil produced in the Surat Basin.18  This 
authorisation was granted in perpetuity.  

2.21. This previous application was lodged by Bridge Oil Pty Ltd and 33 other oil producers 
on 23 December 1987.  The applicants represented all joint venture participants in the 
Surat Basin at that time. 

2.22. The key feature of the 1987 application involved an agreement between the producers 
to: 

 dedicate their entire Surat Basin production for sale to BP for a 12 month period 

 arrange their own transport to a tank at Moonie, where it would be commingled 
with the other producers’ oil 

 enter into an agreement with Moonie Pipeline Company Pty Ltd to transport 
production to Lytton terminal as a commingled stream 

 share the price paid for the commingled stream according to the quantities of 
crude oil and condensate respectively delivered to BP 

 dedicate new discoveries of crude oil and condensate in the Surat Basin to BP and 

 if producers dispose of their interest in any of the Surat Basin joint ventures, the 
assignee will be required to accept the obligations outlined above.  

2.23. The TPC authorisation did not extend to the dedication of future discoveries of crude 
oil and condensate in the Surat Basin to BP. 

3. Submissions received by the ACCC 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process.  To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.   

                                                 
17 Ibid.  
18 Trade Practices Commission determination, 11 April 1988, application for authorisation A90483 lodged 

by Bridge Oil Limited in relation to the joint supply of crude oil and condensate from the Surat Basin in 
Queensland. 
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3.2. The ACCC sought submissions from twenty one interested parties potentially affected 
by the application, including refiners, petrol retailers, industry associations and relevant 
government departments.  The ACCC did not receive any public submissions from 
interested parties in relation to this matter. 

4. ACCC evaluation 
4.1. The ACCC’s evaluation of the Surat Basin joint marketing arrangements is in 

accordance with tests found in:  

 section 90(8) of the Act which states that the ACCC shall not authorise a 
proposed exclusionary provision of a contract, arrangement or understanding, 
unless it is satisfied in all the circumstances that the proposed provision would 
result or be likely to result in such a benefit to the public that the proposed 
contract, arrangement or understanding should be authorised. 

 sections 90(6) and 90(7) of the Act which state that the ACCC shall not authorise 
a provision of a proposed contract, arrangement or understanding, other than an 
exclusionary provision, unless it is satisfied in all the circumstances that: 

- the provision of the proposed contract, arrangement or understanding in the 
case of section 90(6) would result, or be likely to result, or in the case of 
section 90(7) has resulted or is likely to result, in a benefit to the public and 

- that benefit, in the case of section 90(6) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be 
likely to result, if the proposed contract or arrangement was made and the 
provision was given effect to, or in the case of section 90(7) has resulted or is 
likely to result from giving effect to the provision. 

 sections 90(5A) and 90(5B) of the Act which state that the ACCC shall not 
authorise a provision of a proposed contract, arrangement or understanding that is 
or may be a cartel provision, unless it is satisfied in all the circumstances that: 

- the provision, in the case of section 90(5A) would result, or be likely to 
result, or in the case of section 90(5B) has resulted or is likely to result, in a 
benefit to the public and 

- that benefit, in the case of section 90(5A) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement were made or 
given effect to, or in the case of section 90(5B) outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that 
has resulted or is likely to result from giving effect to the provision. 

4.2. For more information about the tests for authorisation and relevant provisions of the 
Act, please see Attachment D. 
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The market 

4.3. The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant markets affected by that conduct. 

4.4. For the purposes of this application only, the Applicants submit that the relevant area of 
competition is for the sale and purchase of crude oil and condensate in Australia.  In 
this regard, the Applicants note that this is the same market previously accepted by the 
Trade Practices Commission in its 1988 determination.  The Applicants also 
acknowledge that there is likely to be a broader international market. 

4.5. The Applicants submit that potential buyers of their product would need to be capable 
of receiving product via a truck in-load facility.  As such, the Applicants submit this 
only leaves two potential buyers other than the Brisbane-based refineries: 

 Shell Australia –via truck delivery at its Geelong refinery and 

 South Australian Cooper Basin Join Venture – via truck delivery at Moomba, 
South Australia. 

4.6. Based on confidential information provided by the Applicants, the ACCC understands 
that transport costs to Geelong would be significantly higher than the cost of 
transporting oil to the Lytton storage facility.  Together with insurance costs, the 
Applicants submit this option may not be commercially feasible. 

4.7. With respect to the Moomba facility, the Applicants submit that the South Australian 
Cooper Basin Joint Venture does not currently purchase condensate from third parties 
and has not indicated that it would be willing to start.  In addition, safety and 
operational issues associated with the RVP (‘Reid Vapour Test’) levels of condensate 
may also preclude the acceptance of Surat Basin oil at the Moomba facility.  

4.8. As noted in the Background chapter of this draft determination, Australia is a net 
importer of crude oil.  In addition to being able to purchase oil from the Surat Basin 
producers, both BP and Caltex can, and do, import significant quantities of oil for their 
Brisbane refineries.  The price of Surat Basin oil under domestic supply contracts is 
constrained by the regional index – Asian Petroleum Price Index (APPI).  Therefore, 
the Applicants submit that the price of oil produced in the Surat Basin is based on the 
average APPI Tapis price for the month in which deliveries are made, plus a small 
premium. 

4.9. For the purpose of assessing this application, the ACCC considers the relevant area of 
competition affected by the proposed conduct is the sale and purchase of crude oil and 
condensate in Australia.  Having said this, higher transport costs and the operational 
specifications of refineries could prohibit the Applicants selling their product interstate, 
and therefore, the geographic scope of the market could be narrower in the short term.  
Within this narrower market, the ACCC notes that there is only one willing buyer at 
present. 
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The counterfactual 

4.10. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by conduct for 
which authorisation has been sought.19 

4.11. Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

4.12. The Applicants advise that Santos currently negotiates and administers oil supply 
contracts on behalf of the other Applicants.  The Applicants advise that the nature of 
current joint marketing arrangements has not materially changed since the 1988 TPC 
determination.  In particular, the current arrangements involve:  

 Santos negotiating with buyers and facilitating oil supply agreements 

 the Applicants entering into written sales agreements with the buyer and 

 Santos administering the agreements – for example, Santos prepares and delivers 
monthly sales invoices.  The funds from the invoices are paid directly to each 
seller by the buyer.  Santos does not collect and re-distribute funds on behalf of 
the Applicants.20 

4.13. In turn, the other Applicants currently reimburse Santos for the time spent on marketing 
activities by way of ‘time writing’.  That is, a percentage of time each week is allocated 
to the wage time card of a Santos employee who has worked on the marketing and 
administration of the Surat contract to the relevant cost code and charged back to the 
relevant joint venture party according to their equity share.  The ACCC is advised that 
the other Applicants do not pay Santos a specific marketing fee.21 

4.14. The Applicants advise that the nature of the above mentioned conduct will not change 
if the ACCC grants authorisation to the current applications for authorisation.22 

4.15. Further, the Applicants advise that following the recent cartel amendments to the Act, 
they reviewed their Surat Basin oil joint marketing arrangements.  As a result of that 
review, the Applicants decided that they needed the certainty of a new authorisation 
from the ACCC.23 

                                                 
19  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: 

Australian Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media 
Council of Australia (No.2) (1987) ATPR 40-774 at 48,419. 

20  Submission from the Applicants, 15 March 2010, page 2. 
21  Ibid, page 8. 
22  Ibid. 
23  Ibid. 
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4.16. In this regard, the Applicants submit that having decided to lodge a new application for 
authorisation, it is very unlikely that they will continue to engage in joint marketing 
without authorisation from the ACCC.  If authorisation is not granted, the Applicants 
submit that they will each need to consider whether to separately market their product.  
This would mean that an Applicant wishing to separately sell their own oil would need 
to enter into a new agreement with a buyer for the volume of oil that the Applicant 
could individually offer.24 

4.17. Practically, the Applicants consider there are two possible outcomes if authorisation is 
not granted.  They are: 

 only some of the Applicants will attempt to separately market their oil or 

 all of the Applicants will cease production of oil from the Surat Basin.  

4.18. With respect to smaller producers, the Applicants consider the additional cost of 
separate marketing – for example, marketing personnel and additional administration 
costs – will need to be spread across their oil production, which in some cases is only a 
few barrels per day.  Therefore, the Applicants consider it is unlikely that the smaller 
producers will elect to separately market their oil. 

4.19. With respect to larger producers, the Applicants consider it is possible that they could 
decide to separately market their oil.  Having said this, the Applicants consider that 
even the largest producers may find it difficult to find a willing buyer for the small 
quantities of oil involved.  As outlined in Chapter 2 of this draft determination, the 
Applicants submit that buyers have expressed a reluctance to deal with numerous 
different producers for small volumes of oil. 

4.20. On this basis, the ACCC considers that without authorisation, joint marketing of oil 
from the Surat Basin will be disrupted, or potentially cease.  Given the small volumes 
of oil involved, together with BP’s recent decision to stop purchasing the small 
volumes from the Applicants, and Caltex’s indication that it would not be prepared to 
purchase smaller volumes than what is currently jointly marketed, the ACCC considers 
that widespread separate marketing from the Surat Basin is not likely.  The ACCC also 
notes that the costs of separate negotiations and contracting will be high relative to the 
expected revenues, particularly for small producers.  

4.21. For the reasons outlined above, the ACCC considers that a number of the producers are 
likely to cease production of oil without authorisation.  

                                                 
24  Ibid. 
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Public benefit 

4.22. Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 
should be given its widest possible meaning.  In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.25 

4.23. The Applicants submit that the joint marketing arrangements will deliver the following 
public benefits: 

 ensuring that a greater volume of oil produced from the Surat Basin and reduced 
costs will exert downward pressure on oil prices and 

 maintaining employment in the Surat Basin region.26 

4.24. Given the small volume of oil involved, and the influence of the import price on Surat 
Basin oil contract prices, the ACCC considers that the joint marketing arrangements are 
unlikely to result in any significant public benefits from reduced oil prices. 

4.25. In regards to employment in the region, the ACCC considers that the joint marketing 
arrangements are likely to provide increased certainty to the Applicants about the 
saleability of current and future production volumes.  In turn, the ACCC considers this 
could assist to maintain employment in the region.  However, in the absence of further 
information on this issue, it is unclear how many jobs may be affected and the ACCC is 
unable to attribute significant weight to this public benefit claim.  

4.26. The ACCC considers that without authorisation of the joint marketing arrangements, 
there is likely to be disruption to, or cessation of, oil production in the Surat Basin by 
some or all of the Applicants.  As such, the ACCC considers that more domestic oil 
will be available for sale in the region under the joint marketing arrangements.  The 
ACCC considers that increased domestic production constitutes a public benefit.  

Public detriment 

4.27. Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.27 

4.28. With respect to public detriments, the Applicants submit that the joint marketing 
arrangements cover an insignificant volume of oil in the context of the Australian 
domestic market.  In addition, the Applicants note that Surat Basin oil prices are set 
according to the APPI Tapis, plus a small premium.  Therefore, the Applicants consider 

                                                 
25  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling 

Association Ltd (1976) ATPR 40-012 at 17,242. 
26  The supporting submission to applications for authorisation A91215–A91216, 25 February 2010, 

page 10. 
27  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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that the Surat Basin joint marketing arrangements will result in minimal (if any) public 
detriment. 

4.29. Generally speaking, agreements between competitors which influence the pricing 
decisions of market participants have the potential to result in allocative inefficiencies.  
That is, they can move prices away from levels that would be set in a competitive 
market.  This can ultimately result in higher prices for consumers and send market 
signals which direct resources away from their most efficient use.  

4.30. Agreements between competitors which impose restrictions on their decisions as to 
whom they deal, can result in allocative inefficiencies.  Such agreements distort market 
signals and can suppress competitive dynamics that would exist in a competitive 
market. 

4.31. In this instance, the producers have been advised by buyers that they are unwilling to 
purchase such small volumes of oil from them individually.  As such, the ACCC 
considers that without authorisation there is unlikely to be widespread separate 
marketing of oil from the Surat Basin.  

4.32. Further, the ACCC considers  that any potential public detriment from the joint 
marketing arrangements is limited by the following features of the current application: 

 the volume of oil covered by the joint arrangements currently represents around 
0.3 per cent of Australian oil production and 

 Surat Basin oil contract prices are largely determined by the regional index price 
(the APPI Tapis price). 

4.33. Therefore, the ACCC is of the view that there is minimal, if any, public detriment 
likely to result from the Surat Basin joint marketing arrangements.  

Balance of public benefit and detriment  

4.34. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 
circumstances, the joint marketing arrangements are likely to result in a public benefit, 
and that public benefit will outweigh any likely public detriment. 

4.35. In the context of applying the net public benefit test in section 90(8)28 of the Act, the 
Tribunal commented that: 

…something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.29 

4.36. For the reasons outlined in this chapter, the ACCC considers that the joint marketing 
arrangements are likely to result in greater volumes of oil being produced domestically 
than would otherwise be the case, which constitutes a public benefit. 

                                                 
28 The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that 

it should be allowed to take place. 
29 Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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4.37. Given the small volume of oil covered by the arrangements, as well as the constraint of 
global oil prices on domestic prices, the ACCC considers there is minimal, if any, 
public detriment likely to result from the Surat Basin joint marketing arrangements.  

4.38. Accordingly, the ACCC considers that on balance, the public benefit likely to result 
from the joint marketing arrangements is likely to outweigh the public detriment.  The 
ACCC is therefore satisfied that the tests in sections 90(6), 90(7), 90(8), 90(5A) and 
90(5B) are met. 

Length of authorisation 

4.39. The Act allows the ACCC to grant authorisation for a limited period of time.30  The 
ACCC does not generally grant authorisation for unlimited periods because, in granting 
authorisation, the ACCC needs to be satisfied that the public benefit test would be met 
for the period of the authorisation. 

4.40. In this instance, the Applicants seek authorisation for ten years.  The Applicants 
consider a ten year authorisation is appropriate because the conduct has not materially 
changed for over 20 years and is unlikely to change in the future.  In addition, the 
Applicants submit that the conduct affects minimal quantities of oil and involves 
parties with very small operations in the Surat Basin.  

4.41. More specifically, the Applicants submit: 

The conduct is well understood by buyers, who are supportive of the arrangement.  Buyers are not 
willing to deal with multiple producers for minimal quantities of oil.  The Surat Basin is a mature area 
and no significant oil discoveries are expected.  As such, the conduct and its effect is unlikely to 
change for at least 10 years. 

Some of the Applicants have very small operations in the Surat Basin.  If the Applicants were to seek 
authorisation more regularly, it would place a significant burden on them.31 

4.42. Regarding exploration potential in the Surat Basin, as at 1 January 2009 there were 
0.55 million barrels of (‘Category 1’) crude oil commercial reserves and 0.13 million 
barrels of condensate commercial reserves.  ‘Category 1’ reserves include proved and 
probable reserves.  At the same time, the largest commercial reserves of crude oil and 
condensate in Australia were located in the Carnarvon Basin in WA (521 and 453 
million barrels respectively) and the Gippsland Basin in Victoria (209 and 92 million 
barrels respectively).32 

4.43. As at 1 January 2009, there were no ‘Category 2’ reserves in the Surat Basin.  
‘Category 2’ reserves comprise estimates of recoverable reserves which have not yet 
been declared commercially viable – they may be either geologically proved or are 
awaiting further appraisal.33 

                                                 
30 Section 91(1). 
31  Submission from the Applicants, 15 March 2010, page 3. 
32  Australian Government Geoscience Australia website: 

http://www.ga.gov.au/resources/publications/oil-gas-resources-australia-2008/reserves/index.jsp, 
viewed on 21 April 2010. 

33  Ibid. 
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4.44. As outlined in Chapter 2 of this draft determination, the ACCC notes that oil from the 
Surat Basin has been jointly marketed for over 20 years.  Over this time, oil production 
volumes from the Surat Basin have declined and the majority of Queensland production 
currently comes from the Cooper-Eromanga Basins (96 per cent).  The ACCC also 
notes that current reserve levels appear to support the Applicants’ claim that new 
significant oil discoveries in the Surat Basin are unlikely. 

4.45. Accordingly, the ACCC considers that the Surat Basin appears to be a mature basin, 
which is unlikely to experience significant change in production volumes.  In these 
circumstances, and given the extended period that oil from the Surat Basin has been 
jointly marketed previously, the ACCC considers a ten year period of authorisation is 
appropriate and proposes to grant authorisation to the joint marketing arrangements 
until 30 June 2020. 
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5. Draft determination 

The application 

5.1. On 25 February 2010 Santos QNT Pty Ltd and ten other oil producers (the Applicants) 
lodged applications for authorisation A91215–A91216 with the ACCC. 

5.2. Application A91215 was made using Form A, Schedule 1, of the Trade Practices 
Regulations 1974.  The application was made under subsections 88(1) and 88(1A) of 
the Act to: 

 make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 of 
the Act and 

 make and give effect to a provision of a contact, arrangement or understanding, a 
provision of which is, or may be, a cartel provision and which is also, or may also 
be, an exclusionary provision within the meaning of section 45 of that Act.  

5.3. Application A91216 was made using Form B, Schedule 1, of the Trade Practices 
Regulations 1974.  The application was made under subsections 88(1) and 88(1A) of 
the Act to: 

 make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the 
effect, of substantially lessening competition within the meaning of section 45 of 
the Act and 

 make and give effect to a contract or arrangement, or arrive at an understanding a 
provision of which would be, or might be, a cartel provision (other than a 
provision which would also be, or might also be, an exclusionary provision 
within the meaning of section 45 of that Act). 

5.4. In particular, authorisation is sought to: 

 jointly discuss and negotiate common terms and conditions, including price, 
under which oil produced predominantly from the Surat Basin and Denison 
Trough in Queensland will be offered for sale by the Applicants on a several 
basis and 

 enter into and give effect to contracts with buyers for the sale of oil by the 
Applicants on a several basis. 

5.5. Section 90A(1) of the Act requires that before determining an application for 
authorisation the ACCC shall prepare a draft determination. 

The net public benefit test 

5.6. For the reasons outlined in Chapter 4 of this draft determination, the ACCC considers 
that in all the circumstances the conduct for which authorisation is sought is likely to 
result in a public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the conduct. 
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5.7. The ACCC is satisfied that the conduct for which authorisation is sought is likely to 
result in such a benefit to the public that the conduct should be allowed to take place. 

Conduct for which the ACCC proposes to grant authorisation 

5.8. The ACCC proposes to grant authorisation to the Applicants to jointly market oil 
produced in the Surat Basin and Dension Trough in Queensland.  In particular, the 
ACCC proposes to grant authorisation to the Applicants to: 

 jointly discuss and negotiate common terms and conditions, including price, 
under which oil produced predominantly from the Surat Basin and Denison 
Trough in Queensland will be offered for sale by the Applicants on a several 
basis and 

 enter into and give effect to contracts with buyers for the sale of oil by the 
Applicants on a several basis. 

5.9. Oil includes a mixture of crude oil and condensate.  The proposed authorisation only 
extends to oil produced by the Applicants in, and in the immediate vicinity of, the Surat 
Basin and Denison Trough geographic regions.  

5.10. Under section 88(10) of the Act, the proposed authorisation extends to assigns or 
successors of the Applicants, and potential new producers in the Surat Basin and 
Denison Trough that elect to participate in the joint marketing arrangements in the 
future.  

5.11. The ACCC proposes to grant authorisation until 30 June 2020. 

5.12. This draft determination is made on 12 May 2010. 

5.13. The attachments to this determination are part of the draft determination.  

Interim authorisation 

5.14. At the time of lodging the application, the Applicants requested interim authorisation 
for the joint marketing arrangements.  In particular, interim authorisation was sought 
for the Applicants to: 

 enter into a joint marketing agreement and 

 enter into oil sales agreements with Caltex. 

5.15. The ACCC granted conditional interim authorisation on 24 March 2010.  Interim 
authorisation is conditional upon any sales agreement entered into containing a 
provision that the agreement will immediately terminate should final authorisation not 
be granted by the ACCC. 

5.16. Interim authorisation remains in place until the date the ACCC’s final determination 
comes into effect or unless revoked. 
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Further submissions 

5.17. Further submissions from the Applicants and any interested parties in relation to this 
draft determination may be provided to the ACCC prior to it making a final 
determination.  In addition, the Applicants or any interested party may request that the 
ACCC hold a conference to discuss the draft determination, pursuant to section 90A of 
the Act. 
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Attachment A — the authorisation process  

The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Trade Practices Act 1974 
(the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 

The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act.  One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 

The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   

The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   

After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 

Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference.  A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination.  The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 

The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment 

The following table provides a chronology of significant dates in the consideration of 
applications for authorisation A91215–A91216.  

DATE ACTION 

25 February 2010 Application for authorisation lodged with the ACCC, including a request 
for interim authorisation. 

10 March 2010 Closing date for submissions from interested parties in relation to the 
request for interim authorisation. 

24 March 2010 The ACCC granted interim authorisation on condition that any sales 
agreement entered into contains a provision that the agreement will 
immediately terminate should final authorisation not be granted by the 
ACCC. 

26 March 2010 Closing date for submissions from interested parties in relation to the 
substantive application for authorisation. 

12 May 2010 Draft determination issued. 
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Attachment C — oil production ventures in the Surat Basin 

Venture  Parties  Interest (per cent) 
Alton  Santos QNT Pty Ltd 100 
ATP 548 Inland Oil Production  100 
Bainbilla AusAm Resources Limited 

Mosaic Oil NL 
Mosaic Oil Qld Pty Ltd  

24.75 
62.71 
12.54 

Emu Apple OCA Surat 
Crude  

Australia Pacific LNG Limited  100 

Eromanga Refinery Inland Oil Production Pty Ltd 100 
Fairymount Mosaic Crude Mosaic Oil NL 100 
Inland Exploration Crude Inland Oil Production Pty Ltd 100 
Kincora OCA Surat 
Condensate 

Oil Investments Pty Ltd 100 

Maffra Roma Crude Santos QNT Pty Ltd  100 
ML1A Roma Condensate Santos QNT Pty Ltd 100 
Moonie Santos QNT Pty Ltd 100 
Moonie – Crude Fuel JMP 
Station 5 

Santos QNT Pty Ltd 100 

Myall Mosaic Oil Qld Pty Ltd 
Santos (BOL) Pty Ltd 
Santos QNT Pty Ltd 

49 
23.22 
23.78 

Myall  Mosaic Oil Qld Pty Ltd 100 
New Royal OCA Surat 
Crude 

Australia Pacific LNG Limited  100 

Noorindo  Mosaic Oil Qld Pty Ltd 
Santos (BOL) Pty Ltd 
Santos QNT Pty Ltd 

49 
23.22 
27.78 

Riverslea OCA Surat Crude Angari Pty Ltd 100 
Taylor Mosaic Qld Crude Mosaic Oil Qld Pty Ltd 100 
Thomby Creek Brisbane Pet Brisbane Petroleum NL 100 
Washpool OCA Surat Crude Australia Pacific LNG Limited 100 
Wilga  Origin Energy Resources Limited 100 
Wungoona LPG Plant  Mosaic Oil Qld Pty Ltd 

Santos (BOL) Pty Ltd 
50 
50 

Yellowbank Brisbane 
Petroleum  

Brisbane Petroleum NL 100 

Yellowbank Dension Cond Australia Pacific LNG Limited 
Santos QNT Pty Ltd  

50 
50 
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Attachment D — the tests for authorisation and other relevant 
provisions of the Act 
 
Trade Practices Act 1974 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorisation:  

(a) make a determination in writing granting such authorisation as it considers appropriate; 
or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it 
by the applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorisation the Commission 
shall comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 
88(1A) in respect of a provision of a proposed contract, arrangement or understanding that would 
be, or might be, a cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding 
were arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 
88(1A) in respect of a provision of a contract, arrangement or understanding that is or may be a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by 
any lessening of competition that has resulted, or is likely to result, from giving effect to 
the provision. 

(6)  The Commission shall not make a determination granting an authorisation under subsection 
88(1), (5) or (8) in respect of a provision (not being a provision that is or may be an exclusionary 
provision) of a proposed contract, arrangement or understanding, in respect of a proposed 
covenant, or in respect of proposed conduct (other than conduct to which subsection 47(6) or (7) 
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applies), unless it is satisfied in all the circumstances that the provision of the proposed contract, 
arrangement or understanding, the proposed covenant, or the proposed conduct, as the case may 
be, would result, or be likely to result, in a benefit to the public and that that benefit would 
outweigh the detriment to the public constituted by any lessening of competition that would 
result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at, and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 

as the case may be. 

(7) The Commission shall not make a determination granting an authorisation under subsection 
88(1) or (5) in respect of a provision (not being a provision that is or may be an exclusionary 
provision) of a contract, arrangement or understanding or, in respect of a covenant, unless it is 
satisfied in all the circumstances that the provision of the contract, arrangement or 
understanding, or the covenant, as the case may be, has resulted, or is likely to result, in a benefit 
to the public and that that benefit outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted, or is likely to result, from giving 
effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorisation under subsection 88(1) in respect of a provision of a proposed 
contract, arrangement or understanding that is or may be an exclusionary 
provision; or 

(ii) an authorisation under subsection 88(7) or (7A) in respect of proposed conduct; 
or 

(iii)  an authorisation under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which 
section 48 applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed 
conduct would result, or be likely to result, in such a benefit to the public that the 
proposed contract or arrangement should be allowed to be made, the proposed 
understanding should be allowed to be arrived at, or the proposed conduct should be 
allowed to take place, as the case may be; or 

(b)  make a determination granting an authorisation under subsection 88(1) in respect of a 
provision of a contract, arrangement or understanding that is or may be an exclusionary 
provision unless it is satisfied in all the circumstances that the provision has resulted, or 
is likely to result, in such a benefit to the public that the contract, arrangement or 
understanding should be allowed to be given effect to. 

(9)  The Commission shall not make a determination granting an authorisation under subsection 
88(9) in respect of a proposed acquisition of shares in the capital of a body corporate or of assets 
of a person or in respect of the acquisition of a controlling interest in a body corporate within the 
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meaning of section 50A unless it is satisfied in all the circumstances that the proposed 
acquisition would result, or be likely to result, in such a benefit to the public that the acquisition 
should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any 
other benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 

(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take 
into account all other relevant matters that relate to the international competitiveness of 
any Australian industry. 

 
Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.34 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 

[the] fact that the only public detriment to be taken into account is lessening of competition does not 
mean that other detriments are not to be weighed in the balance when a judgment is being made.  
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.  
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.35 

 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7).  
Further, as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be 
applied in the test for conduct that may be a cartel provision. 
 

                                                 
34 Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view 

was supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
35 Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media 

Council case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., 
Cadbury Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 
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Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.36 
 
Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future37 

• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.38 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation39.  It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
Minor variation 
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.40 The Act limits applications for minor 
variation to applications for: 

…a single variation that does not involve a material change in the effect of the authorisation.41 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

                                                 
36 Section 91(3). 
37 Section 88(10). 
38 Section 88(6). 
39 Section 90(10A) 
40 Subsection 91A(1) 
41 Subsection 87ZD(1). 
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Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.42  The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.43 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.44 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.45 

                                                 
42 Subsection 91B(1) 
43 Subsection 91B(3) 
44 Subsection 91C(1) 
45 Subsection 91C(3) 




