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Summary 
The ACCC proposes to grant authorisation to the Media Entertainment and Arts Alliance to 
engage in collective negotiations of the terms of engagement of freelance journalists by Fairfax 
Media Limited, ACP Magazines Ltd, News Limited and Pacific Magazines.  

The ACCC proposes to grant authorisation for a period of five years.  

The Media Entertainment and Arts Alliance (MEAA) has sought authorisation under sections 
88(1) and 88(1A) of the Trade Practices Act 1974 (Cth) (the Act) to collectively negotiate on 
behalf of its freelance journalist members, the terms of engagement of freelance journalists by 
Fairfax Media Limited (Fairfax), ACP Magazines Ltd (ACP Magazines), News Limited and 
Pacific Magazines (the targets).  

The proposed collective bargaining arrangements may increase the bargaining power of 
freelance journalists when negotiating with each of the targets and lead to greater input into 
contract terms. The ACCC also considers that freelance journalists may achieve some 
transaction cost savings through collective negotiations. 
 
While the targets generally do not support the collective bargaining arrangements, the ACCC 
notes that any potential anti-competitive detriment that may result from the arrangements is 
likely to be mitigated by the fact that participation in the collective negotiations is voluntary and 
the arrangements do not involve collective boycott activity. Each of the targets remains able to 
tailor any collectively negotiated contracts to individual circumstances where appropriate, or to 
offer standard terms and conditions to freelance journalists and deal directly with individual 
journalists. 

The ACCC acknowledges that freelance journalists are a disparate group which may make it 
difficult to negotiate a ‘one-size-fits-all’ agreement. However, the ACCC considers that the 
MEAA is well-placed to recognise and identify common issues among its freelance membership 
and collectively negotiate with each of the targets on behalf of any relevant sub-groups. The 
ACCC notes that collective negotiations will only occur when each of the targets considers it is 
in their interest to participate. 

The ACCC will now seek further submissions from interested parties on this draft 
determination. In addition, the applicant or any interested party may request that the ACCC hold 
a conference to discuss the draft determination, pursuant to section 90A of the Act.  
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1. The application for authorisation 
 
1.1. On 16 December 2009 the Media Entertainment and Arts Alliance (MEAA) lodged 

application for authorisation A91204 with the ACCC. Initially authorisation was sought 
to collectively negotiate the terms of engagement for freelance journalists with Fairfax 
Media Limited (Fairfax). 

 
1.2. On 19 February 2010 the MEAA amended its application for authorisation to enable 

collective negotiations to extend to ACP Magazines Ltd (ACP Magazines), News 
Limited and Pacific Magazines.  

 
1.3. Once an application for authorisation has been received, the ACCC can accept 

amendments to an application. It is not necessary for amendments to be provided on a 
new form. Each of the publishers were consulted following the amendment to the 
application.  

 
1.4. Authorisation is a transparent process where the ACCC may grant immunity from legal 

action for conduct that might otherwise breach the Trade Practices Act 1974 (the Act). 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment. 
The ACCC conducts a public consultation process when it receives an application for 
authorisation, inviting interested parties to lodge submissions outlining whether they 
support the application or not. Further information about the authorisation process is 
contained in Attachment A. A chronology of the significant dates in the ACCC’s 
consideration of this application is contained in Attachment B. 

 
1.5. Application A91204 was made under: 
 

 Section 88(1) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or would 
have or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act and 

 
 Section 88(1A) of the Act to make and give effect to a contract or arrangement, or 

arrive at an understanding a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act). 

 
The collective bargaining conduct 
 
1.6. The MEAA proposes to collectively represent its freelance journalist members in 

negotiations with each of Fairfax, ACP Magazines, News Limited and Pacific 
Magazines (collectively referred to as the targets). The particular matters the MEAA 
proposes to negotiate include: 

 
(a) minimum rates of pay 
 
(b) freedom to contract with other media organisations and 

 
(c) other contractual terms such as copyright and moral rights. 
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1.7. Collective negotiations by MEAA freelance journalist members will occur with each 
target independently. Participation in the collective process is voluntary and each 
freelance journalist will independently decide whether or not to participate in the 
process or to adopt any collectively negotiated terms and conditions. Individual 
journalists will be free to negotiate terms and rates of pay with any of the targets 
outside any agreement that may be reached on a collective basis.  

 
1.8. The MEAA advises that it consults widely with its members and often within the 

freelance group and within sub-groups, and will continue to do so before engaging in 
collective negotiations. It conducts surveys of relevant members to ascertain their 
views regarding issues of importance and allows members to vote on the terms of 
claims that are to be made. The MEAA advises that following collective negotiations, it 
will report all developments from negotiations to members for endorsement. Within the 
freelance group there are various sub-groups (by reference to location and expertise) 
and where developments may affect different groups in different ways, the MEAA 
adopts an active consultation process with the relevant group. 

 
1.9. The MEAA does not propose to enter into contracts for or on behalf of participating 

freelance journalists.  
 
1.10. The MEAA is not seeking authorisation for collective boycott activity by freelance 

journalist members and participation by each of the targets in any collective 
negotiations is voluntary.  

 
1.11. The MEAA seeks authorisation for five years. 
 
Other parties 
 
1.12. The MEAA seeks authorisation to extend the collective bargaining arrangements to 

future freelance journalists who are, or become, members of the MEAA. Under 
section 88(6) of the Act, any authorisation granted by the ACCC is automatically 
extended to cover any person named in the authorisation as being a party or proposed 
party to the conduct. 
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2. Background to the application 
 
The MEAA 
 
2.1. The MEAA is a trade union that represents members working in the media, 

entertainment, sports and arts industries. The MEAA has approximately 22 000 
members, ranging from people working in TV, radio, theatre and film, entertainment 
venues, journalists, actors, dancers, advertising, book publishing and website 
production.1  

 
2.2. Approximately 2000 of its members are freelance journalists. 
 
2.3. Freelance journalists are independent contractors who seek to receive payment for work 

provided rather than work as an employed journalist. Freelancers are either 
commissioned to produce a piece of journalism by an editor, or propose a piece to the 
editor. The fee, terms and conditions of payment and publication are usually agreed at 
the contracting stage of the relationship between the freelancer and editor. 

 
2.4. The MEAA provides its freelance journalist members with contractual and legal 

advice, and has developed recommended minimum rates for freelance journalists, 
photographers and artists.2  

 
2.5. The MEAA advises that its freelance journalist members are located across Australia 

with the exception of the Northern Territory. 
 
The targets 
 
Fairfax Media Limited 
 
2.6. In 2009, Fairfax Media itself, and through its related bodies corporate, had 434 

publications, 284 websites, 15 radio licences and 24 printing centres in Australia, New 
Zealand and the USA.3 

 
2.7. Fairfax publications range from newspapers and magazines which are published 

monthly, weekly and up to six days a week, to online information services in areas of 
news, information and entertainment publishing.4  

 
2.8. The MEAA claims that Fairfax controls 23.8% of the print market by value in 

Australia.5 
 

                                                 
1 MEAA website. FAQs, http://www.alliance.org.au/option,com_simplefaq/task,display/Itemid,27/catid,13/.  
Accessed 15 January 2010. 
2 MEAA website. FAQs, http://www.alliance.org.au/option,com_simplefaq/task,display/Itemid,27/catid,15/.  
Accessed 1 February 2010. 
3 Fairfax Media, Annual Report 2009, p. 4. 
4 IBISWorld, IBISWorld Company Premium Report: Fairfax Media Limited, 28 June 2009, pp. 14-19. 
5 MEAA, Form B Agreements affecting competition or incorporating related cartel provisions: Application for 
authorisation, Attachment to Form B application for authorisation, p. 3. 
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2.9. Fairfax advises that it engages freelance journalists across the majority of its print 
publications, websites and radio stations. The MEAA submits that, at any given time, 
Fairfax uses up to 800 freelance journalists.  

 
ACP Magazines Ltd 
 
2.10. ACP Magazines forms the magazine arm of PBL Limited. ACP Magazines publishes 

over 60 magazine titles in Australia including The Australian Women's Weekly, 
Woman's Day, Dolly, NW, TV Week and CLEO. 

 
2.11. ACP Magazines has expanded into nine other countries, principally in New Zealand, 

Asia and the United Kingdom and publishes more than 70 international magazines.6  
 
News Limited 
 
2.12. News Limited’s primary business is newspapers, publishing more than 100 

metropolitan, regional and suburban titles, and the national daily newspaper The 
Australian. Other titles include The Daily Telegraph and the Herald Sun.  

 
2.13. News Limited provides online and data services (News Digital Media), pay-television 

(Foxtel), film and television production (Fox Studios Australia), magazine publishing 
(News Magazines) and music and sports entertainment (National Rugby League, 
FoxSports Australia).7 

 
Pacific Magazines 
 
2.14. Pacific Magazines is the magazine publishing arm of Australia’s Seven network. 

Pacific Magazines publishes 26 magazines catering for a variety of audiences, 
including Better Homes and Gardens, Bride To Be, Girlfriend, Management Today and 
Men’s Health. The range magazines are published weekly, bi-monthly, monthly or 
quarterly or at other intervals.8 

 
 
 
 
 

                                                 
6 ACP Magazines, About Us, http://www.acp.com.au/about.htm. Accessed 26 March 2010. 
7 News Corporation website, Executive and Contacts, http://www.newscorp.com/management/newsltd.html. 
Accessed 30 March 2010. 
8 Pacific Magazines submission to the ACCC, MEAA application for authorisation A91204, 22 March 2010. 
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3. Submissions received by the ACCC 
 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process. To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.  

 
3.2. The ACCC sought submissions from 43 interested parties potentially affected by the 

application, including Fairfax, ACP Magazines, News Limited and Pacific Magazines, 
other publishing companies and government departments.  

 
3.3. The ACCC received submissions from each of the targets, all of whom generally did 

not support the collective bargaining arrangements. In general, the targets noted that 
freelance journalists are retained according to the particular circumstances of a 
publication, and therefore consider that it would be difficult to determine a set of 
common terms to apply to all contributors. 

 
3.4. The views of the MEAA and interested parties are considered in the ACCC’s 

evaluation of the proposed collective bargaining arrangements in Chapter 4 of this draft 
determination. Copies of public submissions may be obtained from the ACCC’s 
website (www.accc.gov.au/AuthorisationsRegister) and by following the links to this 
matter. 
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4. ACCC evaluation 
 
4.1. The ACCC’s evaluation of the proposed collective bargaining arrangements is in 

accordance with tests found in:  
 

 sections 90(6) and 90(7) of the Act which state that the ACCC shall not authorise a 
provision of a proposed contract, arrangement or understanding, other than an 
exclusionary provision, unless it is satisfied in all the circumstances that: 

o the provision of the proposed contract, arrangement or understanding in the 
case of section 90(6) would result, or be likely to result, or in the case of 
section 90(7) has resulted or is likely to result, in a benefit to the public and 

o that benefit, in the case of section 90(6) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement was made and 
the provision was given effect to, or in the case of section 90(7) has 
resulted or is likely to result from giving effect to the provision. 

 sections 90(5A) and 90(5B) of the Act which state that the ACCC shall not 
authorise a provision of a proposed contract, arrangement or understanding that is 
or may be a cartel provision, unless it is satisfied in all the circumstances that: 

o the provision, in the case of section 90(5A) would result, or be likely to 
result, or in the case of section 90(5B) has resulted or is likely to result, in a 
benefit to the public and 

o that benefit, in the case of section 90(5A) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement were made or 
given effect to, or in the case of section 90(5B) outweighs or would 
outweigh the detriment to the public constituted by any lessening of 
competition that has resulted or is likely to result from giving effect to the 
provision. 

 
4.2. For more information about the tests for authorisation and relevant provisions of the 

Act, please see Attachment C. 
 
The market 
 
4.3. The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant market(s) affected by that conduct. 
 
4.4. The MEAA submits that the media sector has traditionally included broadcast (which 

includes radio and television markets) and print media. The MEAA submits that its 
application for authorisation concerns the print media market.  

 
4.5. The MEAA submits that the firms within the print media market would regard their 

competitors as occupying various sub-markets including: 
 

 Daily state newspapers and associated online products 
 
 Daily national newspapers and associated online products 



 

DRAFT DETERMINATION  A91204 7

 
 Weekly state newspapers and associated online products 

 
 Weekly national newspapers and associated online products 

 
 Local newspapers and associated online products 

 
 Weekly magazines and associated online products 

 
 Monthly magazines and associated online products 

 
 Quarterly magazines and associated online products 

 
 News agencies (including online) 

 
 Online-only publications and 

 
 Broadcasters, including commercial broadcasters and the public broadcasters 

(ABC, SBS) and associated online products.  
 
4.6. The MEAA submits that the magazine market can be further divided, for example into 

women’s magazines, men’s magazines, special interest etc. However, the MEAA also 
submits that the division of the market into sub-markets is not necessary in order to 
assess its application for authorisation. ACP Magazines agrees that a narrower 
definition of the magazine market is not necessary for assessing the application for 
authorisation.  

 
4.7. Fairfax submits that the broadest relevant market is the market for the provision of 

journalists’ services to media companies in Australia, including print and electronic 
media extending to all journalists, whether employed or engaged as contractors.  

 
4.8. Fairfax further submits that a narrower definition is the market for the provision of 

freelance journalists’ services for print media in Australia. Even narrower, the market 
could be defined as the provision of editorial content about specific subject matter in a 
particular geographic region. 

 
4.9. For the purpose of assessing the proposed collective bargaining arrangements, the 

ACCC does not consider a precise definition of the relevant market or markets is 
necessary. In this case, the ACCC notes that the area of competition relevant to the 
collective bargaining arrangements is the supply of works by freelance journalists to 
print media publishers. Competition among print media publishers for the acquisition 
of such works is unlikely to be impacted by the proposed collective bargaining 
arrangements. 
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The counterfactual 
 
4.10. The ACCC applies the ‘future with-and-without test’ established by the Australian 

Competition Tribunal (Tribunal) to identify and weigh the public benefit and public 
detriment generated by conduct for which authorisation has been sought.9 

 
4.11. Under this test, the ACCC compares the public benefit and anti-competitive detriment 

generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how the 
relevant markets will react if authorisation is not granted. This prediction is referred to 
as the ‘counterfactual’. 

 
4.12. The MEAA and interested parties did not provide a view on the likely counterfactual.  
 
4.13. In the absence of authorisation, the ACCC considers it unlikely that freelance journalist 

members of the MEAA would attempt to collectively negotiate the terms and 
conditions of engagement with Fairfax, ACP Magazines, News Limited or Pacific 
Magazines. Without authorisation, the ACCC would expect that the status quo will 
continue, such that the terms in which freelance journalists are engaged by each of the 
targets would continue to be negotiated on an individual basis.  

 
Public benefit 
 
4.14. Public benefit is not defined in the Act. However, the Tribunal has stated that the term 

should be given its widest possible meaning. In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.10 

 
4.15. The ACCC’s assessment of the likely public benefits from the proposed conduct 

follows.  
 
Increased bargaining power and greater input into contracts  
 
4.16. The MEAA submits that each of the targets generally utilise a standard agreement or 

contract outlining the terms of engagement for freelance journalists. The MEAA claims 
that aspects of the standard contracts are undesirable and deserving of renegotiation. 
For example the MEAA submits that: 

 
 the exclusivity terms used by Fairfax prevent freelance journalists from working 

for a competitor if they have accepted more than six projects for a Fairfax 
publication in a six month period 

 

                                                 
9 Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 
10  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
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 the standard terms offered by Pacific Magazines and ACP Magazines require an 
assignment of the whole of the copyright in perpetuity on submission, with no 
obligation to publish. ACP Magazines also requires freelancers to consent to all 
(unspecified) acts that might constitute a breach of the authors’ moral rights.  

 
4.17. The MEAA submits that the majority of individual journalists are not in a bargaining 

position that would enable them to negotiate away from the standard terms. Collective 
negotiations will enable its members to increase their bargaining power and have 
greater input into their contracts. The MEAA submits there is significant public benefit 
in having freelance journalists engaged under fair and reasonable terms and in 
permitting freelance journalists to work for more than one media organisation. 

 
4.18. Fairfax submits that where its copyright agreement is utilised, it has always remained 

willing to discuss and negotiate changes. Fairfax notes that the copyright agreement 
expressly states that Fairfax will not unreasonably withhold its consent upon receiving 
a request to provide material to a competitor of Fairfax. 

 
4.19. Fairfax notes there may be good commercial reasons to allow a freelancer to work for a 

competitor, such as where it will increase the freelancer’s profile and benefit the 
Fairfax brand. Similarly, there may be commercial reasons for not approving a 
freelancer’s request to write for a competing publication, especially where there is 
valuable association between the freelancer’s by-line and Fairfax. Publications compete 
on quality of their editorial works and Fairfax makes great efforts to provide 
publications which are better than those of its competitors. News Limited agrees that 
there are occasions where publishers will require freelancers not to work for competing 
publications and does not accept that this inhibits diversity in the media or constrains a 
journalist in what they write about. 

 
4.20. Fairfax and News Limited submit that collective negotiation of common freelancer 

terms would, if the negotiations result in agreement, only potentially provide a benefit 
for a small group of freelance journalists.  

 
4.21. In general, the ACCC considers that collective bargaining arrangements can result in 

benefits to the public by facilitating improvements in the level of input a party has in 
their contractual negotiations.  

 
4.22. This improved input provides a mechanism through which the negotiating parties can 

identify and achieve greater efficiencies in their businesses, for example by addressing 
common contractual problems in a more streamlined and effective manner. Whether 
some of the goals from the collective negotiations, such as providing the ability for 
freelance journalists to work for more than one publisher, actually eventuate depends 
upon the negotiation process and whether an agreement can be reached with any of the 
targets. The ACCC notes that the benefit derived from the collective bargaining 
arrangements is the ability to have greater input into negotiations as a collective. Any 
specific changes to any terms in any of the standard agreements will be the subject of 
negotiations.   

 
4.23. It would still be open to the targets to negotiate with freelance journalists on an 

individual basis if that is their preference. The proposed arrangements, by providing 
freelance journalists with a greater voice in negotiations, provide an opportunity for the 
issues highlighted by the MEAA to be given greater consideration in negotiations and, 
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if both sides consider it appropriate, for contract terms and conditions to be negotiated 
that take account of these issues.  

 
4.24. The proposed collective bargaining arrangements do not limit the ability of the targets 

to tailor any collectively negotiated contracts to individual circumstances where 
appropriate, or to offer standard terms and conditions to freelance journalists and deal 
directly with individual journalists. 

 
Transaction cost savings 
 
4.25. The MEAA submits that collective negotiations will reduce the administrative costs of 

journalists by reducing the transaction costs incurred in having individuals negotiate or 
attempt to negotiate terms that, for the most part, are identical. Individual, self 
employed journalists will be able to rely on the negotiated terms if they wish and avoid 
the costs of attempting to negotiate what are, in the main, standard terms and conditions 
offered by the publishers. 

 
4.26. The MEAA also submits that while the use of standard terms and conditions may 

reduce transaction costs for media organisations, it does not offer individual journalists 
a similar advantage.  

 
4.27. Generally, there are transaction costs associated with contracting. These transaction 

costs can be lower where a single negotiating process is utilised, such as in a collective 
bargaining arrangement, relative to a situation where multiple negotiation processes are 
necessary. The ACCC considers that the extent that these transaction cost savings do 
arise, they are likely to constitute a public benefit. 

 
4.28. The ACCC considers that generally freelance journalists will be offered standard form 

contracts and may have little scope to vary terms and conditions. Where a freelance 
journalist seeks to negotiate individually with publishers to change the terms and 
conditions of their engagement, the individual incurs the costs. The ACCC considers 
that the proposed collective bargaining arrangements by the MEAA will provide an 
opportunity for its members to save on administrative costs incurred through individual 
negotiations.  

 
ACCC conclusion on public benefits 
 
4.29. The ACCC considers that the proposed collective bargaining arrangements may 

increase the bargaining power of freelance journalists and enhance their representation 
when negotiating with Fairfax, ACP Magazines, News Limited and Pacific Magazines. 
This may provide them with greater input into contract terms. The ACCC also 
considers that freelance journalists may experience transaction cost savings through 
collective negotiations. 

 
4.30. Whether any collective negotiation results in a variation of the terms of engagement of 

freelance journalists including rates of pay, exclusivity, copyright and moral rights is a 
matter for negotiations with each of the targets. The public benefit results from 
providing the opportunity for greater input into contract terms that can result from 
collective negotiations.  
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Public detriment 
 
4.31. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.11 

 
4.32. The MEAA submits that the proposed collective bargaining arrangement is unlikely to 

result in any public detriment.  
 
4.33. The MEAA submits that the ability to negotiate minimum rates of pay on behalf of its 

freelance journalist members will not drive the price paid for such services higher. 
Journalists and each of the targets are free to negotiate pay rates or any terms outside 
those which may be collectively negotiated. Rate increases will depend upon gaining 
the target’s agreement.  

 
4.34. Further, competition between the targets for the acquisition of material from freelance 

journalists remains. The targets will continue to compete with each other to 
commission freelance journalists to produce works for their publications. 

 
4.35. The MEAA submits that freelance journalists vigorously compete with each other to 

have their work published, with material being selected on the basis of quality and 
relevance to the publication. Freelance journalists will continue to compete to have 
their works published under the collective bargaining arrangements.   

 
4.36. In any event, the capacity for collective bargaining to result in an anti-competitive 

effect is likely to be limited where: 
 

 the current level of negotiations between individual members of the group and the 
proposed counterparty(s) on the matters to be negotiated is low 

 
 participation in the collective bargaining arrangement is voluntary 

 
 there are restrictions on the coverage and composition of the bargaining group 

 
 there is no boycott activity. 

 
4.37. The ACCC’s assessment of the likely public detriment generated by the proposed 

collective bargaining arrangements follows. 
 
Current level of negotiations  
 
4.38. Where the current level of individual bargaining between members of a proposed 

bargaining group and the target is low, the difference between the level of competition 
with or without the collective arrangements may also be low. 

 

                                                 
11 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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4.39. The MEAA submits that freelance journalists have no significant input into their terms 
of engagement with the targets, particularly with respect to minimum rates of pay, 
exclusivity of services and copyright and moral rights. The MEAA submits that 
freelance journalists are often offered terms, particularly relating to copyright and 
moral rights, on a take it or leave it basis.  

 
4.40. The ACCC understands that in most cases the targets utilise standard agreements when 

engaging the services of the majority of freelance journalists. In some circumstances 
there may be limited opportunity for individual freelance journalists to have input into 
the terms of engagement with the targets. However, in general the ACCC considers that 
the level of bargaining between individual freelance journalists and the targets is low. 

 
Voluntary participation  
 
4.41. The MEAA advises that participation by both its freelance journalist members and the 

targets in the collective negotiation process is voluntary. The MEAA submits that: 
 

 there is no obligation on Fairfax, ACP Magazines, News Limited or Pacific 
Magazines to accept or publish work by any particular freelance journalist and 

 
 freelance journalists may opt out at any time and negotiate individually with 

organisations.  
 
4.42. The targets generally do not support the arrangements and submit that it is difficult to 

see how a commercial agreement with common terms could be negotiated for 
contributors for all their publications.  

 
4.43. Authorisation removes the legal risk to the MEAA if it were to engage in collective 

negotiations with the targets. Should authorisation be granted, the MEAA will be able 
to carry out collective negotiations with the targets, but will not be able to compel the 
targets to engage in negotiations through collective boycott activity.  

 
4.44. The proposed arrangements do not impact on the targets’ ability to negotiate 

individually with freelance journalists either in addition to, or instead of, collective 
negotiations. Rather, the arrangements give the targets another option in respect of 
dealing with freelance journalists should they choose to exercise this option. 

 
4.45. In the absence of any boycott activity, the targets remain free to choose whether to 

participate in the proposed collective negotiation or to continue to negotiate 
individually, irrespective of any wish by the MEAA to collectively negotiate. Indeed, 
individual freelance journalists will have no choice but to negotiate individually with 
the targets if that is each target’s preference. 

 
Coverage or composition of the group 
 
4.46. The ACCC considers that where the size of the bargaining groups is restricted, any 

anti-competitive effect is likely to be smaller having regard to the smaller areas of trade 
directly affected and to the competition provided by those suppliers outside the group. 
Limiting bargaining groups (for example by geography, or the size of the counterparty) 
allows negotiations to better take into account the specific demand or supply 
characteristics of particular businesses. This significantly reduces the anti-competitive 
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effects associated with ‘one-size-fits-all’ negotiations and allows competition between 
groups to provide the competitive discipline that leads to efficient resource use. 

 
4.47. The MEAA proposes to negotiate on behalf of its 2000 freelance journalist members, 

and any future members.   
 
4.48. Fairfax submits that each contributor piece is commissioned by an individual editor and 

the terms on which that content is acquired by Fairfax, including the rates, word length, 
subject matter and exclusivity provisions, is negotiated on an individual basis, having 
regard to a range of economic, creative and geographic factors. News Limited and 
Pacific Magazines submit that it would almost be impossible for common terms and 
conditions to be agreed upon.  

 
4.49. The ACCC understands that freelance journalists are engaged for a wide variety of 

reasons, including expertise, location and profile. Freelance journalists will compete to 
differentiate themselves in order to win particular contracts with publishers based upon 
individual skills and experience. Naturally, terms of engagement therefore need to be 
varied and flexible. 

 
4.50. There is a risk that introducing collective bargaining to a diverse group may result in 

inefficiencies by standardising work practices when compared to individual 
negotiations. For example standardising rates of pay not having regard to the individual 
reputation and skill of the freelancer.  

 
4.51. The ACCC accepts that freelance journalists are a disparate group, however the MEAA 

is well-placed to recognise the various sub-groups within its freelance membership and 
collectively negotiate with each of the targets on behalf of these sub-groups where 
common terms may be applied. In addition, collective negotiations will only occur 
when each of the targets considers it is in their interest to participate.  

 
Boycott activity 
 
4.52. The MEAA has not applied for authorisation to engage in collective boycott activity. 

Accordingly, any such conduct, should it occur, would not be protected from legal 
action under the Act.  

 
ACCC conclusion on public detriments  
 
4.53. The ACCC considers that the collective bargaining arrangements are unlikely to impact 

competition between the targets for the acquisition of material from freelance 
journalists or competition between individual freelance journalists to have their works 
published. 

 
4.54. In any event, there are several features of the proposed arrangements which limit any 

potential detriment. In particular, the proposed collective bargaining arrangements are 
voluntary for both the targets and freelance journalist members of the MEAA, and the 
arrangements do not involve collective boycott conduct. 
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Balance of public benefit and detriment  
 
4.55. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the proposed collective bargaining arrangements are likely to result in a 
public benefit, and that public benefit will outweigh any likely public detriment. 

 
4.56. In the context of applying the net public benefit test in section 90(8)12 of the Act, the 

Tribunal commented that: 
 

… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.13 

 
4.57. For the reasons outlined in this chapter the ACCC considers the proposed collective 

negotiations are likely to deliver public benefits by providing freelance journalists who 
are members of the MEAA with increased bargaining power which may provide an 
ability for greater input into contracts regarding their engagement by each of the 
targets. Also, freelance journalists are likely to benefit from transaction cost savings 
through collective negotiations.  

 
4.58. The ACCC considers the potential public detriment is limited particularly as 

participation in the proposed collective bargaining arrangements is voluntary for both 
the targets and freelance journalists, and the proposed arrangements do not involve any 
collective boycott activity.  

 
4.59. Accordingly, the ACCC considers the public benefit that is likely to result from the 

conduct is likely to outweigh the public detriment. The ACCC is therefore satisfied that 
the tests in sections 90(5A), 90(5B), 90(6) and 90(7) are met. 

 
4.60. The Act allows the ACCC to grant authorisation subject to conditions.14 Generally, the 

ACCC may impose conditions to ensure that the net public benefit test is met or 
continues to be met over the proposed period of authorisation. 

 
4.61. In this regard, Fairfax submits that conditions be imposed which require the MEAA to 

inform each target whom they are negotiating on behalf of. Specifically, Fairfax 
submits that the following conditions be imposed: 

 
 freelance journalists wishing the MEAA to negotiate on their behalf must authorise 

the MEAA to do so in writing (participating journalists). 
 
 the MEAA must advise Fairfax that it has been authorised by the identified 

participating journalists that it is authorised to conduct negotiations on their behalf. 
 
 the MEAA may then seek to engage in negotiations on behalf of the participating 

journalists. 
 

                                                 
12  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
13  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
14  Section 91(3). 
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 the MEAA must report back to the participating journalists on the outcome of 
negotiations. 

 
 the participating journalist may then individually decide whether they wish to adopt 

the terms and conditions negotiated by the MEAA. 
 
 the MEAA must not enter into contracts for or on behalf of participating journalists.  

 
 authorisation should not extend to any collective boycott. 

 
4.62. The ACCC notes that the proposed arrangements involve the MEAA consulting widely 

with its members throughout the collective bargaining process and reporting back to its 
members on all developments arising in any collective bargaining negotiations. 
Journalists can choose whether to be part of any collective agreement or to negotiate 
individually with the publisher. The MEAA will not be able to enter into a contract for 
or on behalf of participating freelance journalists.  

 
4.63. Further, publishers can choose whether to negotiate with the MEAA and the 

arrangements do not involve collective boycott activity by freelance journalists.  
 
4.64. The ACCC considers that for effective negotiations to occur both the MEAA and the 

target must be aware of the nature and identity of the group the MEAA is representing 
in the negotiations. Collective negotiations will only take place when each of the 
targets considers it is in their interest to participate.  

 
4.65. Based on the advice from the MEAA about how the arrangements will work, the 

ACCC does not consider it necessary to impose any conditions.  
 
Likelihood of collective bargaining occurring 
 
4.66. Submissions received from the targets state that freelancers are retained based upon a 

variety factors and suggest that it would be near impossible for common terms and 
conditions to be collectively negotiated and agreed upon. In this context, the targets 
may decide not to engage in collective bargaining with the MEAA. 

 
4.67. The ACCC’s role in applying the statutory test is to assess what benefits and detriments 

are likely to flow from the conduct if it were to take place. The ACCC does not 
discount the public benefits that accrue from collective negotiations because there is 
uncertainty about whether the conduct will actually be engaged in. 

 
4.68. In the event that collective negotiations do occur between each of the targets and the 

MEAA, the ACCC is satisfied that that public benefits flowing from this conduct are 
likely to outweigh the public detriment.  

 
Length of authorisation 
 
4.69. The Act allows the ACCC to grant authorisation for a limited period of time.15  
 

                                                 
15  Section 91(1). 
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4.70. In this instance, the MEAA seeks authorisation for five years. Fairfax submits that 
authorisation should not extend beyond five years. 

 
4.71. The ACCC considers this time period appropriate and proposes to grant authorisation 

to the proposed collective bargaining arrangements for a period of five years. 
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5. Draft determination 
 
The application 
 
5.1. On 16 December 2009 the Media Entertainment and Arts and Alliance (MEAA) lodged 

application for authorisation A91204 with the Australian Competition and Consumer 
Commission (the ACCC). On 19 February 2010 the MEAA amended its application for 
authorisation. 

 
5.2. Application A91204 was made using Form B Schedule 1, of the Trade Practices 

Regulations 1974. The application was made under subsection 88(1A) and (1) of the 
Act to: 

 
 make and give effect to a contract or arrangement, or arrive at an understanding, a 

provision of which would have the purpose, or would have or might have the effect, 
of substantially lessening competition within the meaning of section 45 of the Act 

 
 make and give effect to a contract or arrangement, or arrive at an understanding a 

provision of which would be, or might be, a cartel provision (other than a provision 
which would also be, or might also be, an exclusionary provision within the 
meaning of section 45 of that Act). 

 
5.3. In particular, the MEAA seeks authorisation to collectively negotiate the terms of 

engagement for its freelance journalist members by Fairfax Media Limited (Fairfax), 
ACP Magazines Ltd (ACP Magazines), News Limited and Pacific Magazines (the 
targets). The application for authorisation has been made on behalf of current and 
future freelance journalist members of the MEAA.  

 
5.4. Section 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. 
 
The net public benefit test 
 
5.5. For the reasons outlined in Chapter 4 of this draft determination, the ACCC considers 

that in all the circumstances the collective bargaining arrangements for which 
authorisation is sought is likely to result in a public benefit that would outweigh the 
detriment to the public constituted by any lessening of competition arising from the 
conduct. 

 
Conduct for which the ACCC proposes to grant authorisation 
 
5.6. The ACCC proposes to grant authorisation to the MEAA to collectively negotiate, on 

behalf of current and future members, the terms of engagement of freelance journalists 
by Fairfax, ACP Magazines, News Limited and Pacific Magazines for a period of five 
years.  

 
5.7. This draft determination is made on 21 April 2010. 
 
5.8. The attachments to this draft determination are part of the draft determination. 
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Conduct not proposed to be authorised 
 
5.9. The proposed authorisation does not extend to any collective decision by current or 

future freelance journalist members of the MEAA to engage in collective boycott 
activities.  

 
Further submissions 
 
5.10. The ACCC will now seek further submissions from interested parties. In addition, the 

applicant or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act. 
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Trade Practices Act 1974 
(the Act). A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act. One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.  
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.  
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference. A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination. The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination. Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation. If not, authorisation may be denied. However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment for application A 
 
The following table provides a chronology of significant dates in the consideration of the 
application by the MEAA. 
 

DATE ACTION 
16 December 2009 Application for authorisation lodged with the ACCC. 
22 January 2010 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
19 February 2010 Applicant lodges amended application for authorisation. 

Submission received from the MEAA in response to interested party 
submissions. 

19 March 2010 Closing date for submissions from interested parties in relation to the 
amended application for authorisation. 

21 April 2010 Draft determination issued. 
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Attachment C — the tests for authorisation and other relevant 
provisions of the Act 
 
Trade Practices Act 1974 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
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the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 

as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 
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(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 
Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same. The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.16 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made. Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society. Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.17 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 
Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.18 
 
Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future19 

                                                 
16  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004. This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
17  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788. See also: Media Council case 

(1978) ATPR 40-058 at 17606; and Application of Southern Cross Beverages Pty. Ltd., Cadbury Schweppes Pty 
Ltd and Amatil Ltd for review (1981) ATPR 40-200 at 42,763, 42766. 

18  Section 91(3). 
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• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.20 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation21. It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
Minor variation 
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.22 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.23 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.24 The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.25 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.26 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.27 

 

                                                                                                                                                            
19  Section 88(10). 
20  Section 88(6). 
21  Section 90(10A) 
22  Subsection 91A(1) 
23  Subsection 87ZD(1). 
24  Subsection 91B(1) 
25  Subsection 91B(3) 
26  Subsection 91C(1) 
27  Subsection 91C(3) 


