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Dear Ms Bourke 

MEAA Application for Authorisation [A912041 

Our client has reviewed the further submissions provided on behalf of the MEAA. The 
comments set out below are partly in response to these submission and partly in response to the 
further information you requested in our conversation on 9 February 2010. 

We also note at the outset that our client today received a letter &om the MEAA in which it said 
that it 'wished to negotiate the terms of n standard contract on behalfoffreelance members's". 
This is a surprising development in the light of its current application for authorisation which has 
not yet been determined. 

Extension of Application 

By adding these companies to those in relation to whom it wishes to collectively bargain, it has 
not overcome the Fairfax objection. The companies to which the application relates do not 
represent all newspaper and magazine publishers which compete with Fairfax. 

We note that the application seeks authorisation to negotiate an agreement in relation to 
contributors engaged by all the publishers named in the revised application. This includes 
metropolitan, regional and country publications. this is a vast range of publications. 

We also note that even assuming Fairfax and all other media publishers named in the application 
were prepared to enter into an agreement with the MEAA, which cannot be presumed, it would 
place it in the position of having to adhere to terms which did not bind a number of its 
competitors, as the application does not relate to all newspaper and magazine publishers. Such a 
situation would be untenable and it is difficult to see why Fairfax Media should be asked to place 
itself in this position. 

The Contributor's Copyright Agreement 

Fairfax must obtain sufficient rights from contributors to enable it to publish their works in 
Fairfax publications in both electronic and print form and to obtain sufficient exclusivity to 
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maintain the value of the article which has been purchased. It also needs to maintain the unique 
nature of its product by preventing contributors in appropriate circumstances fiom providing 

2 

material to its competitors. 

The approach that is taken will depend upon the circumstances of each case. That is why the 
current contributors agreement allows considerable flexibility. 

We note that the agreement provided by the MEAA is not the current copyright agreement in use 
by Fairfax and we attach a copy of the current agreement (Copyright Agreement) which has 
been in use for at least 12 months. Confidentiality is claimed in respect of this agreement. 

We also reiterate that the Copyright Agreement is only used by a small number of Fairfax 
mastheads, essentially being those in the major capital cities. 

Alleged Restraints 

The letter fiom Banki Haddock Fiori states: 

'The eflect of the definition of "Occasional Contributor" contained in the copyright 
agreement, as stated in the Faidax submission, is that a journalist who has had more 
than six works published in a Fairfax publication in the preceding six months, is subject 
to the restraints contained in the agreement. Clearly, this is a very small number of 
articles to have published [sic] by one publisher, before restrictive terms apply.' 

This is an incorrect approach to the agreement. Six works in six months, that is generally one 
work a month, is merely a trigger. The Copyright Agreement clearly states: 

'You must not provide any Other Work for publication in any publication by a Competitor 
unless approved by Fairfax (through Your editor) in writing. Fairfax will not 
unreasonably withhold its approval.' 

The bold type is contained in the agreement. In other words Fairfax makes it unequivocally 
clear that approval can be obtained to provide works to a competitor and it will not unreasonably 
withhold its approval. There is absolutely no material put before the ACCC to show that Fairfax 
has unreasonably withheld its approval. The only comment in support of the MEAA's allegation 
is '...members believe that the exclusivityprovisions of the agreement are unduly restrictive'. 
We note that it is not stated that MEAA believes that approval to write for other publications has 
been unreasonably withheld. 

Fairfax's Arrangements with Contributors 

Fairfax is particularly concerned by the continued accusations that it does not and will not act in 
an appropriate way in relation to its dealings with contributors. In addition to previous 
accusations that Fairfax's practices 'compromise the integrity' of journalists, the MEAA now 
states that Fairfax will or is likely to seek reprisal against journalists who make complaints. It 
provides material which is said to support the accusation, but refuses to allow this material to be 
accessed by Fairfax Media. 

In the absence of details, it is not possible to answer the MEAA's allegations and innuendo that 
Fairfax Media has engaged in inappropriate conduct. However, we are instructed to note: 
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(a) the mere fact that contributors do not wish to negotiate different terms to the Copyright 
Agreement provided by Fairfax does not mean that the contributors believe the agreement 
is unjust or unfair nor that the contributor was forced to sign the agreement; 

(b) if a contributor sought changes to the Copyright Agreement which were not agreed by 
Fairfax, it does not necessarily lead to a conclusion Fairfax Media is acting unfairly or 
unjustly; and 

(c) Fairfax does not endorse inappropriate conduct by its employees such as withholding 
payment, and if this has occurred, it will consider any complaints that are made and will 
not penalise those complaining. 

AUeged benefits 

It is now alleged that there are two public benefits arising out of the proposed conduct. The first 
appears to be a suggestion that allowing contributors to work for rival publications is a public 
benefit. In our submission, this is a private benefit for the journalist. The fact that the public 
may be able to read the works of a particular contributor in more than one publication does not 
confer a benefit to the public. It could well result in a detriment because that contributor's works 
in another publication are likely to displace works that will otherwise be published or detract 
fiom the diversity of material available. 

In any event, the MEAA acknowledges that the restraints may be appropriate in some 
circumstances. Therefore, the alleged benefit (if it were a public benefit) would not exist in 
relation to the contributors, who are likely to be the most the most sought aRer. 

The second alleged benefit is that it would avoid the costs associated with a negotiation. One 
difficulty with this argument is that the MEAA agrees that it will remain open to journalists to 
conduct their own negotiations without reference to any 'standard' agreement. In fact, this is 
precisely the position that currently occurs. There is a standard agreement which is able to be 
negotiated. In relation to rates, Fairfax maintains that it is not possible to negotiate a rate 
applicable to all contributors in all publications for the reasons previously stated. Therefore, 
there will be no saving in transaction costs, as negotiations on rates will still occur bringing 
about a wide variation in rates. 

The MEAA submission rests on the proposition that the current terms are unreasonable. The 
position is quite to the contrary. The standard terms of the Copyright Agreement are very 
reasonable and make it abundantly clear that, in any event, they are negotiable. 

The suggestion that current terms are not fair and reasonable is a mere assertion which, of 
course, the ACCC is not equipped to determine on the information provided, and in any event, is 
denied. Even if the terms were unreasonable any benefit of a MEAA negotiated agreement is not 
a public benefit. 

Other Issues 

You have requested that our client provide some specific information and the response to that 
request is set out below. 

1. What is the percentage of contributors who are 'ad hoc' against those who are 
'permanent' contributors? 

As stated in the original submission, the Fairfax Media Limited group of companies 
publish over 400 titles. The number of 'ad hoc' as opposed to regular contributors varies 
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for each masthead (there are no 'permanent' contributors). To provide an accurate 
response to this question would be an enormous task. 

In very general terms, the major metropolitan mastheads tend to engage more regular 
contributors, but even amongst these mastheads, the breakdown varies and is constantly 
changing, depending on the news cycle, availability of content and budgetary restrictions. 

2. Does Fairfax receive many requests from contributors to work on other publications 
and if so how often these requests are accepted or rejected? 

The exclusivity provisions in any contributor agreement are negotiated on an individual 
basis between commissioning editors and contributors. So, the request to work for a 
competitor and Fairfax's response will vary across 400 different mastheads. 

However, for the major metropolitan mastheads, who use the Copyright Agreement, the 
contributors are only restrained fiom working for certain named competitors and only if 
the contributor is considered 'regular' (ie has had six works published by Fairfax in 
previous six months). Fairfax does receive requests &om 'regular' contributors engaged 
by the metropolitan mastheads to work for publishers contained in the list of named 
competitors. The majority of these requests are granted. 

3. Is Fairfax aware of the pay rates for contributors which are contained on the MEAA 
website? Are these pay rates are in the correct 'ball park'? 

Fairfax was not aware that the MEAA has published a set of rates for contributors. 
Having now seen those rates, they consider that the rates are 'aspirationat. 

Fairfax is comfortable that its contributor rates are competitive with other publishers. 

4. Fairfax considers conditions should be applied to any authorisation granted should 
there be conditions as to the group of freelancers to whom the negotiations could 
apply. That is, should it apply to freelancers who have particular characteristics 
such as working for a particular type of publication or a particular publication? 

Many of the contributors supply content that is published by Fairfax in more than one 
masthead (including online and print publications and including metropolitan, regional 
and rural publications). Contributors often file content fiom overseas locations and also 
from metropolitan, regional and rural locations in Australia. 

Each contributor piece is commissioned by an individual editor and the terms on which 
that content is acquired by Fairfax (including the rates, word length, subject matter and 
exclusivity provisions) is negotiated on an individual basis, having regard to a range of 
economic, creative and geographic factors. 

It would be almost impossible for Fairfax to find sufficient consistencies across particular 
groups of contributors or mastheads, such that it was able to negotiate a common 
'freelancer agreement' with a particular group of contributors. 

5. How effectively could collective bargaining operate in this area? 

For the reasons set out in the preceding answer, Fairfax does not believe collective 
bargaining could operate effectively. 
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Conditions of Authorisation I 

If despite Fairfax's submissions, the ACCC proposes to grant the authorisation sought by the 
MEAA, then it is respectfully submitted that the following conditions should be imposed: i 

1 .  The arrangements for collective negotiations must include the following: 1 

(a) Freelance journalists wishing the MEAA to negotiate on their behalf must 
authorise the MEAA to do so in writing (Participating Journalists). 

(b) The MEAA must advise Fairfax Media that it has been authorised by the identified 
Participating Journalists that it is authorised to conduct negotiations on their behalf. 

(c) The MEAA may then seek to engage in negotiations on behalf of the Participating 
Journalists. 

(d) The MEAA must report back to the Participating Journalists on the outcome of 
negotiations. 

(e) The Participating Journalists may then individually decide whether they wish to 
adopt the terms and conditions negotiated by the MEAA. 

2. The MEAA must not enter into contracts for or on behalf of Participating Journalists. 

3. The application by the MEAA states that 'the proposal authorisation does not encourage 
or involve a boycott'. The effect of this statement is unclear. Any authorisation should 
make it clear that it will not extend to any collective boycott activity. 

4. The authorisation should not extend beyond five years. 

Please let us know if you have any further questions. 

Yours faithfully 
MINTER ELLISON 

0 ar es Alexander 
Partner 

Contact: Charles Alexander Direct phone: +6 1 2 992 1 4826 Direct fax: +6 1 2 992 1 80 14 
Email: Charles.Alexander@rmnterellison.com 
Our reference: CDSA 
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