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Form B

Commonwealth of Australia
Trade Practices Act 1974 — subsections 88 (14) and (1)

AGREEMENTS AFFECTING COMPETITION OR INCORPORATING

RELATED CARTEL PROVISIONS: APPLICATION FOR
AUTHORISATION

To the Australian Competition and Consumer Commission:
Application is hereby made under subsection(s) 88 (1A)/88 (1) of the Trade Practices Act 1974
for an authorisation:

()

AQVAT

()

(c)

to make a contract or arrangement, or armive at an understanding, a provision of which
would be, or might be, a cartel provision within the meaning of Division 1 of Part IV of
that Act (other than a provision which would also be, or might also be, an exclusionary
provision within the meaning of section 45 of that Act).

to give effect to a provision of a contract, arrangement or understanding that is, or may
be, a cartel provision within the meaning of Division 1 of Part IV of that Act (other than a
provision which is also, or may also be, an exclusionary provision within the meaning of
section 45 of that Act). :

to make a contract or arrangement, or arrive at an understanding, a provision of which
would have the purpose, or would or might have the effect, of substantially lessening
competition within the meaning of section 45 of that Act.

to give effect to a provision of a contract, arrangement or understanding which provision
has the purpose, or has or may have the effect, of substantially lessening competition
within the meaning of section 45 of that Act.

(Strike out whichever is not applicable)
Applicant

Name of Applicant:
(Refer to direction 2)

Vision Group Holdings Limited (Vision Group).

Short description of business carried on by applicant:
(Refer to direction 3)

Vision Group is a private provider of ophthalmic services. Ophthalmologists
employed or contracted by Vision Group specialise in comeal, retinal, refractive, and
cataract procedures and treat glaucoma and various other debilitating eye conditions.

Address in Australia for service of documents on the applicant:

Andrew Walker

Clayton Utz

Level 18

333 Collins Street
MELBOURNE VIC 3000
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()

(b)

(c)

(d)

(a)

(b)

(a)

(b)

2, Contract, arrangement or understanding

Description of the contract, arrangement or understanding, whether proposed or
actual, for which authorisation is sought:
(Refer to direction 4)

Please refer to Schedule 1.

Description of those provisions of the contract, arrangement or understanding
described at 2 (a) that are, or would or might be, cartel provisions, or that do, or
would or might, have the effect of substantially lessening competition:

(Refer to direction 4)

Please refer to Schedule 1.

Description of the goods or services to which the contract, arrangement or
understanding (whether proposed or actual) relate:

Ophthalmic services. For further details, please refer to Schedule 1.

The term for which authorisation of the contract, arrangement or understanding
{whether proposed or actual) is being sought and grounds supporting this period
of authorisation:

Authorisation is being sought for a period of five (5) years.
Parties to the proposed arrangement

Names, addresses and descriptions of business carried on by other parties or
proposed parties to the contract or proposed contract, arrangement or
understanding:

Please refer to Schedule 1.

Names, addresses and descriptions of business carried on by parties and other
persons on whose behalf this application is made:
(Refer to direction 5)

Please refer to Schedule 1.
Public benefit claims

Argﬁments in support of authorisation:
(Refer to direction 6)

Please refer to Schedule 1.
Facts and evidence relied upon in support of these claims:

Please refer to Schedule 1.
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5. Market definition

Provide a description of the market(s) in which the goods or services described at
2 (c¢) are supplied or acquired and other affected markets including: significant
suppliers and acquirers; substitutes available for the relevant goods or services;
any restriction on the supply or acquisition of the relevant goods or services (for
example geographic or legal restrictions):

(Refer to direction 7)

While a number of market definitions may be possible, for the purposes of this
authorisation, we define the relevant markets as the regional markets for the supply of
ophthalmology services to patients in Australia.

0. Public detriments

(a) Detriments to the public resulting or likely to result from the authorisation, in
particular the likely effect of the contract, arrangement or understanding, on the
prices of the goods or services described at 2 (c¢) and the prices of goods or
services in other affected markets:

(Refer to direction 8)

Please refer to Schedule 1.
(b)  Facts and evidence relevant to these detriments:
Please refer to Schedule 1.
7. Contract, arrangements or understandings in similar terms

This application for authorisation may also be expressed to be made in relation to
other contracts, arrangements or understandings or proposed contracts,
arrangements or understandings, that are or will be in similar terms to the
abovementioned contract, arrangement or understanding.

(a) Is this application to be so expressed?
No.
(b) If so, the following information is to be furnished:

(i) description of any variations between the contract, arrangement or
understanding for which authorisation is sought and those contracts,
arrangements or understandings that are stated to be in similar terms:

(Refer to direction 9)

Not applicable.

(ii) Where the pai'ties to the similar term contract(s) are known — names, addresses
and descriptions of business carried on by those other parties:

Not applicable.

(iii) Where the parties to the similar term contraci(s) are not known — description of
the class of business carried on by those possible parties:

Not applicable.
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8. Joint Ventures

(a)  Does this application deal with a matter relating to a joint venture (See section 4J
of the Trade Practices Act 1974)?

No.

(b)  If so, are any other applications being made simultaneously with this application
in relation to that joint venture?

Not applicable.
(¢)  If so, by whom or on whose behalf are those other applications being made?
Not applicable.
9. Further information

(a) Name and address of person authorised by the applicant to provide additional
information in relation to this application:
Andrew Walker
Clayton Utz
Level 18
333 Collins Street
MELBOURNE VIC 3000
Telephone: (03) 9286 6967

Dated... 27 Makey 2010

(Signatur ANDREW STEPHEN WALKER

Level 18, 333 Collins Street,
....................................... MO VEE 3000+ -+
(Full Name) An Australian Legal Practitioner within the
meaning of the Legal Profession Act 2004

.............................................................................

(Position in Organisation)
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DIRECTIONS

1.

Use Form A if the contract, arrangement or understanding includes a provision which is, or might be,
a cartel provision and which is also, or might also be, an exclusionary provision. Use Form B if the
contract, arrangement or understanding includes a provision which is, or might be, a cartel provision
or a provision which would have the purpose, or would or might have the effect, of substantially
lessening competition. It may be necessary to use both forms for the same contract, arrangement or
understanding.

In lodging this form, applicants must include all information, including supporting evidence, that they
wish the Commission to take into account in assessing the application for authorisation,

Where there is insufficient space on this form to furnish the required information, the information is
to be shown on separate sheets, numbered consecutively and signed by or on behalf of the applicant.

Where the application is made by or on behalf of a corporation, the name of the corporation is to be
inserted in item 1 (a), not the name of the person signing the application and the application is to be
signed by a person authorised by the corporation to do so.

Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which the application is made.

Provide details of the contract, arrangement or understanding (whether proposed or actual) in respect
of which the authorisation is sought. Provide details of those provisions of the contract, arrangement
or understanding that are, or would or might be, cartel provisions. Provide details of those provisions
of the contract, arrangement or understanding that do, or would or might, substantially lessen
competition,

In providing these details:

(a) to the extent that any of the details have been reduced to writing, provide a true copy of the
writing; and

{b)  to the extent that any of the details have not been reduced to writing, provide a full and correct
description of the particulars that have not been reduced to writing.

Where authorisation is sought on behalf of other parties provide details of each of those parties
including names, addresses, descriptions of the business activities engaged in relating to the subject
matter of the authorisation, and evidence of the party’s consent to authorisation being sought on their
behalf.

Provide details of those public benefits claimed to result or to be likely to result from the proposed
contract, arrangement or understanding including quantification of those benefits where possible.

Provide details of the market(s) likely to be effected by the contract, arrangement or understanding, in
particular having regard to goods or services that may be substitutes for the good or service that is the
subject matter of the authorisation.

Provide details of the detriments to the public which .may result from the proposed contract,
arrangement or understanding including quantification of those detriments where possible.

Where the application is made also in respect of other contracts, arrangements or understandings,
which are or will be in similar terms to the contract, arrangement or understanding referred to in item
2, furnish with the application details of the manner in which those contracts, arrangements or
understandings vary in their terms from the contract, arrangements or understanding referred to in
item 2.
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Schedule 1 - Submission in support of the Application

1. introduction

1.1 Application for Authorisation

This Submission supports the application for authorisation under section 88(1A) of the Trade
Practices Act 1974 (Cth) (Act) to make and give effect to a provision of a proposed. contract,
arrangement or understanding which would be, or might be, a cartel provision within Division
1 of Part IV of the Act (Application).

The Application and this Submission are made on behalf of and for the benefit of the following

parties:

(a) Vision Group Holdings Limited and its wholly owned subsidiaries (Vision Group),

) All employees engaged by Vision Group to provide ophthalmology services at
Vision Group branded clinics during the period of the authorisation; and

(©) All contractors engaged by Vision Group to provide ophthalmology services at

Vision Group branded clinics during the period of the authorisation,
(collectively, the Parties).
The Parties seek authorisation for a period of five years.
1.2 Proposed conduct

The Parties propose that Vision Group, its employees and the ophthalmologists employed or
engaged as consultants at Vision Group clinics during the period of the authorisation may
discuss and, if relevant, agree and implement fees to be charged to patients for ophthalmology
services supplied at Vision Group branded clinics.

The arrangement would be confined to the fees set for ophthalmology services supplied at
Vision Group clinics. Competition between Vision Group clinics and other providers of
ophthalmology services will not be affected. Consequently, the Parties consider that there will
be minimal, if any, detriment to the public resulting from the proposed conduct and that there
will be substantial benefits to the public, as outlined below.

2. Background
2.1 The eye health care industry

Nearly half a million Australians have impaired vision and there are significant costs

associated with vision disorders, with an estimated total cost in Australia in 2004 of $9.85
billion.' Ophthalmology is a specialist area of medicine focusing on eye-related diseases,
injuries and deficiencies.” Eye health care is a term which encompasses medical and non-

! Victorian Department of Human Services, Victorian ophthalmology service planning framework (2005), page 1.

? Australian Institute of Health and Welfare, Eye health labour force in Australia (August 2009), page 4.
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medical services for eye-related diseases, injuries and deficiencies which are provided by the
following eye health care professionals’:

(2)

(b)

(c)

(d)

(e)

89)

Ophthalmologists, who are specialised medical practitioners trained to provide total
eye care. Ophthalmic services may be obtained through private clinics or at select
public hospitals. Ophthalmologists perform eye examinations and prescribe lenses,
diagnose diseases and disorders of the eye and carry out the medical and surgical
procedures necessary for treatment. Ophthalmic surgeons undertake corneal,
retinal, refractive and cataract procedures and treat glaucoma and other debilitating
eye conditions (collectively referred to hereafter as ophthalmic services);

Ophthalmic nurses, who assist ophthalmologists during surgical procedures and
may test vision and perform other eye tests under medical direction;

Optometrists, who are non-medical practitioners trained to perform eye and vision
tests, to prescribe lenses, other optical aids or therapy and, in some states, to
prescribe some drugs.’ Unlike ophthalmologists, optometrists do not perform
surgery. An optometrist who finds a visual complaint that requires medical or
surgical treatment will refer the patient to a general practitioner or an
ophthalmologist;

Orthoptists, who specialise in assessing, monitoring and assisting to treat patients
with eye and visual system diseases or disorders (such as cataract, glaucoma,
macular degeneration and diabetic retinopathy) and to provide the pre-operative
measurements for successful surgical outcomes. Orthoptists may prescribe lenses
and visual aids in some, but not all, Australian states and territories;

General practitioners, who may perform eye examination and vision tests to
diagnose the presence of eye diseases or disorders; and

Optical dispensers (also called opticians), who supply spectacles as prescribed by
optometrists or ophthalmologists.

2.2 Vision Group

Vision Group was formed in 2001 and is a private provider of ophthalmic services. Vision
Group's ophthalmologists specialise in corneal, retinal, refractive and cataract procedures and
treat glaucoma and various other debilitating eye conditions.

Vision Group currently operates 23 ophthaimic consulting clinics, 7 laser and refractive eye
surgery centres and, separately, 9 day surgeries . While operating as one corporate entity,
Vision Group clinics include the following "brands":

(a)
(b)
(c)
(d)

Vision Eye Institute, which provides a range of eye care treatments;
Vision Retinal Institute, which specialises in retinal conditions;
Vision Laser, which provides laser eye surgery; and

Vision Day Surgery, which operates a day surgery for ophthalmic conditions.

3 Australian Institute of Health and Welfare, Eye health labour force in Australia (August 2009), page 4; Victorian
Department of Human Services, Victorian ophthalmology service planning framework (2005), page 20.

* Australian Bureau of Statistics, ABS Australian Standard Classification of Occupations (2nd edition).
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Vision Group's clinics are owned and operated by Vision Group. Generally, a number of
ophthalmologists (who are either employed or contracted by Vision Group) are co-located at
each Vision Group clinic. There are three exceptions to this where, in the case of those remote
locations, there is only one ophthalmologist at a Vision Group clinic.” At each Vision Group
clinic, Vision Group, as the service entity, is responsible for managing and/or maintaining a
common reception, common fee collection, common bank account, common trading name,
common medical records and common policy and procedures (for example, in areas of risk
management, quality and accounting practices).

There are approximately 735 full-time equivalent ophthalmologists working in Australia®, of
which Vision Group engages approximately 44 ophthalmologists who are "partners” and
approximately 10 who are "non-partner” ophthalmologists (associates).  Vision Group's
partners and non-partner ophthalmologists comprise both employees and independent
contractors. Of the 44 "partner" ophthalmologists who work with Vision Group, 29 are
employees and 15 are independent contractors.

As well as providing services to Vision Group, a number of Vision Group ophthalmologists:
(a) provide ophthalmic services to private patients in non-Vision Group clinics; and/or
(b) work in public hospitals and/or provide public eye screenings.

The Proposed Conduct relates only to services that ophthalmologists provide in or for Vision
Group clinics,

The conduct in respect of which authorisation is sought
The Proposed Pricing Arrangements

Vision Group operates its clinics using a team approach. In this regard, each of the Vision
Group clinics share patient records, have common facilities, trade under a common trading
name of Vision Group and adopt common policies and procedures devised by Vision Group.
This team approach allows Vision Group to present the image of a single practice to patients
and improves the ease with which patients may consult other ophthalmologists within the same
practice if their usual ophthalmologist is unavailable.

As an extension of this team approach, the Parties would now like to discuss and, if relevant,
agree and implement fees to be charged to patients for ophthalmelogy services supplied at
Vision Group branded clinics, irrespective of whether the ophthalmologists located at those
clinics are engaged by Vision Group as employees or contractors. In this regard, the Parties
propose to facilitate the discussion, agreement and implementation of fees charged to patients
for ophthalmology services within and between Vision Group clinics. The agreement would
be relevant to fees charged by both ophthalmologist employees and ophthalmologist
contractors at Vision Group clinics and would relate to:

(a) intra and inter-practice agreements in respect of the fees to be charged to a
particular patient or group of patients. For example, the agreement may be to

® These three locations are Bundaberg, Maryborough and Gladstone in Queensland.

¢ Australian Institute of Health and Welfare, Medical labour force 2006: National health labour force series no. 41
(2008). This number is based on data collected in 2006 and is likely to underestimate the number of current
ophthalmologists. The number of full-time equivalent ophthalmologists increased by 15% between 2001 and 2006
and this pattern of growth was likely to have continued between 2006 and present: Australian Institute of Health
and Welfare, Eye health labour force in Australia (August 2009), page vii.
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charpe lower fees to pensioners. Alternatively, there may be an agreement that one

“ophthalmologist will refer a particular patient to another ophthalmologist and the
second ophthalmologist will see the patient at a lower fee than his or her usual fee;
or

(b) intra and inter-practice agreements to apply consistent pricing either within a
practice or between practices (collectively, the Proposed Conduct).

The Proposed Conduct is not intended to operate so that discussions, agreements or
implementation of fees will be consistent between all Vision Group clinics nationally.

3.2 Period of authorisation sought
The Parties seck authorisation of the Proposed Conduct for a period of five (5) years.

4, Relevant Markets
Vision Group supplies a range of eye health care services to patients, including medical
diagnostic and surgical services. While a number of market definitions may be possible, for
the purposes of this authorisation, we will define the relevant markets as the regional markets
for the supply of ophthalmic services to patients.

5. The Statutory Test for Authorisation

5.1 Section 90 of the Act
Sections 90(6) and (8) of the Act require the Commission to be satisfied before granting
authorisation that, in all the circumstances, the proposed conduct is likely to result in benefits
to the public and that those benefits are likely to outweigh any public detriment resulting from
the proposed conduct.

5.2 The Counterfactual Test
In weighing relevant public benefits and detriments, we understand that the Commission wil}
compare the position which would be likely to exist in the future if the authorisation were
granted (factual) with the likely position if the authorisation were not granted
(counterfactual).
The factual scenario in this matter is the implementation of the pricing arrangement., The
public benefits which are likely to result from the Proposed Conduct are outlined in detail
below.
The counterfactual would involve the contracted ophthalmelogists at each Vision Group
practice continuing to price their services individually, without the ability to agree on a
common fee structure for the services they provide to patients. As outlined below, the
significant public benefits present in the factual scenario would not translate to the
counterfactual.

6. Public benefits

Vision Group is seeking authorisation on the basis that the public benefit of the Proposed
Conduct substantially outweighs any detriment to the public that occurs as a result of the
pricing agreement. The public benefits outlined in detail below are:

(a) improving the quality of ophthalmic care;

Legalnl 11130389.5



(b) improving the continuity and availability of ophthalmic care for patients;
{©) improving the certainty and predictability in the price of ophthalmic care;
(d) improving the responsiveness to patient demands; and
(e) improving efficiency in administration.

6.1 Improved quality of ophthalmic care

As outlined below, the Proposed Conduct will improve the quality of ophthalmic services
offered, which will in turn improve the efficiency and cost effectiveness of such services’, by
encouraging shared responsibility between ophthalmologists for ensuring that quality of
patient care is maintained over time:

(a)

(b)

()

Shared responsibility for patient outcomes: The counterfactual, whereby
consultant ophthalmologists will continue to set their own fees, creates a situation in
which ophthalmologists at Vision Group are uncertain about what they can discuss
or agree. Practitioners find it useful to discuss both ophthalmic and practice
management issues when seeking to determine ways to improve patient outcomes.
Having aspects of the practice which cannot be discussed runs the risk of
undermining the culture of open communication that is central to patient safety.
Fees are only one element of the team practice but can be difficult to separate from
discussions on other important matters. Disallowing discussions and agreements
about fees hinders the creation of an optimal team approach to patient care. In
contrast, the Proposed Conduct will encourage high standards of patient care as
both employees and contractors may consult with Vision Group and each other on
all aspects of patient care and are more likely to feel a shared responsibility for
patient outcomes.

Improved standard of patient care: If the Proposed Conduct is authorised, the
ophthalmologists at Vision Group will no longer compete on price. This is likely to
promote cross-referrals and a culture of teamwork within Vision Group clinics
which will, in turn, improve the quality of ophthalmic services.® Ophthalmologists
are also more likely to view themselves as members of a team where each members
has, for example, a shared responsibility for ensuring that the quality of care
provided by the team overall is of an appropriate standard. In contrast, competing
on fees undermines the general team ethos, as it implies that the ophthalmologists
are trying to attract and keep patients away from each other. This is inconsistent
with the need for cooperation and trust between team members that facilitates good
teamwork.

Facilitation of cross-referrals and patient access to sub-specialities: A
knowledge of, and higher consistency in, pricing within and between Vision Group
practices would better enable Vision Group to provide patients with access to a
broader range of sub-specialists and to provide Vision Group ophthalmologists with

7 Commonwealth Department of Health and Aged Care, The Quality of Australian Health Care: Current Issues and
Future Directions (2000), page 24,

¥ A number of sources indicate that the quality of health services is improved by working in collaborative team
environments, including Commonwealth Department of Health and Aged Care, The Quality of Australian Health
Cuare: Current Issues and Future Directions (2000), page 26; National Expert Advisory Group on Safety and
Quality in Australian Health Care 1999, Implementing Safety and Quality Enhancement in Health Care: National
Actions to Support Quality and Safety Improvement in Australian Health Care (1999).
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6.2

an increased ability to cross-refer patients. Where there is consistency of pricing,
there is increased likelihood that patients would be referred to, and be seen by,
appropriate sub-specialists as decisions on a treating practitioner would be based on
the skill and experience of a particular practitioner rather than cost. Similarly,
Vision Group ophthalmologists would be more readily able to cross-refer-patients to
other Vision Group ophthalmologists if they knew that their patients would not face
higher charges if they were so cross-referred. Even where Vision Group
ophthalmologists at a clinic (or between clinics) choose not to charge the same fees
for a particular procedure after authorisation is granted, the ability to discuss fees
and for each Vision Group ophthalmologist to know the fees charged by other
ophthalmologists in itself will assist in access to sub-specialists and cross-referral to
other Vision Group ophthalmologists. For example, Vision Group
ophthalmologists will be able to fully inform their patients of all options open to
them for treatment with other ophthalmologists, including the financial
ramifications.

(d) Increased use of available ophthalmelogists: Following from paragraph (c)
above, patients will further benefit from consistent pricing within a Vision Group
clinic as they could be seen by the first available ophthalmologist or a more suitable
ophthalmologist (such as a sub-specialist) in the practice rather than the "cheapest"
ophthalmologist.

(e) Increased competition on price and specialisation: Following on from paragraph
(d) above, the ability for patients to see the most suitable ophthalmologist in the
clinic, rather than just the cheapest, will in turn encourage ophthalmologists at
Vision Group to compete based on quality and specialisations rather than just on
price.

(H Team work benefits: The Proposed Conduct is also likely to improve the job
satisfaction of the ophthalmologists working at Vision Group by fostering a culture
of teamwork. Good teamwork in health care has been shown to have positive
effects, including fewer and shorter delays, increases in morale, job satisfaction and
efficiency and use in error management and reduction.’

Continuity and availability of ophthalmic care for patients

The Proposed Conduct will improve the continuity and availability of ophthalmic care. Fee
structures that differ, depending on the ophthalmologist seen at Vision Group, inconvenience
and confuse patients, interrupt patient care and compromise equitable health outcomes among
patients who are disadvantaged either socially, financially, linguistically or culturally.

For example, if a patient needs to see an ophthalmologist and their usual practitioner is not
available, the structures in place within Vision Group clinics should enable the patient to be
treated by another ophthalmologist, thereby ensuring continuity and availability of ophthalmic
care. Such a team approach has a positive impact on patient health outcomes.

However, under the current system where different ophthalmologists at the one clinic may
charge different fees for the same service, a patient who can afford one ophthalmologist but
not others at the clinic may be forced to wait until the "cheapest” ophthalmologist is available,

® Department of Health and Aged Care, The Quality of Australian Health Care: Current Issues and Future
Directions (2000); National Expert Advisory Group on Safety and Quality in Australian Health Care, Implementing
Safety and Quality Enhancement in Health Care: National Actions to Support Quality and Safety Improvement in
Australian Health Care {1999); Sexton JB, Thomas EJ, Helmreich RL, "Error, stress and teamwork in medicine and
aviation; cross sectional surveys" (2000) 320(7237) British Medical Journal 7435.
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6.3

6.4

rather than see the first available or most suitable ophthalmologist at the Vision Group clinic.
As outlined above in respect of quality of care, even if ophthalmologists within the one clinic
choose to continue to set differential fees after the authorisation is granted, the fact that the
ophthalmologists would know what each other charges would be of benefit to patients because
it would enable an ophthalmologist to discuss with his or her patients all relevant aspects of a
potential referral to another ophthalmologist, including the cost to the patient.

Improving the certainty and predictability in the price of ophthalmic care

There is a clear public benefit in providing patients with consistent and predictable pricing for
the services of ophthalmologists operating at Vision Group clinics. The proposed conduct will
enable patients to easily identify the costs when consulting any ophthalmologist at a Vision
Group clinic. This will increase the ease of access to eye care, particularly if the patient's
usual ophthalmologist is not available. For example, patients may more easily identify the
costs of consulting other ophthalmologists in the practice, thereby improving the ease with
which they can access other ophthalmologists and improving the quality of services the patient
receives.

" Furthermore, common pricing would be consistent with the public image of Vision Group as

one clinic. Ophthalmologists in each Vision Group clinic already work as a team, sharing
patient records, common facilities, a commeon trading name and common policies and
procedures. Vision Group clinics appear to patients to be one business. Furthermore, there is
no way for patients to tell which individual ophthalmologists are employed by Vision Group
(and, therefore, may have common pricing) and which ophthalmologists are consultants (who
cannot discuss and agree pricing with employee ophthalmologists and Vision Group and,
therefore, whose fees may differ). It would be consistent with the image presented by Vision
Group if all ophthalmologists operating at Vision Group clinics may discuss and charge a
common price.

Even if there is not cornmon pricing within or between Vision Group clinics, the mere fact that
ophthalmologists will be able to discuss pricing, as they discuss all other aspects of ophthalmic
care, can benefit patients. For example, an employee ophthalmologist within one Vision
Group Clinic may wish to refer one of his or her patients to a sub-specialist at that clinic for a
particular treatment. Armed with the knowledge of his or her patient's financial circumstances
and the price charged by the ophthalmologist to whom he or she wishes to refer the patient, he
or she may be able to advocate a better price for his or her patient.

Furthermore, Vision Group engages a mixture of employee and contractor ophthalmologists
because it wishes to improve the availability and quality of ophthalmic care for patients by
engaging the most skilled ophthalmologist regardless of whether they prefer to be engaged as
an employee or contractor and because this mixture allows longer and more flexible opening
hours of clinics, as well as the provision of ophthalmic services in remote locations. The
authorisation, if granted, would retain these benefits whilst also ensuring consistency with
Vision Group's "single image", as well as the pricing practices currently carried out within
other ophthalmic clinics using partnership structures or which engage only employee
ophthalmologists.

Improving the responsiveness to patient demands

Patients generally prefer to see a medical practitioner within the same practice if their usual
practitioner is unavailable.'” This preference is likely to be particularly relevant for patients

e Haggerty, JL, Reid RJ, Freeman GK, Starfield BH, Adair CE and McKendry R, "Continuity of care: a
multidisciplinary review" (2003) 327(7425) British Medical Journal 1219, Pakerton PH, Smith DG, Straley HL,
"Primary care practice coordination versus physician continuity" (2004) Family Medicine 15.
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6.5

with chronic or recurring conditions (such as glaucoma). Consistent pricing for the services of
ophthalmologists in the one practice improves patients' certainty of pricing and may enable
patients who are price sensitive to continue their care at Vision Group in the event that their
regular ophthalmologist is not available.

Improving efficiency in administration

The Proposed Conduct will also benefit the public by improving the efficiency of Vision
Group's administrative functions. Agreeing on one price structure, as opposed to pricing
services individually, will lead to significant reductions in overheads. Vision Group clinics
could pass some of the consequent cost savings on to patients via price reductions or by
increasing or improving the range of services available. This would benefit both Vision
Group's patients with lower prices and Vision Group clinics by enabling it to compete more
effectively on price and/or its range of services.

To illustrate the above, at some of Vision Group's larger clinics (which may engage up to 8
ophthalmologists) administrative staff frequently receive calls from potential patients with
queries on price differences between ophthalmologists at the clinic. Given the size of these
clinics, a significant amount of administrative staff time needs to be spent on discussing
different fees charged by differcnt ophthalmologists within the clinic. Uniform pricing would
climinate this as an issue and free up staff to perform more constructive roles within their
clinics.

7.1

7.2

Competition analysis

The Parties believe that there will be minimal, if any, competitive detriment arising from the
Proposed Conduct for the reasons outlined below.

The Proposed Conduct relates only to Vision Group clinics

The Proposed Conduct is confined to a framework agreement on prices to be offered for
services performed by ophthalmologists operating in Vision Group clinics. It has no direct
relevance to the prices charged by ophthalmologists for services provided outside Vision
Group clinics (such as public hospitals) or by numerous other ophthalmlc and other eye health
care practices which compete with Vision Group clinics.

The Proposed Conduct is likely to have minimal effect on price

While the Proposed Conduct may limit consumer choice within and between Vision Group
practices, patients will have ample choice between Vision Group and a variety of other
ophthalmic clinies and, therefore, the Proposed Conduct is likely to have minimal effect on
either Vision Group's prices or market prices.

The ophthalmic services markets are highly competitive. Nationally, Vision Group
ophthalmologists comprise less than 6% of all ophthalmologists. As outlined in section 2.2 of
this Submission, Vision Group employs only a small proportion of the ophthalmoelogists
working in Australia and not all of these ophthalmologists exclusively provide services for
Vision Group. Vision Group is subject to strong competition from other ophthalmic providers
who offer a similar range of services offered by Vision Group. These providers include the
following state-based competitors, as well as a range of individual ophthalmologists:

(a) In NSW: Laser Sight, Australian Institute of Eye Surgery, Northern Laser Vision
Centre, Evesite Laser, Perfect Vision Laser Correction, Ashfield Eye Clinic, North
Shore Eye Surgery, Sydney Vision and Laser Centre, Southern Ophthalmology and
South West Vision Institute;
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b In Victoria: Laser Sight, Vista Laser Eye Clinic, Cataract Care Centre, South
Eastern Eye Surgery, Alpin's Laser, Camberwell Eye Clinic, Berwick
Ophthalmology Clinic, Cranbourne Eye Surgery, Essendon Eye Clinic and Laser
Centre, New Vision Clinics and Bayside Eye Specialists; and

(c) In Queensland: Laser Sight, Cairns Eye and Laser Clinic, City Eye Centre,
Sunshine Eye Clinic, Queensland Eye Specialists, Queensland Laser Vision, Eye-
Tech day surgeries, Brisbane North Eve Care, Gold Coast Eye Clinic and The Eye
Care Clinic.

Attachment 1 sets out for each Vision Group clinic competitors in the close vicinity. It can be
seen from the tables that in every state there are a number of competitors and in more local
areas, with only one exception, there is no Vision Group clinic where there are not a number of
competitors within the close vicinity. Therefore, the Proposed Conduct is highly unlikely to
result in the increase of fees or to have any anti-competitive detriments.

Furthermore, the ophthalmic services markets are growing, due to the ageing population in
Australia and the increase in the number of people with diabetes. Due largely to eye problems
being more common amongst the elderly and those with diabetes, the prevalence of eye
disease is expected to double by 2020."" This provides opportunities for additional entrants
into the relevant markets and/or expansion by current participants in the relevant markets.

There are a number of public hospitals in Australia that offer ophthalmic services (including
24-hour on call, inpatient, outpatient and emergency consulting and surgery). In Victoria
alone, these include the Royal Victorian Eye and Ear Hospital, Western Health, Northern
Health, Melbourne Health, Austin Health, Eastern Health, Bayside Health, Southern Health,
Peninsula Health, Barwon Health, Ballarat Health Services, Latrobe Regional Hospital and
Bendigo Health Care Group.”? Some visiting surgical services are also available in a range of
sub-regional and small rural hospitals.”” Furthermore, public hospitals are likely to remain a
relevant constraint, with a number of current government initiatives in place to ensure that the
public health system increases its capacity so as to be capable of catering for the projected
increase in future demand for eye health care services."

In addition, Vision Group competes with optometrists and, to some degree, orthoptists in
relation to non-surgery eye care {such as diagnosing and treating eye discases or conditions,
such as glaucoma)."” There are approximately 3,329 optometrists (based on 2006 data) and

" Victorian Department of Health, Fictorian ophthalmology service planning framework: An overview of
recommendations, page 11; Australian Institute of Health-and Welfare, Eve health labour force in Australia (August
2009), page 1; Australian Bureau of Statistics, National Health Survey: Summary of results, 2007-08, Cat no.
4364.0.

" Victorian Department of Human Services, Victorian ophthalmology service planning framework (2005), pages
30-34.

B Victorian Department of Human Services, Victorian ophthalmology service planning framework (2005}, page 32.

'4 See, for example, the initiatives described in Victorian Department of Human Services, Victorian ophthalmology
service planning framework (2005) and the various Commonwealth, State and Terrilory initiatives outlined in the
Commonwealth Department of Health and Ageing, Eve Health Progress Repori (August 2008).

'% See, for example, Victorian Department of Human Services, Victorian ophthalmology service planning
Jramework (2005), which on page 48 states: "According to stakeholders, there is a range of areas in which the roles
of non-medical staff could potentially be used.” These non-medical staff are earlier referred to as including
optometrists and orthopists.
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7.3

more than 300 orthoptists (based on 2008 data) practising in Australia.'® It is estimated that
optometrists provide over 75 per cent of all vision care services in Australia.'’ The presence of
these other specialists will provide an additional constraint on Vision Group in respect of non-
surgical eye care.

Finally, in respect of areas where there is a shortage of ophthalmologists and other eye health
care professionals (such as some rural and remote areas), practitioners in such areas are likely
to be already working to capacity, irrespective of the Proposed Conduct, meaning that they
have little incentive or ability to compete to win patients away from their competitors. In such
situations of limited competition, the Proposed Conduct is unlikely to have any effect on
competition.

The Proposed Conduct is voluntary

Any potential detriments will be limited by the fact that ophthalmologists contracted by Vision
Group will not be compelled to engage in the Proposed Conduct. The pricing arrangements
will be entirely voluntary. Ophthalmologists engaged as contractors to Vision Group's clinics
may set their own fees, including being free to offer different fees or to offer discounts below
Vision Group prices for their services on an individual basis.

Statutory test - net public benefit

Under section 90 of the Act, the Commission is required to assess the likely public benefit and
detriment, including the effects on competition resulting from the proposed arrangements. The
Commission may only grant authorisation if it is satisfied in all the circumstances that the
proposed arrangements would result or be likely to result in such a benefit to the public that the
proposed arrangement should be permitted.

Given sections 6 and 7 of this Submission, the Parties submit that the detriment to the public
will be negligible and that there will be a range of public benefits which result from the
conduct. In these circumstances, the Parties consider that the likely benefit will clearly
outweigh any detriment and, accordingly, that the Proposed Conduct should be authorised.

' Australian Institute of Health and Welfare, Eye health labour Jorce in Australia (August 2009), page vii, 22.

'" Department of Health and Ageing, Eve health in Australia - section three: The delivery of eye health programs
and services, accessed at hitp://www.health. gov.awinternet/main/publishing. nsf/Content/ageing-evehealth-australia-
toc.htm~ageing-evehealth-australia-s3.htm in December 2009,
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