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Summary 
The ACCC proposes to deny authorisation to Macquarie Generation, Delta Electricity, Eraring 
Energy and the future acquirers of the Gentrader bundles to make and give effect to the 
proposed co-insurance arrangement.  

The co-insurance arrangement that is the subject of these applications for authorisation has been 
developed pursuant to the New South Wales Government’s Energy Reform Strategy.  

The NSW Energy Reform Strategy 

One aspect of the Energy Reform Strategy is the disaggregation of the NSW Government’s 
three electricity generation portfolios into five Gentrader bundles which will be sold to private 
interests through a competitive bidding process. The essential feature of the Gentrader model is 
that it creates a functional separation between the ownership of the generation asset, still to be 
held by the NSW Government, and the ownership of the contractual rights to trade the capacity 
of the generation asset, to be held by the privately owned Gentraders.  

The Gentrader contracts will be physical contracts under which the Gentrader has control over 
all decisions regarding the dispatch of electricity produced by the Generators into the wholesale 
market. The Gentrader will be responsible for decisions regarding the quantities and prices at 
which the electricity produced by Generator is bid into the market and will receive the revenues 
from the dispatch. Gentraders will also be responsible for decisions regarding hedging contracts 
backed by the power station.  

Gentraders will pay Generators for the fixed and variable costs of production as provided for 
under the Gentrader contracts. Generators will not be responsible for any decisions regarding the 
sale of electricity or the sale of hedging contracts.  

The NSW Government has indicated that it intends to sell one of the five Gentrader bundles to a 
‘new entrant’ to the National Electricity Market. Further, in this authorisation process the NSW 
Government has submitted that it is its’ intention to limit bidders for the Gentrader bundles to 
acquiring one bundle each.   

The make up of each of the Gentrader bundles the NSW Government is proposing to sell is 
summarised at paragraphs 2.20 to 2.24 of this draft determination.  

The co-insurance arrangement 

The NSW Government owned generation portfolios, Macquarie Generation, Delta Electricity 
and Eraring Energy (the Applicants) have applied for authorisation for a co-insurance 
arrangement that has been developed as a part of the Gentrader model and will be implemented 
by the Applicants and the, yet to be determined, Gentraders.  

The Applicants state that the co-insurance arrangement is intended to allow Gentraders to offer a 
higher level of firm capacity than they would otherwise have under the Gentrader contracts 
alone. In the event that a Gentrader is unable to meet its firm capacity requirements the relevant 
Gentrader will have the option of calling on the co-insurance, which is then required to be 
supplied by one of the other Gentraders. 



DRAFT DETERMINATION                                                                       A91198-A91199 ii

The co-insurance arrangement is financial rather than physical. That is, the arrangement 
involves financial payments between parties but does not place any obligation on parties with 
respect to the physical dispatch of electricity. In the event of an outage, as determined by the 
Generator, the Gentrader affected by the outage has the option to call on co-insurance up to a 
pre-determined level of firm capacity. However, providing co-insurance does not require the 
Gentrader called on to physically dispatch additional electricity. Rather, the compensation 
provided is a financial transfer. 

If co-insurance is called on, the Gentrader receives a difference payment calculated by reference 
to the shortfall between their available capacity and their pre-determined firm capacity and the 
pool price (less operating costs that the Gentrader would have paid its Generator for dispatch of 
the shortfall in capacity absent the outage). Broadly speaking, when co-insurance is called on, 
the responding Gentrader forgoes a proportion of their non-firm pool operating profit to 
compensate the Gentrader calling on co-insurance for the lost pool operating profit on their firm 
capacity as a result of the outage. 

Allocation rules are applied to determine which Gentrader supplies co-insurance. The allocation 
method used is called the surplus/deficit order. Under this system Gentraders accrue deficits 
when calling on co-insurance and surpluses when supplying co-insurance. In the event that co-
insurance is called on, the non-calling Gentrader with the highest deficit is the first to supply, 
and so on down the order.  

While the net effect of the Gentrader payments is a financial transfer from the supplying 
Gentrader to the receiving Gentrader, the actual payments are made to and from each 
Gentrader’s relevant Generator rather than directly between Gentraders. That is, the Gentrader 
supplying co-insurance makes a financial payment to its Generator and the Gentrader calling on 
co-insurance receives a financial payment from its Generator (i.e. from the Generator 
experiencing the outage).  

The Applicants state that this means that the potential Gentrader bidders do not need to consider 
the potential identities of other Gentraders in so far as it relates to the counter-party credit risk 
associated with co-insurance. 

The Applicants also state that this is expected to result in lower risk exposure for the State of 
NSW (which continues to own the Generators) as each penalty payment by a Generator to its 
Gentrader for an outage is off set by a payment to the Generator of the Gentrader supplying co-
insurance. The Applicants state that this lower level of risk exposure for the NSW Government 
is achieved while maintaining incentives for Generators to improve their availability as 
Generators attached to Gentraders calling on co-insurance due to an outage will have to pay for 
the services of reliable Generators that meet their shortfall in firm capacity. 

Because the co-insurance contract is a financial contract, it does not interfere with the 
Gentraders’ freedom to dispatch their power stations. Gentraders affected by an outage will still 
be able to dispatch the remaining available capacity of their power station into the market as 
they choose and Gentraders supplying co-insurance will still be able to dispatch the available 
capacity of their power station (both firm and non-firm). Generators will continue to operate in 
accordance with the dispatch decisions of their Gentrader.  



DRAFT DETERMINATION                                                                       A91198-A91199 iii

The Applicants consider that the co-insurance arrangement is necessary due to the loss of the 
portfolio benefits that will occur when the three generation portfolios are split into the five 
Gentrader bundles. In particular, the Applicants argue that without co-insurance the individual 
Gentraders will be less able to manage the risk associated with disruptions or outages, exposing 
them to an increased risk of not meeting their contractual commitments to provide a certain level 
of electricity into the wholesale market, known as firmness risk. Previously, the NSW 
generation portfolios managed firmness risk by utilising the different generation characteristics 
of the separate assets in their portfolios.  

The Applicants argue that the co-insurance arrangement will assist the Gentraders manage their 
risk more effectively. They argue that this will result in a greater level of firm electricity 
contracts being offered into the wholesale market with resulting benefits for competition and the 
retail electricity market in NSW. Further, the Applicants are of the view that the co-insurance 
arrangement is central to assisting a new entrant acquire one of the Gentrader bundles as new 
entrants will otherwise be in a worse position to self-insure than existing market participants.  

TRUenergy, Snowy Hydro and Seed Advisory/Taylor Fry provided submissions to the ACCC. 
These interested parties are broadly opposed to the co-insurance arrangement. They argue that 
there exist a number of viable options separate from co-insurance available to Gentraders to 
manage risk. Further, they do not accept that the co-insurance arrangement is necessary to 
enable a new entrant to acquire one of the Gentrader bundles.  

ACCC assessment  

The ACCC is of the view that the NSW Government’s Energy Reform Strategy as it is currently 
devised will result in significant competitive benefits. In particular, the disaggregation of the 
three generation portfolios into five separate Gentrader bundles, including one to a new entrant, 
should increase competition on price and terms of contracts offered to electricity retailers in 
NSW. 

However, while the ACCC recognises that there are benefits associated with the Energy Reform 
Strategy proceeding, it does not consider that these benefits are dependant on the co-insurance 
arrangement. That is, the ACCC is of the view that the Energy Reform Strategy could proceed 
in its current form without the co-insurance arrangement.  
 
Absent co-insurance there are a number of other options available to Gentraders to manage the 
risk that the co-insurance arrangement seeks to mitigate. Gentraders could use physical plant 
included in the Gentrader bundle to hedge against plant outage. Further, at least some potential 
bidders will have the option of managing risk through combining their Gentrader rights with 
other portfolio assets. 

 
Additionally, the Gentraders have the option of utilising financially based risk mitigation 
products such as arrangements with fast start peaking generators, traded derivatives or where 
available, insurance products. Further, risk mitigation measures could be built into contracts 
with electricity purchasers. In the long run, building more standby generation will be an option 
for some Gentraders.  
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However, while the ACCC is satisfied that the proposed Energy Reform Strategy could proceed 
absent the co-insurance arrangement, the relevant question for the ACCC in considering the 
current applications is the balance of public benefits and detriments that the co-insurance 
arrangement will generate compared to the situation where the Energy Reform Strategy 
proceeded without co-insurance. That is, will the benefits of the Energy Reform Strategy be 
enhanced by the co-insurance arrangement? 
 
In this respect, the ACCC considers that including the co-insurance arrangement in the 
Gentrader model will result in at best, some marginal public benefit. Based on the information 
available to the ACCC, the ACCC is not satisfied that this benefit will be more than negligible.  
 
The co-insurance arrangement provides certainty around managing the risk of having to make 
contract payments that are not offset by pool earnings (unfunded difference payments) in most, 
but not all, circumstances. However, the ACCC considers that, given the range of other options 
available to manage risk, this certainty is only likely to be of very limited, if any, value.  
 
Further, the ACCC does not consider that the co-insurance arrangement is a more efficient 
means of managing firmness risk than other available options. The disaggregation of the three 
generation portfolios into five Gentrader bundles may result in some change in contract 
arrangements at the wholesale level as the new parties align the contracting of their generation 
assets to their individual preferences. This may be more pronounced for parties that do not 
currently have generation assets in NSW acquiring, at least one, of the bundles, as proposed 
under the Energy Reform Strategy, as it seeks to put in place appropriate risk mitigation 
techniques and became familiar with the generation assets. As a consequence, for a short period 
after these reforms occur, it is possible that the co-insurance arrangement may provide some 
marginal benefit through offering an alternative means of managing risk which has a high 
degree of certainty attached to it, or at least provides fallback in addition to other means of 
managing risk. However, based on the information before it, the ACCC is not satisfied that any 
such benefit would be more than at best a short term, negligible, benefit. 
 
More generally, given the other available options, the ACCC does not consider that the co-
insurance arrangement is a more effective or efficient means of managing firmness risk. The 
ACCC considers that such risk can be adequately managed using the range of other options 
available.  
 
Accordingly, the ACCC considers that the public benefits generated by the proposed co-
insurance arrangement are marginal. 
 
The ACCC considers that the co-insurance arrangement will generate some public detriment.  
 
In some circumstance Gentraders can, and likely will, be called on to supply co-insurance 
notwithstanding that they may have no need to call on co-insurance in return. To the extent that 
this does occur, Gentraders with a portfolio of assets capable of acting as a natural hedge, or 
who choose to engage in other strategies to mitigate risk, will be forced to forgo a proportion of 
their non-firm pool operating profit to compensate Gentraders who do not. 
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The risk of being called on to supply co-insurance, whether as a result of previously having 
called on co-insurance or otherwise, is also likely to impact on Gentraders behaviour in 
contracting their non-firm capacity. While the level of physical dispatch for Gentraders will be 
the same, Gentraders are more likely to bid non-firm capacity into the spot market, rather than 
enter into financial contracts over this capacity.  
 
In addition, while the co-insurance arrangement includes incentives to maintain reliability of 
generation assets, these incentives would be as strong, if not stronger, if Generators and 
Gentraders negotiated contractual arrangements to encourage reliability without co-insurance in 
place. 
 
The co-insurance arrangement also potentially foreclose some opportunities for other providers 
of risk mitigation products to supply the Gentraders in some circumstances. However, the 
ACCC considers that the effect of the co-insurance arrangement on other providers of risk 
mitigation options and on the liquidity of markets for these options for other customers, are 
limited by a number of factors.  
 
The physical characteristics of some Gentrader bundles means that they may not, even absent 
the co-insurance arrangement, need to source risk mitigation products from the market, at least 
to cover the level of capacity covered by the co-insurance arrangement. In addition, all 
Gentraders will still need to adopt other strategies to manage risk associated with outages not 
covered by the co-insurance arrangement.  
 
In conclusion, the ACCC considers that the public benefit of the proposed arrangement is 
marginal at best. In particular, the ACCC does not consider that the co-insurance arrangement 
provides a more efficient or effective means of managing risk than other available options. The 
ACCC considers that the marginal public benefits of the arrangement would not outweigh this 
public detriment.  
 
Accordingly the ACCC proposes to deny authorisation for the proposed co-insurance 
arrangement.  
  
The ACCC will now seek further submissions from the Applicants and interested parties in 
relation to this draft determination prior to making a final decision. The Applicants and 
interested parties may also request that a conference be held to make oral submissions on the 
draft determination.  
 



DRAFT DETERMINATION                                                                       A91198-A91199 vi

Contents  

1. THE APPLICATIONS FOR AUTHORISATION ........................................................... 1 

2. BACKGROUND TO THE APPLICATIONS................................................................... 3 
NSW ELECTRICITY SECTOR......................................................................................................... 3 
ENERGY REFORM STRATEGY ...................................................................................................... 5 
THE APPLICANTS......................................................................................................................... 6 
THE GENTRADER ARRANGEMENTS.............................................................................................. 7 
THE CO-INSURANCE ARRANGEMENT ........................................................................................... 9 
OTHER JURISDICTIONS............................................................................................................... 13 

3. SUBMISSIONS RECEIVED BY THE ACCC................................................................ 16 

4. ACCC EVALUATION ...................................................................................................... 17 
THE MARKETS ........................................................................................................................... 18 

ACCC conclusion on the relevant markets .......................................................................... 22 
THE COUNTERFACTUAL............................................................................................................. 22 

ACCC’s assessment of the counterfactual ........................................................................... 25 
ACCC’s conclusion on the counterfactual ........................................................................... 26 

PUBLIC BENEFIT ........................................................................................................................ 27 
Co-insurance compared to other means of managing firmness risk .................................... 28 
Encouraging new entry and greater competition ................................................................. 29 
Improved wholesale market outcomes................................................................................. 32 
Improved retail level outcomes............................................................................................ 34 
Value enhancement for the NSW Government.................................................................... 36 

PUBLIC DETRIMENT ................................................................................................................... 39 
Supply of risk management products and investment signals ............................................. 39 
Impact on participating Gentraders, other generators and potential new entrants ............... 42 
Information exchange and Gentrader bidding strategies ..................................................... 44 
Generator incentives to maintain reliability......................................................................... 45 

BALANCE OF PUBLIC BENEFIT AND DETRIMENT......................................................................... 47 
Victorian VCR Scheme authorisations ................................................................................ 49 

5. DRAFT DETERMINATION............................................................................................ 50 
THE APPLICATIONS.................................................................................................................... 50 
THE NET PUBLIC BENEFIT TEST.................................................................................................. 50 
FURTHER SUBMISSIONS ............................................................................................................. 50 
ATTACHMENT A — THE AUTHORISATION PROCESS................................................................... 51 
ATTACHMENT B -  CHRONOLOGY OF ACCC ASSESSMENT FOR APPLICATIONS ....................... 52 
A91198-9.................................................................................................................................. 52 
ATTACHMENT C — THE TESTS FOR AUTHORISATION AND OTHER RELEVANT PROVISIONS OF THE 
ACT........................................................................................................................................... 53 
ATTACHMENT D — FURTHER INFORMATION ON THE OPERATION OF THE  CO-INSURANCE 
ARRANGEMENT ......................................................................................................................... 57 

 

 



DRAFT DETERMINATION                                                                       A91198-A91199 vii

List of abbreviations  
AER Australian Energy Regulator 
AEMO       Australian Energy Market Operator 

Generator 

A statutory NSW Government owned 
corporation with responsibility for operating 
electricity generation assets 

Gentrader 

A successful bidder for one of the five 
Gentrader bundles offered by the NSW 
Government under the Energy Reform 
Strategy 

Gentrader bundle 
A power station or group of power stations 
that the Gentrader will have certain rights over 

ERS       Energy Reform Strategy 

ETEF Electricity Tariff Equalisation Fund 

Firmness Risk 

The risk that the generation asset(s) will not 
meet its firm capacity and therefore may incur 
unfunded difference payments     

MW   Megawatt   

MWhs Megawatt hours 

NEM National Electricity Market 

New entrant 

The NSW Government proposes to sell at least 
one Gentrader bundle to a bidder that does not 
currently have a significant presence in the 
NEM. For the purposes of doing so it defines 
new entrant as – a bidder for a Gentrader 
bundle that does not have bidding control over 
more than 520 MW of scheduled NEM 
generation capacity. 

Unfunded difference payments     
Contract payments that are not offset by pool 
earnings 

VCR Scheme 
Value of Lost Load Contract Re-packaging 
Scheme 
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1. The applications for authorisation 
 
1.1. On 27 November 2009 the NSW Treasurer, the Hon. Eric Roozendaal MLC, lodged 

applications for authorisation with the ACCC for and on behalf of Macquarie 
Generation, Delta Electricity and Eraring Energy (the Applicants).  

 
1.2. Authorisation is a transparent process where the ACCC may grant immunity from legal 

action for conduct that might otherwise breach the Trade Practices Act 1974 (the Act).  
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.  
The ACCC conducts a public consultation process when it receives an application for 
authorisation, inviting interested parties to lodge submissions outlining whether they 
support the application or not.  Further information about the authorisation process is 
contained in Attachment A.  A chronology of the significant dates in the ACCC’s 
consideration of these applications is provided at Attachment B. 

 
1.3. Applications A91198-9 were made under sections 88(1) and 88(1A) of the Act: 
 

• to make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 of 
the Act  

• to make and give effect to a contract or arrangement, or arrive at an understanding, 
a provision of which would have the purpose, or would have or might have the 
effect, of substantially lessening competition within the meaning of section 45 of 
the Act   

• to make and give effect to a provision of a contract, arrangement or understanding, 
a provision of which is, or may be, a cartel provision and which is also, or may 
also be, an exclusionary provision within the meaning of section 45 of that Act and 

• to make and give effect to a contract or arrangement, or arrive at an understanding 
a provision of which would be, or might be, a cartel provision (other than a 
provision which would also be, or might also be, an exclusionary provision within 
the meaning of section 45 of that Act). 

 
1.4. The NSW Government proposes to disaggregate its three existing electricity generation 

portfolios into five Gentrader contract bundles. The essential feature of the Gentrader 
model is that it creates a functional separation between the ownership of the generation 
asset, still to be held by the NSW Government, and the ownership of the contractual 
rights to trade the capacity of the generation asset, to be held by the privately owned 
Gentrader.  

 
1.5. Authorisation is sought for a co-insurance arrangement to support the disaggregation of 

the generation portfolios. It is proposed that the co-insurance arrangement be 
implemented though a multiparty agreement between the Generators and the 
Gentraders who successfully bid for the electricity trading rights of the Generators. 
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1.6. Co-insurance will provide each Gentrader with financial compensation designed to 
cover the risk involved in having to make contract payments that are not offset by pool 
earnings because of an outage, up to a pre-defined limit. If the declared availability of a 
generation asset that is subject to co-insurance is less that its firm capacity, then that 
Gentrader will have a right to call for co-insurance payments. The arrangement is 
designed such that another Gentrader party to the arrangement may be called upon to 
supply the co-insurance.  

 
1.7. Authorisation is specifically sought for the following features of the co-insurance 

arrangement: 
 

• the payment provisions of the Compensation Deed, which specify the price 
payable (the ‘Compensation Price’)  for the compensation which a Gentrader is 
able to call on when the Generator is unable to meet its firm capacity requirements  

• the firm capacity provisions of the Compensation Deed, which specify the quantity 
of firm capacity to be made available by each Generator to its Gentrader 
counterparty for the purpose of the co-insurance arrangement 

• the allocation procedures and rules of the Compensation Deed, which specify 
which Gentrader will be required to pay compensation and the amount of that 
compensation and 

• the supply and acquisition of the co-insurance provided pursuant to the 
Compensation Deed arrangement is limited to the parties to the agreement.  

 

1.8. Authorisation is sought for a term of 10 years from the commencement date of the 
Compensation Deed, being the date on which all the Gentrader Contracts subject to the 
Compensation Deed are in force. 

 
1.9. Further information on the background to these applications and the co-insurance 

arrangement is provided in Chapter 2 of this draft determination.  
 

Other parties 
 
1.10. Under section 88(6) of the Act, any authorisation granted by the ACCC is 

automatically extended to cover any person named in the authorisation as being a party 
or proposed party to the conduct. The Applicants have requested that the benefit of any 
authorisation granted be extended to the Gentraders.  

 
1.11. Under section 88(10) of the Act, an authorisation may be expressed so as to apply to or 

in relation to another person who becomes a party to the contract, arrangement or 
understanding after authorisation is granted. The Applicants request that authorisation 
be expressed so as to apply to or in relation to another person who becomes a party to 
the Compensation Deed by reason of a Gentrader novating their rights to another 
person.   

 
1.12. A copy of the applications for authorisation and the supporting submissions may be 

obtained from the authorisations register on the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter 
(Macquarie Generation & Ors).  
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2. Background to the applications 
 
NSW electricity sector 
 
2.1. The electricity generation capacity in NSW is approximately 16 400 Megawatts (MW). 

Of this capacity approximately 90 per cent is attributed to NSW Government owned 
generators (the Applicants) and Snowy Hydro, of which the NSW Government owns 
58 per cent with the remaining 10 per cent of capacity is attributed to the private sector 
entities such as TRUenergy and Origin Energy.1 Approximately 70 per cent of the 
generation capacity in NSW is fuelled by black coal with hydro and gas fuelled 
generation assets making up most of the remaining capacity.2 

 
2.2. NSW is a participating jurisdiction in the National Electricity Market (NEM) along 

with Victoria, South Australia, Tasmania, Queensland and the ACT. The NEM is a 
physically connected wholesale market through which generators and retailers trade 
electricity in eastern and southern Australia. The Australian Energy Market Operator 
(AEMO) has managed the operation of the NEM since 1 July 2009 while the Australian 
Energy Market Commission (AEMC) is responsible for the rule making in regard to 
electricity wholesale, distribution and transmission in the NEM. The Australian Energy 
Regulator (AER) monitors the market to ensure participants comply with the National 
Electricity Law and Rules.  

 
2.3. The NEM promotes efficient generator use by allowing trade among the regions (NSW, 

VIC, SA, Tas, QLD), which are linked by transmission interconnectors. This trade 
enhances the reliability of the power system and provides economic benefits by 
allowing high cost generating regions to import electricity from low cost regions. The 
AER’s 2009 State of the Energy Market report, which is intended to provide a high 
level overview of energy market activity in Australia, notes that NSW is a net importer 
of electricity and considers that: 

 
It relies on local baseload generation, but has limited peaking capacity at times of high demand. 
This puts upward pressure on prices in peak periods, making imports a competitive alternative. 
New South Wales was importing over 10 per cent of its electricity requirements from 2002-03 to 
2006-07, but this rate fell to around 7 per cent in 2007-08 and 2008-09.3 

 
2.4. Congestion at the interconnectors that link the NEM regions may restrict the ability of 

imports/exports to flow between the respective regions and leads to significant price 
separation. For example, when congestion at an interconnector restricts a high demand 
region’s ability to import electricity, prices in that region may spike above other 
regions in the NEM. In 2008-09 the NEM regions operated as an integrated market 
(price alignment across the regions) for 70 per cent of the time.4 The AER in the State 
of the Energy Market 2009 report notes that during 2008-09, the interconnectors across 
Queensland and NSW and across Victoria and NSW experienced congestion.5 

 

                                                 
1  Australian Energy Regulator, State of the Energy Market 2009, December 2009, page 57. 
2  Ibid, page 56.  
3  Ibid, page 77.   
4  Ibid, page 80.   
5  Ibid, page 145.  
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2.5. The electricity transmission assets in NSW are owned by TransGrid and Energy 
Australia, which are both NSW Government entities. The National Electricity Rules set 
out the timelines and processes for the regulation of transmission businesses in the 
NEM. Regulated transmission businesses must apply to the AER to assess their revenue 
proposals, typically every five years.  In April 2009 the AER released its revenue 
determinations for TransGrid and Energy Australia for the period 2009/10 to 2013/14. 
The revenue determinations provide for $3.6 billion of capital expenditure for the NSW 
transmission networks during the period.  

 
2.6. An electricity distribution network moves electricity from transmission networks to 

residential and business customers through infrastructure such as substations, 
transformers, underground channels and poles. In NSW the three electricity distributors 
are Energy Australia, Integral Energy and Country Energy, that are all owned by the 
NSW Government. Similar to the transmission revenue determination process, in April 
2009 the AER made revenue determinations for the three NSW distributors.  

 
2.7. The retail supply of electricity in NSW is fully contestable, that is, customers are 

permitted to enter a supply contract with a retailer of their choice.6 Retail market share 
on a State aggregate basis still heavily favours the NSW Government owned entities 
(Country Energy, Integral Energy and Energy Australia) with a combined share of just 
under 80 per cent. However, since 2002/03 the share of the retail market held by new 
entrant retailers such as AGL Energy and Origin Energy has climbed from a combined 
total of 2-3 per cent to just over 20 per cent.7  

 
2.8. In December 2009, the Independent Pricing and Regulatory Tribunal (IPART) released 

a draft determination on regulated tariffs for the 1 July 2010 to 30 June 2013 period. 
These regulated tariffs will apply to small retail customers who are supplied by 
standard retail suppliers (Country Energy, Integral Energy and Energy Australia) on 
standard contracts. In total these customers represent approximately 25 per cent of 
NSW electricity demand. The IPART draft determination proposes an increase of 
between 44 and 62 per cent of the regulated tariffs over the three year period.8 

 
2.9. The Electricity Tariff Equalisation Fund (ETEF) is designed to provide a buffer against 

price spikes in the NEM for the NSW Government owned retailers that are required to 
sell electricity to end users at IPART regulated prices. When spot prices are higher than 
the energy component of regulated prices, ETEF pays retailers from the fund. 
Conversely, retailers pay into ETEF when spot prices are below the regulated tariff. 
The NSW Government has announced it will phase out ETEF over 2010 – 11.9  

 

                                                 
6  Australian Energy Regulator, State of the Energy Market 2009, December 2009, page 193.  
7  Independent Pricing and Regulatory Tribunal, Review of regulated retail tariffs and charges for electricity 

2010 – 2013, December 2009, page 31.  
8  Ibid, page 3.  
9  Australian Energy Regulator, State of the Energy Market 2009, December 2009, page 105. 
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2.10. The NSW Government has stated that as a component of its Energy Reform Strategy it 
proposes to sell the retail arms of Country Energy, Integral Energy and Energy 
Australia.10 The Government recently announced that it would run the sales process for 
the retailers in conjunction with the Gentrader sales process, with the aim of 
completing both by the end 2010.11 

 
Energy Reform Strategy 
 
2.11. The NSW Government announced its Energy Reform Strategy (the Strategy) on  

1 November 2008. The broad objective of the Strategy is to ensure there is a timely 
investment in the electricity sector, thereby delivering affordable and reliable power to 
NSW businesses and households. Specifically, the NSW Government considers that the 
Strategy is designed to:12 

 
• deliver a competitive retail and wholesale electricity market in NSW 
• create a commercial framework to encourage private investment in the NSW 

electricity sector and reduce the need for future public sector investment in retail 
and generation 

• ensure NSW homes and businesses continue to be supplied with reliable electricity 
and 

• place NSW in a stronger financial position by optimising the sales value of public 
assets and reducing the Government’s exposure to the electricity market risk and 
reducing the State’s public sector debt.  

 
2.12. To achieve the above objectives, the NSW Government has announced that the 

Strategy will comprise the following elements:13 
 

• continued Government ownership and operation of existing power stations and all 
electricity networks in NSW 

• contracting the electricity trading rights of the State owned power stations to the 
private sector, commonly referred to as the ‘Gentrader’ model 

• selling key power station development sites in NSW and 
• selling the retail arms of EnergyAustralia, Integral Energy and Country Energy, 

including the retail brands.  
 

                                                 
10     NSW Government, New South Wales Energy Reform Strategy – Delivering the Strategy, September 2009, 

page 1. 
11  NSW Government Media Statement, Energy reform update, 18 February 2010. 
12  NSW Government, New South Wales Energy Reform Strategy – Delivering the Strategy, September 2009. 
13  Ibid.   
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2.13. The NSW Government has stated that the need for reform has come about due to the 
future requirements for new electricity generation in NSW. The Government notes in 
the publication New South Wales Energy Reform Strategy – Delivering the Strategy 
that: 

 
If the Government invests in new power stations its financial resources will be diverted from 
other uses. The Owen Inquiry found that private sector investment in new power stations would 
be the most efficient way to ensure the Government’s scarce financial resources were not diverted 
from other essential public services, while ensuring an ongoing secure energy supply for NSW.  
 
However, the Owen Inquiry also found that the private sector would be unwilling to invest in new 
generation in NSW unless the Government removed itself from the competitive retail and 
generation sectors of the NSW electricity industry.14 

 
2.14. The NSW Government has the objective that at least one Gentrader bundle will be 

acquired by a new entrant to the NEM. The NSW Government will consider a bidder to 
be a new entrant if it does not have bidding control over more than 520 MW of 
scheduled NEM generation capacity.15 The NSW Government considers that this 
threshold ensures that the bidding entities that hold a small or passive interest in NEM 
generation assets are not disqualified as new entrants.16  

 
2.15. In response to a query from the ACCC on whether bidders for the Gentrader bundles 

will be limited to acquiring one bundle each, the Applicants noted: 
 

It remains the Government’s intention under the Energy Reform Strategy that bidders be limited 
to acquiring one Gentrader bundle.17  

 
The Applicants 
 
2.16. The Generators are statutory State Owned Corporations under the State Owned 

Corporations Act 1989 (NSW) and the Energy Services Corporations Act 1995 (NSW). 
Each Generator has two shareholders, one being the Treasurer and the other a Minister 
nominated by the Premier.  

 
Delta Electricity 
 
2.17. Delta Electricity is one of the largest generators in the NEM with capacity of 

approximately 5 000 MW. This capacity equates to approximately 9.2 per cent of the 
total NEM capacity or 30 per cent of the NSW region capacity. The majority of Delta’s 
generation is from four black coal power stations. Delta is in the process of 
constructing the Colongra natural gas peaking plant.  
 

                                                 
14  Ibid.  
15  Applicants’ supporting submission, 27 November 2009, page 3. 
16  Ibid, page 4.  
17  Applicants’ further submission, 5 February 2010, page 2. 
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Eraring Energy 
 
2.18. Eraring Energy manages a portfolio of coal, hydro and wind generating assets in NSW. 

Eraring has a combined capacity of approximately 3 000 MW which represents about 
5.8 per cent of NEM capacity or 18 per cent of the NSW region capacity.  

 
Macquarie Generation 
 
2.19. Macquarie Generation operates the Liddell and Bayswater power stations that have a 

combined capacity of 4 640 MW representing 8.9 per cent of NEM capacity or 28 per 
cent of the NSW region capacity.  

 
The Gentrader arrangements 
 
Gentraders 
 
2.20. The NSW Government proposes to disaggregate its three existing electricity generation 

portfolios into five Gentrader contract bundles. The essential feature of the Gentrader 
model is that it creates a functional separation between the ownership of the generation 
asset, still to be held by the NSW Government, and the ownership of the contractual 
rights to trade the capacity of the generation asset, to be held by the privately owned 
Gentrader. The table below lists the five Gentrader bundles and the generation assets 
that will be attached to each bundle. 

 
Delta Coastal Gentrader bundle 

Power Station Capacity Fuel 

Munmorah 2 x 300 MW Black Coal 
Vales Point 2 x 660 MW Black Coal 
Colongra  4 x 167 MW Gas 

 
Delta West Gentrader bundle 

Power Station Capacity Fuel 
Wallerawang 2 x 500 MW Black Coal 
Mt Piper 2 x 700 MW Black Coal 

 
Eraring Gentrader bundle 

Power Station Capacity Fuel 
Eraring 4 x 720 MW Black Coal 
Shoalhaven 2 x 80 MW 

2 x 40 MW 
Hydro 

 
Liddell Gentrader bundle 

Power Station Capacity Fuel 

Liddell 4 x 500 MW Black Coal 
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Bayswater Gentrader bundle 
Power Station Capacity Fuel 
Bayswater 4 x 660 MW Black Coal 

 
2.21. The Gentraders will be the successful bidders for the five Gentrader bundles, as such 

the identities of the Gentraders are currently not known. The NSW Government 
announced in February 2010 that due diligence on the Gentrader transactions will 
commence in the middle of 2010 with the sales process expected to be completed by 
the end of 2010.18 

 
2.22. The Gentrader contracts will be physical rather than financial and will be written at the 

individual power station level. Under the physical contract, the Gentrader will have 
control over all decisions regarding the dispatch of the Generator into the wholesale 
market. Broadly this means that the Gentrader will be responsible for decisions 
regarding the quantities and the prices at which the Generator is to be bid into the 
market and will receive the revenue from dispatch into the market. The Gentrader will 
also be responsible for decisions regarding hedging contracts backed by the power 
station.  

 
2.23. The arrangements provide the Gentrader with exclusive rights over the capacity of the 

power station during the contract terms. Consequently the Generator will be unable to 
offer rights over capacity from the power station to any person other than the 
Gentrader.  

 
2.24. The term of the Gentrader contracts will be equal to the remaining technical life of the 

power stations. For the majority of power stations included in the Gentrader 
arrangements this implies a contract term of between 20 and 30 years.19 

 
Availability regime 
 
2.25. The contract capacity dedicated to the Gentrader is not firm on the half-hour. The 

Gentraders right to dispatch the contract capacity will be subject to an availability 
regime that will attempt to account for both scheduled or planned outages and 
unscheduled or forced outages.  

 
2.26. The Gentrader contracts set out an availability target, which will be calculated by 

measuring the equivalent availability delivered from the contract capacity of the power 
station over a defined period. The target will be further defined for like periods such as 
working weekday peak periods or non-working weekdays.  

 
2.27. The Gentrader contracts set out an actual availability, which will be calculated for the 

same like period as availability targets are defined (e.g. working weekday peak periods 
and non-working weekdays). Actual availability will be calculated each month, for 
each like period, over a rolling number of months and will then be compared to the 
target availability. The calculation of actual availability will not reflect the loss of 
availability stemming from unscheduled outages, permitted scheduled outages, force 
majeure events and network failures.   

                                                 
18  NSW Government Media Statement, Energy reform update, 18 February 2010. 
19  Applicants’ supporting submission, 27 November 2009, page 33. 
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2.28. Scheduled outages will be planned in advance of the contract year. The Generator will 

provide the Gentrader with a proposed outage schedule for the following contract year 
and an indicative outage schedule for a number of contract years after that. The 
proposed outage schedule for the following contract year will include a maximum 
period of time for the completion of all scheduled outages. Additionally there will exist 
a dispute resolution mechanism if the Gentrader and Generator cannot agree on the 
proposed outage schedule. Scheduled outages undertaken in accordance with the 
binding schedule are not counted as a loss of availability under the Gentrader contract.  

 
2.29. When the actual availability of a power station for a period is higher than the target 

availability, the contract provides for an availability bonus to be paid by the Gentrader 
to the Generator. Alternatively, when the actual availability is lower than the target 
availability, the contract provides for availability liquidated damages to be paid by the 
Generator to the Gentrader. 

 
The co-insurance arrangement 
 
2.30. Co-insurance will be a financial arrangement where in the event of a plant outage the 

Gentrader affected by the outage has the option to call on co-insurance up to a pre-
determined level of firm capacity. If co-insurance is called, the affected Gentrader 
receives difference payments in respect of the called quantity.  

 
2.31. The Gentrader called on to provide co-insurance forgoes some, or all, of their pool 

revenues above their costs for their non-firm capacity (being total capacity less firm 
capacity) to fund the difference payment to the Gentrader affected by the outage. In 
short, the operating profit that the Gentrader called on would have earned on their non-
firm capacity is used to compensate the Gentrader calling on the co-insurance for the 
operating profit on their firm capacity that they would have earned if the outage had not 
occurred. 

 
2.32. The Gentrader called on to supply co-insurance is decided under an allocation rule 

whereby the Gentrader that has called on co-insurance the most is the first called to 
supply co-insurance to any other Gentrader. 

 
2.33. Because the co-insurance contract is a financial contract it does not interfere with the 

freedom of the Gentrader supplying co-insurance or the Gentrader calling on it to  
dispatch their power stations under their Gentrader contracts. Similarly, Generators will 
continue to operate in accordance with the dispatch decisions of their Gentraders.  

 
2.34. The co-insurance arrangement will be administered by a NSW Government entity. The 

principal activity of the administrator will be to allocate the supply of co-insurance in 
the event of a call on the contract and to monitor the supply and demand of co-
insurance over the duration of the contract.  

 
2.35. These arrangements are described in greater detail below. 
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Participating power stations 
 
2.36. The co-insurance arrangement will only apply to the following State-owned baseload 

power stations: 
 

• Vales Point  (Delta Coastal Gentrader bundle) 
• Wallerawang  (Delta West Gentrader bundle) 
• Mt Piper  (Delta West Gentrader bundle) 
• Eraring   (Eraring Gentrader bundle) 
• Liddell  (Liddell Gentrader bundle) 
• Bayswater (Bayswater Gentrader bundle) 

 
2.37. The other power stations that form the remainder of the Gentrader bundles will be 

excluded for the following reasons: 
 

• Munmorah (Delta Coastal Gentrader bundle): estimated technical life only extends 
to 2013/14. 

• Colongra (Delta Coastal Gentrader bundle): is a peaking power station and as such 
has a higher marginal cost than the baseload power stations. Including it would 
mean the co-insurance arrangement would cover Gentraders at a significantly 
higher strike price, as the co-insurance price must exceed the marginal cost of all 
plant covered.  

• Shoalhaven (Eraring Gentrader bundle): is an energy constrained plant and its 
inclusion will complicate the co-insurance arrangement for little gain given the 
small amount of energy produced by this station. 

 
Term of the co-insurance arrangement 
 
2.38. The Compensation Deed, of which the co-insurance arrangement is a component, will 

be for a fixed term of 10 years. The Applicants consider that this term will provide 
sufficient time for new entrant Gentraders, or Gentraders with limited access to existing 
capacity to pursue alternative strategies to manage the risk of unfunded difference 
payments such as building additional capacity.  

 
2.39. The co-insurance arrangement may be terminated sooner than the 10 year period in two 

cases: 
 

• The Gentraders party to the Compensation Deed decide under a super majority vote 
to end the arrangement prematurely.  

• Some unforseen event leads to a significant number of generating units failing such 
that there is not enough capacity to support co-insurance.  

 
2.40. The Applicants state that the intention in requiring a super majority vote is to provide 

bidders, particularly new entrant bidders, with some confidence that the co-insurance 
arrangements can not be terminated by block voting of larger incumbents. The 
Applicants further state that it is also undesirable for a single Gentrader to be able to 
deny all other Gentraders the opportunity to terminate the arrangements. The 
Applicants state that the voting rules, which are yet to be developed, will attempt to 
balance these competing objectives.    
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2.41. The term of the co-insurance arrangement is explored in more detail in Chapter 4 of 

this determination.  
 
Availability and firmness 
 
2.42. The co-insurance arrangement is designed to provide each Gentrader with a defined 

level of firm capacity. Gentraders are able to call on the co-insurance if the availability 
they receive through the Gentrader contract at any point does not meet this defined 
level of capacity. A consequence of the Gentraders being provided with a defined level 
of firm capacity is that the remaining non firm capacity may be required to support co-
insurance payments from time to time.  

 
2.43. Non-firm capacity is considered to be the difference between the defined level of firm 

capacity under the Compensation Deed and the total contract capacity under the 
Gentrader contract.  

 
2.44. When Gentraders call on co-insurance, the called amount is counted as availability 

under their Gentrader contract. This reduces the likelihood that the Generators will be 
liable to pay penalties for breaching the defined level of availability under the 
Gentrader contracts. Consequently the NSW Government through ownership of the 
Generators is less exposed to electricity market risk.  

 
Setting the firm capacity 
 
2.45. Firm capacity is set at a level that the power stations party to the co-insurance 

arrangement can supply on a firm basis. Further, the level is set such that there is a low 
risk that power station outages will prevent the firm capacity being available across the 
power stations party to the co-insurance arrangement.  

 
2.46. The co-insurance arrangement will not differentiate between forced and planned 

outages due to the difficulties in differentiating between the two outage causes. Firm 
capacity will therefore be set to reflect the probability of both types of outages. Further, 
this means that firm capacity can be set at a constant level for each power station for 
each year of the contract as opposed to having seasonal variations. Consequently, the 
need for the co-insurance arrangement to be prescriptive about when scheduled 
maintenance should occur is removed.  

 
2.47. The timing of scheduled maintenance is provided for under the Gentrader contract with 

both the Generator and Gentrader having incentives to conduct scheduled maintenance 
during low demand times. In particular, the Gentrader has access to its non-firm 
capacity during high demand times and the Generator minimises its risk of making co-
insurance payments.  

 
2.48. The calculations that will determine the firm capacity under the co-insurance 

arrangement are outlined in more detail in Attachment D. 
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Calling rules, payments and allocation 
 
2.49. Under the terms of the Gentrader contract, the Generators declare their available 

capacity to the respective Gentrader, these declarations are also made available to the 
administrator of the co-insurance arrangement. If a Generator’s availability declaration 
is lower than the firm capacity defined under the Compensation Deed, then the 
associated Gentrader can choose to call co-insurance for the difference between firm 
capacity and available capacity.  

 
2.50. If a call is made on co-insurance, then allocation rules are applied to determine which 

Gentrader(s) supply the co-insurance. Co-insurance payments become active two full 
trading intervals from the time the call is made. For example, if a call is made by the 
affected Gentrader at 12.15pm then co-insurance payments would become active from 
the interval ending at 2pm and continue until the affected Gentrader rescinds the call or 
its Generator’s availability declaration is again the excess of the Gentrader’s firm 
capacity.20 The affected Gentrader is not covered by co-insurance for the two interim 
intervals and therefore incurs the cost of the outage with no financial compensation 
under the co-insurance arrangement.  The decision on whether to call on co-insurance 
is voluntary and is completely at the discretion of the respective Gentraders.  

 
2.51. The payment of co-insurance occurs when the allocated Gentrader responds to the 

outage event and supports these payments by surrendering their operating profits on 
some or all of their non-firm output. The net effect is that the payments compensate the 
Gentrader suffering the loss of firm capacity. While the payments are a transfer from 
supplying Gentraders to receiving Gentraders, the actual payments are made to and 
from each Gentrader’s relevant Generator rather than directly between Gentraders.  

 
2.52. In the case of multiple simultaneous outages, it is possible that demand for co-

insurance may exceed available supply. In this case financial payments do not apply for 
the unmet demand for co-insurance and the affected Gentraders bear the risk.  

 
2.53. The method by which the Gentrader that will supply co-insurance will be chosen is 

called the surplus/deficit order. It is designed such that the Gentrader who has called on 
co-insurance the most is the first to supply co-insurance to any other Gentrader. Under 
this method, Gentraders accrue deficit MWhs when calling on co-insurance and surplus 
MWhs when supplying co-insurance. In the event that a call is made, the Gentrader 
with the highest deficit is the first to supply and so on down the order.   

 
2.54. While a Gentrader is able to choose whether or not to call on co-insurance they are 

obliged to supply co-insurance in the event they are called on. Under the co-insurance 
arrangement, Gentraders that are called on to supply co-insurance are required to make 
the co-insurance payments if they have available capacity above their own co-insured 
firm capacity.  

 

                                                 
20 In this example co-insurance payments would not be active for the trading interval in which co-insurance is 
called on (12:00pm to 12:30pm) or the subsequent two trading intervals (1:00pm to 1:30pm and 1:30pm to 
2:00pm). 
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2.55. In the initial period following the commencement of the co-insurance arrangement the 
allocation of co-insurance will depend on the initial ordering of the Gentraders under 
the surplus-deficit order. The Applicants advise that the initial value or place of each 
Gentrader in the surplus deficit order is likely to be based on the expected availability 
of the power stations. A Gentrader that is considered more likely to call on co-
insurance due to the lower reliability of its power station will be ranked higher in the 
surplus-deficit order and therefore in this initial period is more likely to be called on.  

 
2.56. Further information on the calling of co-insurance, the allocation of co-insurance and 

the cash flows between Generators under the co-insurance arrangement is provided at 
Attachment D. 

 
Other jurisdictions 
 
Gentrader arrangements 
 
2.57. The NSW Government publication New South Wales Energy Reform Strategy: 

Defining an Industry Framework notes the following examples in Australia of 
Gentrader style arrangements:21 

 
• The trade of capacity from Power Purchase Agreements by Enertrade, a 

Queensland Government entity, with a number of private sector companies. While 
the majority of these agreements have concluded, the Gladstone Power Station 
continues to be traded by Stanwell, a Queensland Government owned generator.  

• In 2007 AGL Energy Ltd purchased the output and dispatch rights of Queensland’s 
282 MW gas and diesel fired Oakey Power Station until 2014 in a seven year 
agreement.  

• In 2007 AGL signed an agreement with Queensland Gas Company to secure 66 per 
cent of the output from the 130MW Condamine gas power station in Queensland in 
a three year agreement commencing in the first quarter of 2007.  

 
2.58. The NSW Government further notes that Gentrader style arrangements have been used 

in a number of overseas jurisdictions. In the case of Alberta, Canada, where the 
arrangements are similar to that proposed in NSW, the Gentrader model was designed 
to increase competition in the generation sector and to promote new investment. The 
publication adds that the model has been used overseas to increase access for new 
entrants, with small allocations of trading rights offered or financial products being 
made available that are designed to attract a larger number of smaller players to the 
respective market.22 

 

                                                 
21  NSW Government, New South Wales Energy Reform Strategy – Defining an Industry Framework, March 

2009, page 13. 
22  NSW Government, New South Wales Energy Reform Strategy – Defining an Industry Framework, March 

2009, page 13. 
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Co-insurance arrangements 
 
2.59. The Victorian Government established a generator co-insurance scheme following the 

privatisation of State Electricity Commission of Victoria. The scheme ran from 1 July 
1995 to 30 September 1996 with the intention of providing a mechanism for the 
Generators to manage unavailability risk. All privatised Victorian generators were 
required to participate in the scheme in accordance with their Generation Licences 
under the Electricity Industry Act (VIC).  

 
2.60. Under the scheme, retailers were able to obtain firm hedging cover in respect of periods 

in which the system marginal price for electricity was very high. To obtain this hedging 
the retailer would enter into a bilateral contract with a Generator, which in turn 
participated in the co-insurance scheme. Under the agreement, the retailer agreed to pay 
a premium of $9 300 per MW per year of firm hedging cover that it received.  

 
VCR Scheme 
 
2.61. In December 1996 the ACCC granted authorisations A90593-4 to United Energy for 

the Value of Lost Load Contract Re-packaging Scheme (VCR Scheme). The VCR 
Scheme was proposed by United Energy following the conclusion of the Victorian 
generator co-insurance scheme. Authorisation was sought by United Energy, the 
administrator and all current and future members of the VCR Scheme. Authorisation 
was granted until 8 January 2000. 

 
2.62. The VCR Scheme was designed to provide hedging cover to Victorian based electricity 

retailers and generators during periods in which the spot price for electricity was high. 
The VCR Scheme operated through the establishment of a pool of non-firm contracts, 
where purchasers bid for the right to a percentage share of difference payments from 
the pool.  

 
2.63. Generators would make difference payments to the VCR pool according to their supply 

of electricity when pool prices were high and the capacity they had offered to the pool. 
Buyers would receive difference payments from the VCR pool in accordance with their 
purchased share of the scheme.   

 
2.64. Generators would receive a payment from the VCR Scheme according to their 

availability at times of highest pool prices during the contract period, which typically 
was one financial year. Additionally, participants in the VCR Scheme were able to 
offer their share of the VCR pool at any time through the secondary market. This 
feature enabled participants to adjust their hedging cover according to their needs.  

 
2.65. In August 1998 United Energy lodged additional authorisation applications A90665, 

A90666 and A90670 to cover an amended copy of the VCR Scheme rules. They did 
not request the revocation of A90593-4 at the time of lodging the additional 
applications. Broadly the amended Scheme rules were designed to enable the Scheme 
to operate in the context of the NEM.  
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2.66. In considering both applications the ACCC concluded that they may substantially 
reduce competition. In particular, through the impact of control of secondary trading 
and the commitment of generation capacity to the VCR Scheme. However, the ACCC 
also considered that the VCR Scheme would result in public benefit through its 
provision of a risk management tool, which both generators and retailers could access. 
In particular, the Scheme would result in lower risk management costs.  

 
2.67. The Applicants sought a term of authorisation of six years when lodging the additional 

authorisation applications. The ACCC did not consider it necessary to grant for that 
period and on 25 November 1998 granted authorisation until 31 December 2001. 
United Energy did not reapply for authorisation following the expiration of the 
additional authorisations at the end of 2001. 
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3. Submissions received by the ACCC 
 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process.  To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.   

 
3.2. The ACCC sought submissions from 47 interested parties potentially affected by the 

applications, including other Generators in NSW and the NEM, electricity  
transmitters/distributors, electricity retailers, industry associations and government 
departments.  

 
3.3. The following interested parties have provided public submissions: 
 

• Seed Advisory Pty Ltd & Taylor Fry Pty Ltd  
• Snowy Hydro Ltd and 
• TRUenergy Pty Ltd. 

 
3.4. One interested party provided a submission that was excluded from the public register 

at the request of the party making the submission.  
 
3.5. All submissions that commented on whether the ACCC should grant authorisation were 

strongly opposed to the ACCC authorising the proposed co-insurance arrangement. 
However, these submissions considered that were the ACCC minded to grant then it 
should only be for a short transitional period.  

 
3.6. In addition to the applications for authorisation, the Applicants provided additional 

submissions on 5 February 2010 and 19 March 2010. These submissions responded to 
the issues raised by interested parties and provided extra information on the proposed 
co-insurance arrangement.  

 
3.7. The views of Applicants and interested parties are outlined in the ACCC’s evaluation 

of the proposed conduct in Chapter 4 of this draft determination.  Copies of public 
submissions are available from the authorisations register on the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter. 
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4. ACCC evaluation 
 
4.1. The ACCC’s evaluation of the proposed conduct is in accordance with tests found in:  
 

• section 90(8) of the Act which states that the ACCC shall not authorise a proposed 
exclusionary provision of a contract, arrangement or understanding, unless it is 
satisfied in all the circumstances that the proposed provision would result or be 
likely to result in such a benefit to the public that the proposed contract, 
arrangement or understanding should be authorised. 

 
• sections 90(6) and 90(7) of the Act which state that the ACCC shall not authorise a 

provision of a proposed contract, arrangement or understanding, other than an 
exclusionary provision, unless it is satisfied in all the circumstances that: 

 
o the provision of the proposed contract, arrangement or understanding would 

result, or be likely to result, in a benefit to the public and 
 
o this benefit would outweigh the detriment to the public constituted by any 

lessening of competition that would result, or be likely to result, if the 
proposed contract or arrangement was made and the provision concerned was 
given effect to. 

 
• sections 90(5A) and 90(5B) of the Act which state that the ACCC shall not 

authorise a provision of a proposed contract, arrangement or understanding that is 
or may be a cartel provision, unless it is satisfied in all the circumstances that: 

 
o the provision, in the case of section 90(5A) would result, or be likely to result, 

or in the case of section 90(5B) has resulted or is likely to result, in a benefit 
to the public and 

 
o that benefit, in the case of section 90(5A) would outweigh the detriment to the 

public constituted by any lessening of competition that would result, or be 
likely to result, if the proposed contract or arrangement were made or given 
effect to, or in the case of section 90(5B) outweighs or would outweigh the 
detriment to the public constituted by any lessening of competition that has 
resulted or is likely to result from giving effect to the provision. 

 
4.2. For more information about the tests for authorisation and relevant provisions of the 

Act, please see Attachment C. 
 
4.3. For the purposes of this evaluation chapter the terms ‘firmness risk’ and ‘the risk of 

unfunded difference payments’ are interchangeable.  
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The markets 
 
4.4. The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant market(s) affected by that conduct. 
 
Applicants’ submission 
 
4.5. The Applicants consider that the relevant markets are: 
 

• the NEM wide wholesale market for the supply of electricity and 
• the retail market for the supply of electricity, being either an inter-regional market 

or a NSW wide market.  
 
4.6. The Applicants note the decision by the Federal Court in Australian Gas Light 

Company v Australian Competition and Consumer Commission (AGL case) in 2003 
and consequently consider that for the wholesale market, the product dimension is the 
supply of electricity and there is not a separate market for the supply of electricity 
derivatives contracts.23 

 
4.7. The Applicants also cite the AGL case in considering the geographic dimension of the 

wholesale market is the NEM wide wholesale market rather than NSW.  
 
Interested party submissions 
 
4.8. Snowy Hydro broadly considers that the relevant market for the proposed co-insurance 

arrangement is that for insurance products that mitigate against unfunded difference 
payments for Generators in NSW. 

 
4.9. While Snowy Hydro agrees that there is not a separate market for the supply of 

derivative contracts. They argue that a co-insurance arrangement is not an electricity 
derivative contract but rather a product to indemnify against unfunded contract for 
difference payments. Snowy Hydro notes that the terms ‘indemnity’ and ‘indemnity 
insurance’ refer to a traditional insurance product whereby the insured/buyer is 
compensated for actual losses linked to a physical event rather than derivative contracts 
which are triggered by a market variable.  

 
4.10. Snowy Hydro further notes on the difference between derivatives and co-insurance: 
 

…although the proposed co-insurance arrangement and standards derivatives have some 
commonality, they are fundamentally different products with different uses. The co-insurance 
arrangement provides an indemnity against losses. Derivatives, on the other hand, are typically 
settled by reference to the spot price of electricity and any generator which attempts to use them 
as a form of insurance will expose itself to significant basis risk.24 

                                                 
23     Australian Gas Light Company v Australian Competition and Consumer Commission (no 3) [2003] FCA 1525 

19 December 2003. 
24  Snowy Hydro Ltd submission on substantive applications, 8 January 2010, page 6.  
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4.11. Snowy Hydro considers that there are a number of demand side and supply side 

substitutes for the product of co-insurance. Snowy Hydro is of the view that as contract 
levels approach physical firm capacity and the risk of unfunded contract for difference 
payments increase a Generator has the following options to manage the risk internally: 

 
• charge a premium for contracts over that safe level 
• sell non-firm contracts above that safe level or 
• spend more on maintenance or upgrading plant to reduce the risk of unforced 

outages. 
 
4.12. Snowy Hydro further considers that following are supply side substitutes to co-

insurance: 
 

• Insurance products. The insurance will pay out against the spot price when the 
generator suffers an unscheduled outage. 

• Hybrid derivative products, such as callable caps and swaptions.  These 
products/services are offered by other generators that have fast start peaking 
capacity, such as open cycle gas turbine generation. Such plants typically have a 
level of uncontracted capacity to take advantage of high spot prices. This 
uncontracted capacity can also be used to provide indemnity type cover. 

  
4.13. Snowy Hydro notes that it has 2200MW of generation in NSW that would be available 

to support contracts with new entrants to the NSW generation market. 
 
4.14. Snowy Hydro further notes that on the supply side, a provider of a conventional 

insurance product mitigating unfunded difference payment risk could operate across the 
entire NEM. However, suppliers of indemnity and derivatives products backed partially 
by physical generation can only offer within a region. Snowy Hydro goes on to submit 
that the price and willingness to pay for an indemnity product will differ between 
regions due to local price separation. SnowyHydo gives the example of where a region 
with excess electricity supply and consequently a low contract premium would have a 
different demand for indemnity insurance than would be the case in NSW. For this 
reason Snowy Hydro considers that the geographic wholesale market for products 
mitigating against unfunded difference payments is geographically bound to NSW. 

 
Applicants’ further submission 
 
4.15. The Applicants disagree with Snowy Hydro’s submission that the relevant market is 

that for insurance products that mitigate against unfunded difference payments for 
NSW Generators. The Applicants argue that the substance and purpose of the co-
insurance arrangement is intended to work as an electricity derivative contract. The 
Applicants go on to note that market participants in the NEM have the option of 
purchasing derivatives such as swaps, caps and options to manage unfunded difference 
payments and consider that co-insurance has been established to achieve this objective.  

 
4.16. The Applicants accept that a standard derivative has an agreed strike price whereas co-

insurance has a pre-determined price. However, the Applicants consider that co-
insurance and standard electricity derivatives are not fundamentally different products 
as claimed by Snowy Hydro. They both serve the same objective of managing the risk 
associated with volatile spot price and are both settled by reference to the spot price.  
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ACCC view 
 
4.17. The ACCC notes that there exist a range of options both physical and financial in 

Australia for electricity generators to manage the risk of unfunded difference payments. 
The ACCC understands that the most common method for generators to manage this 
risk is through a physical or portfolio approach. This may be in the form of withholding 
a certain level of generating capacity or a particular generating asset (n – 1 model) as 
non-firm capacity. This non-firm capacity in effect acts as a buffer against the risk of 
an outage event that could give rise to unfunded difference payments. Further, the 
respective generator may hold assets in its portfolio, such as a fast start peaking 
generator, that could step in at short notice to make up for a shortfall were one of the 
generator’s baseload assets to experience an unforseen outage.  

 
4.18. As noted in the AER’s 2009 State of the Energy Market Report there is a trend by 

participants in the NEM to have a degree of vertical integration between electricity 
generation and retail. One advantage of this is that it increases internal options to 
manage firmness risk. For example, in recent years the three largest energy retailers 
(Origin Energy, AGL Energy and TRUenergy) have been moving towards portfolios 
more balanced between generation and retail assets.25  

 
4.19. Generators may also seek to manage this risk through obtaining or entering into a 

financial arrangement. This may occur either through bilateral agreements negotiated 
through brokers or over an exchange such as Sydney Futures Exchange, which offers a 
number of electricity derivatives. The derivatives derive their value from the 
underlying asset, the electricity, and give rise to cash flows from the differences 
between the contract price of the derivative and the spot price of electricity. The price 
of the derivatives reflects the expected spot price, plus premiums to cover credit default 
risk and market risk.26 In some cases traded derivatives may be able to be used to 
manage firmness risk. Finally, a generator may be able to obtain a straight insurance 
product from a financial institution.  

 
4.20. As noted by Snowy Hydro, generators also have the option of entering into contracts 

with fast start peaking generators as a means of mitigating risk. These contracts have 
components of both a physical and financial product. While the generator who calls on 
the contract receives a level of financial compensation as a result of the outage, the fast 
start generator is utilising its physical characteristics or excess capacity to be able to 
provide the compensation.  

 
4.21. The ACCC notes that in its consideration of TRUenergy and AGL Energy’s swap of 

South Australian generation assets in 2007 it was of the view that there was a market 
for the supply of financial (hedge) contracts to South Australian electricity retailers. In 
particular, the ACCC considered that retailers were not able to substitute the hedge 
contracts for physical electricity, nor is a hedge contract a means of paying for the 
acquisition of physical electricity.27 

 

                                                 
25  Australian Energy Regulator, State of the Energy Market 2009, December 2009, page 102.  
26  Ibid, page 93. 
27  ACCC Public Competition Assessment, AGL Energy Ltd and TRUenergy Pty Ltd – proposed swap of South 

Australian electricity generation assets, 20 April 2007.  
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4.22. The ACCC notes the consideration of Justice French in Australian Gas Light Company 
v Australian Gas Company v Australian Competition and Consumer Commission 
(No.3) [2003] FCA 1525 (Loy Yang) that: 

 
…derivative contracts ought to be regarded as an integral part of the pricing and payment 
arrangements between generators and retailers in relation to the underlying product, which is 
electrical energy, and which they deal with “as if” it had been sold from supplier to retailer. 

 
4.23. In the context of the current application, the ACCC does not consider that the co-

insurance product that is proposed by the Applicants is fundamentally different from 
the derivatives products that are utilised by generators in the NEM to manage risk. As 
noted by the Applicants, derivatives and co-insurance both serve the same objective of 
managing the risk associated with volatile spot price and are both settled by reference 
to the spot price. In this respect, co-insurance derives its value from the traded 
electricity in the form of the difference between the Generator’s declared availability 
and the target firm capacity provided for under the Compensation Deed. Additionally, 
the payments between the parties under co-insurance are referenced to the spot price in 
a manner similar to a derivative.  

 
4.24. That said, for the purposes of considering these applications for authorisation, the 

ACCC does not consider that it is necessary to reach a conclusion on whether there is a 
separate market for insurance products that mitigate against the risk of unfunded 
difference payments for generators in NSW.  

 
4.25. With respect to the geographic scope of the relevant markets, the ACCC notes that 

physical constraints at the interconnectors between the regions (e.g. between 
Queensland and NSW) can result in congestion that may lead to significant price 
separation across the regions. The congestion often restricts a high demand region’s 
ability to import electricity from a low demand region. As a consequence, prices in the 
high demand regions may spike or be set independently from the rest of the NEM. In 
2008 – 09 there was price separation 30 per cent of the time in the NEM.28 

 
4.26. The ACCC further notes that the interconnections between NSW and the Victorian and 

Queensland regions may experience congestion when import or export requirements 
exceed the respective interconnector’s design limits. The ACCC considers that this 
indicates that a NEM wide geographic approach to the wholesale market may not be 
appropriate in considering the impact of the proposed co-insurance arrangement.   

 
4.27. The ACCC accepts the Applicants’ submission that the retail market for the supply of 

electricity, being either inter regional or NSW wide is relevant to the consideration of 
these applications.  

 

                                                 
28  Australian Energy Regulator, State of the Energy Market 2009, December 2009, page 81. 
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ACCC conclusion on the relevant markets 
 
4.28. For the purpose of assessing these applications, the ACCC considers the relevant 

markets affected by the proposed conduct are: 
 

• the wholesale market for the supply of electricity in the NSW NEM region and the 
supply of products to mitigate against the risk of unfunded difference payments and 

• the retail market for the supply of electricity being either inter regional or NSW 
wide. 

 
The counterfactual 
 
4.29. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by conduct for 
which authorisation has been sought.29 

 
4.30. Under this test, the ACCC compares the public benefit and anti-competitive detriment 

generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

 
Applicants’ submission 
 
4.31. The Applicants consider that the co-insurance arrangement is a key element of the 

NSW Government’s Energy Reform Strategy as it underpins the proposed transaction 
where the Generators’ current trading rights will be disaggregated into five Gentrader 
bundles. Consequently, the Applicants are of the view that the appropriate 
counterfactual would be one where the Energy Reform Strategy is not implemented or, 
at the very least, not implemented as currently envisaged. 

 
4.32. The Applicants argue that without the co-insurance arrangement the disaggregation of 

the Generators’ trading rights into the five Gentrader bundles is likely to increase the 
risk of unfunded difference payments. The Applicants argue that this would decrease 
the value of the generation assets being offered as a part of the Energy Reform Strategy 
sale process. Further, the Applicants submit that the likely result is a lower level of firm 
contracts being available in the NEM with consequential adverse impacts on the 
wholesale and retail electricity markets.  

 
4.33. Additionally, the Applicants consider that without co-insurance there will be an 

increased risk to the State owned Generators of making availability damages payments 
under the Gentrader contracts. The Applicants further consider that this potential 
impact may result in a lower level of target availability under the Gentrader contracts, 
which may have implications for wholesale market outcomes and the ability of the 
Government to meet its target values for the Gentrader bundles. 

 

                                                 
29  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of 
Australia (No.2) (1987) ATPR 40-774 at 48,419. 
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4.34. The Applicants submit that there are limited alternatives to co-insurance available to 
the Gentraders to manage firmness risk. Firstly, they submit that there are restricted 
opportunities in the NSW region for Gentraders to combine their bundles with other 
generating assets as a means of self insuring. However, the Applicants do note that 
TRUenergy and Origin Energy, through the ownership of the Tallawarra and 
Uranquinty power stations, have the potential to manage firmness risk through a 
portfolio approach. However, the Applicants consider that this option will not be 
available to any new entrant Gentrader.  

 
4.35. The Applicants note that it will be a number of years before the generation sites that are 

being sold as part of the Energy Reform Strategy will be able to be utilised for 
electricity generation. Therefore the development of new generation capacity is 
unlikely to be able to provide Gentraders that have no existing plant with an effective 
self insurance mechanism in the medium term.  

 
4.36. The Applicants consider that there may be opportunities to combine Gentrader bundles 

with other assets in the broader NEM wide wholesale market. However, the Applicants 
note that there are periods of significant price separation between the NEM regions. 
The Applicants are of the view that risk management during these periods would be 
important to counter parties and that this suggests that a co-insurance arrangement 
occurs most naturally within a single region.  

 
4.37. The Applicants concede that there are likely to be opportunities for the successful 

Gentrader bidders to enter another form of insurance or co-insurance arrangement once 
the sale process has completed. Although the Applicants submit that reaching such an 
agreement between the Gentraders is likely to be difficult. In particular, different 
Gentraders will have different bargaining positions based on their access to other plant 
or knowledge of the risk mitigation techniques with new entrants consequently in a 
weaker position.  

 
4.38. The Applicants also argue that just because the Energy Reform Strategy could be 

theoretically implemented without the co-insurance arrangement does not make it the 
relevant counterfactual: 

 
The Energy Reform Strategy has been designed to achieve a number of objectives and the co-
insurance is a key element enabling the Government to meet those objectives. If there is no co-
insurance, then in order to achieve its objectives the Government would need to reconsider the 
Energy Reform Strategy, including disaggregation of the generation assets through the five 
Gentrader bundles.30 

 
Interested party submissions  
 
4.39. Several of the interested parties consider that the co-insurance arrangement is not 

necessary for the Energy Reform Strategy to proceed. Further, they are of the view that 
there exist a number of alternative risk mitigation techniques or products that will 
produce more efficient outcomes for the individual Gentraders.  

 

                                                 
30  Applicants’ additional submission, 5 February 2010, page 4.  
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4.40. Snowy Hydro disputes the Applicants’ submitted counterfactual and broadly considers 
that co-insurance is not necessary for the implementation of the Energy Reform 
Strategy. In particular, it is of the view that it is possible to offer the five Gentrader 
bundles without co-insurance: 

 
…a counterfactual of the reforms not proceeding is unlikely as the lack of a co-insurance 
arrangement in no way precludes the reforms proceeding.31  

 
4.41. Snowy Hydro notes that a number of generators of a similar size to the Gentrader 

bundles operate in the NEM without a co-insurance arrangement in place. In particular, 
the generators that were offered as part of the Victorian privatisation process were sold 
on a single station basis, generally with four units of generating capacity. Additionally, 
Snowy Hydro notes that at least two of the Gentrader bundles proposed in NSW have 
physical plant suitable to hedge against the risk of forced outages, namely Shoalhaven 
in the Eraring bundle and Colongra in the Delta Coastal bundle.  

 
4.42. TRUenergy also considers that the Energy Reform Strategy can be implemented 

without the co-insurance arrangement. TRUenergy notes that following the Victorian 
generator privatisation there existed for a short time a centralised co-insurance scheme. 
It further notes that following the withdrawal of the scheme, market participants were 
able to successfully manage firmness risk through a variety of methods.32  

 
4.43. TRUenergy broadly concludes that in the absence of an authorised co-insurance 

arrangement: 
 

…all Gentraders would resolve any firm capacity shortages by uncovering alternate and more 
efficient ways of increasing firm capacity available. These methods would be tailored to the risk 
profile of individual generators, unlike the co-insurance arrangement, which assumes that all 
generators have the same probability of outages and all Gentraders have the same appetite for 
risk.33  

 
4.44. Specifically, Snowy Hydro is of the view that both existing and new entrants to NSW 

will have access to equivalents to co-insurance such as existing plant, new plant or 
financially firm contracts with generation counter parties or in the general insurance 
market.  

 
4.45. Snowy Hydro also notes that there exist a number of alternatives to co-insurance 

including: 
 

• limiting contracting to a safe level (N – 1 approach where, for example, a generator 
with four turbines will offer three of the turbines as firm capacity with the last, 
usually largest, turbine used as physical hedge against outage events.)  

• charging a premium for contracts over the safe level 
• building low cost standby generation 
• obtaining insurance and  
• utilising fast start peaking generators.  

 

                                                 
31  Snowy Hydro Ltd submission on substantive applications, 8 January 2010, page 11.    
32  TRUenergy Pty Ltd submission on substantive applications, 13 January 2010, page 3. 
33  Ibid, pages 5-6. 
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4.46. TRUenergy also submits that experience in the NEM indicates that there are a number 
of options for Gentraders to manage firmness risk and that centralised co-insurance is 
not required.  

 
4.47. TRUenergy considers that the following are options for the Gentraders to manage the 

risk of unfunded difference payments: 
 

• Portfolio of generation assets: It is likely that most of the Gentrader bundles will be 
acquired by incumbent participants in the NEM. This would enable the acquirer to 
integrate the Gentrader assets as part of a portfolio and therefore being able to offer 
firm capacity in excess of the levels predicated by the ‘N-1’ model.  

• Insurance products: A wide range of products exist to counter the risk of unfunded 
difference payments. These products include plant outage insurance, price cap 
contracts and customised derivatives such as weather based derivatives that act as a 
proxy for high demand periods.  

• Trading strategies: Gentraders may achieve efficiencies within the market through 
trading strategies or contractual arrangements to better meet the needs of 
purchasers. 

  
4.48. Seed Advisory/Taylor Fry also consider that there exist the following alternatives to the 

proposed co-insurance arrangement: 
 

• for existing market participants that have generation portfolios there exists the 
option of self insurance  

• there may be more opportunities for self insurance as the NSW Government sells 
generation development sites. This process would enable new entrants to create 
portfolio benefits or existing participants to expand the self insurance option and 
the  

• use of market based swaptions.  
 
4.49. Finally, Seed Advisory/Taylor Fry notes that Loy Yang A power station has operated in 

the Victorian market on a standalone basis for in excess of ten years. In that case, Seed 
Advisory/Taylor Fry submit that the risk of unfunded difference payments is managed 
without the availability of a portfolio of generation assets. 

 
ACCC’s assessment of the counterfactual 
 
4.50. The ACCC accepts that there exist a number of options separate from the proposed co-

insurance arrangement available to the prospective Gentraders to manage their risk of 
unfunded difference payments. Further, the ACCC has been provided with no 
information to suggest that the experience of other generators in the NEM that operate 
without a co-insurance arrangement find these alternative methods of managing risk 
somehow lacking or are unable to fulfil their risk mitigation requirements.  

 
4.51. The ACCC notes that in addition to straight derivative products there exist a number of 

physical alternatives to managing firm risk. For example, a Gentrader may wish to 
reach an agreement with a peaking generator that in the event of an outage at one of the 
Gentrader’s assets the peaking generator would be able to provide financial 
compensation due to ability to utilise excess capacity. In addition, the ACCC further 
notes that two of the Gentrader bundles, Delta Coastal and Eraring, contain peaking 
generators that would be able to act as a natural hedge against firmness risk.  



 

DRAFT DETERMINATION                                                                       A91198-A91199 26

 
4.52. The disaggregation of the three generation portfolios into five Gentrader bundles will 

result in the some loss of portfolio benefits that assist generators manage risk. 
However, the size of the Gentrader bundles will be relatively large compared to other 
assets in the NEM. For example, the Bayswater power station, the only asset in the 
Bayswater Gentrader bundle, has a nominated capacity of 2640 MW making it one of 
the largest generation assets in the NEM. The ACCC notes that for generation assets 
such as Bayswater that have four turbines it is common for them to manage firmness 
risk by adopting the N-1 model.  

 
4.53. In addition, some of the potential bidders for the Gentrader bundles are likely to already 

have generation assets in NSW or in the NEM. Generation assets in NSW will assist 
any acquirer of a Gentrader bundle with managing firmness risk while assets in the 
NEM will convey a level of experience and understanding of how to manage such 
risks. Further, Gentraders are able to utilise trading strategies to manage risk. 

 
4.54. The ACCC also notes that in the disaggregation of State Electricity Corporation of 

Victoria in 1995 a State mandated co-insurance arrangement operated for 15 months. 
Following its conclusion, the industry developed its own solutions to manage firmness 
risk, including an ACCC authorised voluntary scheme. The ACCC has no information 
that the experience in Victoria following the conclusion of the co-insurance 
arrangement resulted in a lower level of firm contracts than were previously the case or 
that the respective generators had difficulty managing firmness risk.   

 
4.55. However, the ACCC also notes the Applicants submission that the NSW region of the 

NEM is forecast to reach supply-demand balance in around five years and that, 
accordingly there will not be the same level of spare capacity in the NSW region that 
can be used to manage risk as was available at the time of the disaggregation of 
Victoria’s generation assets. 

 
4.56. The ACCC accepts that initially a new entrant bidder for a Gentrader bundle may be 

placed at some small disadvantage compared to incumbent parties in managing 
firmness risk. However, the ACCC considers that the presence or lack of a co-insurance 
arrangement is unlikely to be a decisive factor in a new entrant’s bidding behaviour. In 
particular, many of the risk mitigation measures noted above would be available to a 
new entrant. In addition, a new entrant is likely to be experienced in managing firmness 
risk in other jurisdictions/overseas or will be in a position to quickly acquire such skills. 
This issue is discussed in greater detail in the ACCC’s consideration of the public 
benefits of the co-insurance arrangement. 

 
ACCC’s conclusion on the counterfactual 
 
4.57. The issue of the whether the Energy Reform Strategy could proceed in its current form 

absent the co-insurance arrangement is a central consideration to the most likely 
counterfactual.  
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4.58. The ACCC is not satisfied that without the co-insurance arrangement Gentraders would 
not be able to manage the risk of unfunded difference payments. As discussed, there 
exist a number of options available to the Gentraders to manage this risk that appear to 
be efficient and have been utilised by other parties in the NEM for a number of years.  

 
4.59. In particular, Gentraders could use physical plant included in the Gentrader bundle to 

hedge against plant outage. Further, as acknowledged by the Applicants, at least some 
potential bidders will have the option of managing risk through combining their 
Gentrader rights with other portfolio assets. 
 

4.60. Additionally, the Gentraders have the option of utilising financially based risk 
mitigation products such as arrangements with fast start peaking generators, traded 
derivatives or where available, insurance products. Further, risk mitigation measures 
could be built into contracts with electricity purchasers. In the long run, building more 
standby generation will be an option for some Gentraders.  

 
4.61. Given this, the ACCC is not satisfied that absent the co-insurance arrangement the 

NSW Government would not be able to implement the Energy Reform Strategy. 
Rather, the ACCC considers that the relevant counterfactual against which to assess the 
proposed arrangement is one where the proposed Energy Reform Strategy proceeded 
without the co-insurance arrangement. 

 
4.62. However, while the ACCC is satisfied that the proposed Energy Reform Strategy could 

proceed absent the co-insurance arrangement, the relevant question for the ACCC in 
considering the current applications is the balance of public benefits and detriments that 
the co-insurance arrangement will generate compared to the situation where the Energy 
Reform Strategy proceeded without co-insurance. This issue, as it relates to both 
potential new entrants and other acquires of the proposed Gentrader bundles, is 
considered below. 

 
Public benefit 
 
4.63. Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 

should be given its widest possible meaning.  In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.34 

 
4.64. Broadly, the Applicants consider that the proposed co-insurance arrangement will result 

in significant public benefits through improved market outcomes and benefits to the 
NSW Government and the NSW public. The ACCC considers that the Applicants’ 
claimed public benefits can be broadly categorised as follows: 

 
• encouraging new entry and thereby greater competition in the NSW generation 

sector 
• improved wholesale level outcomes  
• improved retail level outcomes and 

                                                 
34  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
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• value enhancement and cost savings for the NSW Government.  
 
4.65. The ACCC considers that a central consideration in assessing these public benefits is 

whether the co-insurance arrangement is better able to manage risk and will result in 
greater levels of firm capacity being available than would otherwise be the case 
 

4.66. The discussion directly below contrasts the proposed co-insurance arrangement with 
other means of managing firmness risk. The conclusions reached in this assessment are 
then applied in considering each of the public benefit arguments put forward by the 
Applicants. 

 
Co-insurance compared to other means of managing firmness risk 
 
ACCC view 

 
4.67. As noted by interested parties, and discussed in the ACCC’s consideration of the 

counterfactual against which it has assessed the proposed arrangement, there is a 
variety of options open to Gentraders to manage firmness risk.  

 
4.68. While the ACCC did not receive many submissions commenting on the co-insurance 

arrangement, of those that were received, none supported the proposed arrangement. 
The ACCC also notes that experience in other jurisdictions within the NEM suggests 
that market based risk mitigation measures are available that would allow Gentraders to 
appropriately manage the risk of unfunded difference payments. Although the 
availability of some of these measures is likely to be more limited in NSW in the 
coming years than has been the case in other regions in the past if, as forecast, the NSW 
region achieves a tighter supply-demand balance in the coming years. 

 
4.69. Further, there is some question as to whether the co-insurance arrangement will be 

called on, at least by some Gentraders, even if the arrangement is authorised and 
implemented. The ACCC notes that participation in the co-insurance arrangement is 
optional in the sense that, in the case of a plant outage resulting in a Gentrader’s 
available capacity being less than its firm capacity they have the option of calling on 
co-insurance. Doing so means that the Gentrader then has an obligation to supply co-
insurance in the future in the event that another Gentrader calls on it. 

 
4.70. As discussed above, at least two of the Gentrader bundles are likely to have physical 

plant of sufficient size to be able to hedge against unfunded difference payments 
without needing to call on co-insurance. Further, bidders for other bundles already have 
portfolio assets in NSW will also be able to use this plant as a hedge. Additionally, risk 
associated with unfunded difference payments could be further reduced by, in the case 
of some potential bidders, using other portfolio assets as a hedge or some of the other 
risk mitigation measures noted above.  
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4.71. In addition, the ACCC notes that, even if adopted, the co-insurance arrangement does 
not eliminate the need for Gentraders to seek out alternative products or strategies to 
mitigate the risk of unfunded difference payments. In particular, the co-insurance 
arrangement is not able to be called on for the first two trading intervals after a 
Gentrader calls on co-insurance. Accordingly, Gentraders will still need to adopt other 
measures to mitigate against the risk of unfunded difference payments during the first 
two trading intervals after a plant outage that reduces their available capacity to below 
firm capacity. 

 
4.72. The co-insurance arrangement does not apply when the level of co-insurance called on 

is greater than the non-firm capacity of other Gentraders party to the arrangement. 
Therefore, Gentraders will have to develop alternative insurance arrangements to 
manage the risk of this level of outages. Further, Gentraders may choose to take out 
insurance to ‘firm up’ their non firm capacity. 

 
4.73. Accordingly, the ACCC considers that, in many cases there are market mechanisms 

available to manage firmness risk that will be equally and potentially in some cases, 
more effective and efficient than the co-insurance arrangement. Given this, there is also 
some question as to how widely the co-insurance arrangement will be adopted. 
 

Encouraging new entry and greater competition 
 
Applicants’ submission 
 
4.74. The Applicants note that the Gentrader sales process under the Energy Reform Strategy 

has been designed to ensure at least one new generation entrant acquires one of the 
bundles. The NSW Government will consider a bidder to be a new entrant if it does not 
have bidding control over more than 520 MW of scheduled NEM generation capacity. 
The NSW Government considers that this threshold ensures that the bidding entities 
that hold a small or passive interest in NEM generation assets are not disqualified as 
new entrants. 

 
4.75. The Applicants consider that the co-insurance arrangement is important in encouraging 

new entrants as in its absence they will be in a worse position to self insure against the 
risk of unfunded difference payments than existing market participants. The Applicants 
are of the view that new entrants will be in a worse position due to the following 
reasons: 

 
• they will not have existing generation assets in the NEM or will only have limited 

interests in such assets and therefore will not be able to manage firmness risk across 
a larger portfolio of assets 

• they will be in a poor bargaining position, relative to incumbent generators, in any 
negotiation to develop a unilateral co-insurance arrangement following the 
completion of the transaction process and 

• they will be less informed than incumbent generators and therefore less able to 
assess the performance of particular Gentrader bundles.  

 
4.76. The Applicants argue that this new entry will promote competitive outcomes in both 

the generation and retail sectors to the benefit of end users of electricity.  
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Interested party submissions 
 
4.77. As noted in considering the counterfactual against which the ACCC has assessed the 

proposed arrangement, interested parties consider that there exist a number of options 
for purchasers of the Gentrader bundles to manage difference of unfunded payments 
risk. Broadly, interested parties are of the view that there is no reason why a new 
entrant will not have the knowledge and expertise or be able to acquire the knowledge 
to manage the firmness risk without necessitating co-insurance. 

 
4.78. Snowy Hydro dismisses the Applicants’ submission that there are no alternative risk 

mitigation techniques apart from co-insurance for new entrants. It considers that both 
existing participants and new entrants are likely to have access to the equivalent of the 
proposed co-insurance arrangement. This may be in the form of existing plant, new 
plant, the general insurance market or financially firm contracts with generation 
counterparties.  

 
4.79. TRUenergy also disputes the Applicants’ assumption that in the absence of the co-

insurance arrangement, a new entrant will be in a worse position to self-insure against 
the risk of unfunded difference payments than existing market participants. TRUenergy 
considers that any party that expresses an interest in acquiring a Gentrader bundle 
would have the necessary experience or expertise to manage this risk. TRUenergy 
further submits that it cannot be assumed that a new entrant would prefer the proposed 
co-insurance arrangement over individually managing risk.  

 
4.80. TRUenergy accepts that the new entrant condition in the Energy Reform Strategy has 

the potential to enhance market competition. However, TRUenergy considers that this 
objective must be balanced against the need to encourage the participation of 
Gentraders who have the capabilities to efficiently manage risks such as plant outages. 
TRUenergy submits: 

 
  To the extent that the co-insurance mechanism encourages a new entrant who would only be 

viable if supported by the co-insurance scheme, this would effectively involve more efficient 
Gentraders being forced to subsidise a less efficient new entrant, leading to a reduction in market 
efficiency.35  

 
4.81. Seed Advisory/Taylor Fry also notes that there exist alternatives to the co-insurance 

arrangement for new entrants.  
 
ACCC view 
 
4.82. The ACCC considers that the implementation of the Energy Reform Strategy and the 

sale of the five Gentrader bundles, including one to a new entrant, should result in 
significant competitive benefits to the NSW region. In particular, the disaggregation of 
three generation portfolios into five Gentrader bundles, with at least one new entrant, 
may produce greater competition on the price and conditions of contracts offered to 
NSW based retailers.  

 

                                                 
35  TRUenergy Pty Ltd submission on substantive applications, 13 January 2010, page 4. 
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4.83. However, as noted in the counterfactual section of this chapter, the ACCC does not 
consider that the co-insurance arrangement is necessary to the implementation of the 
Strategy and the disaggregation of the portfolios into the Gentrader bundles. In 
particular, there exist a number of options separate from co-insurance available to the 
Gentraders to manage firmness risk.  

 
4.84. With specific regard to new entrants, as defined by the Applicants (that is, a bidder for 

a Gentrader bundle that does not have bidding control over more than 520 MW of 
scheduled NEM generation capacity) the ACCC acknowledges that they are unlikely to 
have specific experience, or at least as much experience as an incumbent, in managing 
such risk within the NEM. However, any new entrant is likely to have considerable 
experience with similar issues in other jurisdictions and/or be able to avail themselves 
of expertise to quickly gain this knowledge. No potential new entrant would be likely to 
undertake such a significant investment without ensuring that such knowledge and 
expertise is available to it.  

 
4.85. More generally, acquirers of Gentrader bundles who do not already have generation 

assets in NSW, be they a potential new entrant to the NEM as defined by the 
Applicants, or otherwise, might however be in a poorer position to otherwise manage 
risk than the owner of some other Gentraders bundle in some circumstances.  

 
4.86. Each Gentrader would, absent co-insurance, have to negotiate alternative arrangements 

with their Generator and/or the market. However, a Gentrader with a larger portfolio of 
generating assets in NSW, and therefore greater outside options for managing risk, may 
be at an advantage in this regard compared to a Gentrader who did not have assets 
outside of the bundle. Similarly, the portfolio mix of the Gentrader bundles indicates 
that some can be more adequately used to self manage risk than others. Although there 
is nothing to suggest that those that are more readily able to be used to self manage risk 
would be more or less likely to be acquired by new entrants 
 

4.87. In this respect, the proposed co-insurance arrangement provides certainty around 
managing the risk of having to make unfunded difference payments in most, but not all, 
circumstances.36 Notwithstanding the other options available for managing such risk, 
this certainty is likely to be of some value and assistance in managing risk for those 
Gentrader bundles that are not large enough to effectively self insure or are not 
purchased by bidders with other portfolio assets in NSW which can be used as cover. 
This could potentially include, depending which Gentrader bundle they purchase, new 
entrants.  

 
4.88. However, given the other available options for managing risk, this certainty is likely to 

be of at best, limited value. Further, any benefit that did result would only be likely to 
be realised for a short transition period while those Gentrader bundles that are not large 
enough to effectively self insure or are not purchased by bidders with other portfolio 
assets in NSW developed other risk mitigation strategies. 

 
4.89. Accordingly, the ACCC considers that any benefit in this respect is likely to be 

marginal at best. 
 
                                                 
36 The co-insurance arrangements do not apply in the first two intervals after an outage or where the level co-
insurance called on is greater than the non-firm capacity of other Gentraders party to the arrangements. 
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Improved wholesale market outcomes 
 
Applicants’ submission 
 
4.90. In addition to the competition benefits provided by the new entrant Gentrader the 

Applicants consider that the wholesale electricity market will benefit from increased 
liquidity in firm contracts and more efficient generation investment.  

 
4.91. The Applicants argue that with the existing three generation portfolios being split into 

five Gentrader bundles, the risk of unfunded difference payments increases for each 
Gentrader. As noted in the counterfactual section, the Applicants consider that without 
co-insurance the result will be fewer firm contracts being available from the existing 
NSW generation assets.  

 
4.92. The Applicants argue that the co-insurance arrangement, by encouraging a higher level 

of contracting, will not only promote competitive market outcomes but will help avoid 
inefficient generation investment caused by a shortage of firm contracts. In effect the 
Applicants argue that without the higher level of firm contracting provided by co-
insurance there would be incentives for premature investment in generation capacity to 
meet the market’s contracting requirements. The Applicants further state that: 

 
The efficiency costs of investment occurring earlier than is socially optimal will ultimately be 
borne by consumers through higher average retail prices for electricity in the long term. A better 
outcome is to make more efficient use of existing capacity so that such unnecessary costs are 
avoided.37 
 

Interested party submissions 

4.93. As noted in the counterfactual section of this assessment, interested parties do not 
consider that co-insurance is necessary to achieve the competition benefits of the 
disaggregation under the Energy Reform Strategy. Snowy Hydro for example submits: 

 
…we would argue that since the market for co-insurance type products is competitive, it is likely 
that co-insurance needs can be satisfied by the market and at a lower price.38 

 
4.94. Snowy Hydro further submits that the co-insurance arrangement is an unnecessary 

imposition on a mature and well functioning competitive market. It considers that the 
applications for authorisation make no case that some market failure is evident that 
necessitates an anti competitive intervention in the form of the proposed arrangement.  

 
4.95. TRUenergy accepts that the co-insurance arrangement may firm up capacity compared 

to a situation where the Gentraders take raw exposure to the power plants. However as 
noted previously, TRUenergy also considers that there exist a number of market 
options available to manage firmness risk that will achieve a better result in firming up 
capacity than under co-insurance. Further, TRUenergy is of the view that the co-
insurance arrangement may reduce the amount of firm capacity available to the market 
by restricting it to the level specified in the co-insurance arrangement. This may occur 
where the Gentraders have other options available to them to offer firm capacity in 
excess of the level specified by the system Administrator.  

                                                 
37  Applicants’ supporting submission, 27 November 2009, page 36. 
38  Snowy Hydro Ltd submission on substantive applications, 8 January 2010, page 11. 
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4.96. TRUenergy further considers that co-insurance will not take account of the physical 

characteristics of the electricity network whereas independent risk management 
decisions would. TRUenergy’s view is that the proposed arrangement assumes a 
common risk appetite and policy across all Gentraders and this one size fits all 
approach would reduce the likelihood and incentive for innovative risk management 
options to develop. 

 
Applicants’ further submission 
 
4.97. The Applicants, in their additional submission, argue that the interested parties fail to 

appreciate the nature of generator availability were no co-insurance arrangement in 
place. The Applicants submit that without co-insurance the Gentraders would be 
exposed to a risk of outage for their entire capacity provided for under the Gentrader 
contracts. Further, Gentraders would not have contractual firmness as the Gentrader 
contracts do not provide them with firmness on the half hour. The Applicants consider 
that without co-insurance the Government would need to review the availability targets 
under the Gentrader contracts with the possibility of reducing them.  

 
4.98. The Applicants note that the co-insurance arrangement will take into account 

differences between the underlying generation assets to be held in the Gentrader 
bundles in setting the level of firm capacity applying to each Gentrader. The Applicants 
add that the co-insurance arrangement is not exclusive as it does not prevent the 
Gentraders from seeking additional risk management options above that offered under 
co-insurance. In particular, this may enable the Gentraders to sell contracts above the 
co-insurance firm capacity level.  

 
ACCC view 

4.99. As noted previously the ACCC considers that there exist a number of effective market 
based options separate from the co-insurance arrangement available to the Gentraders 
to manage firmness risk. Further, the Applicants have not established that the co-
insurance arrangement is a more efficient and less costly risk mitigation method than 
those offered in the market.  

4.100. The ACCC is of the view that the proposed co-insurance arrangement will increase the 
level of firm capacity available compared to a situation where the Gentraders were fully 
exposed to plant outages, that is, they had no risk management system or policies in 
place. However, the ACCC is not satisfied that co-insurance will, in general, increase 
the level of firm capacity available at the wholesale level above the level that would be 
available were the Gentraders to utilise one or a combination of the other risk 
mitigation techniques that exist.  

 
4.101. While the ACCC does not consider that the co-insurance arrangement is the most 

efficient means of managing firmness risk it recognises that it may provide some, 
limited, benefit in the short term. In particular, as the three generation portfolios are 
disaggregated into the five Gentrader bundles there may be some change in contract 
arrangements at the wholesale level as the new parties align the contracting of the 
generation assets to their individual preferences. This may be more pronounced with a 
new entrant acquiring one of the bundles and seeking to put in place appropriate risk 
mitigation techniques and becoming familiar with the generation assets.  
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4.102. The ACCC also notes the Applicants’ argument that absent co-insurance Gentraders 
would be exposed to a risk of outage for their entire capacity provided under the 
Gentrader contracts. However, as previously discussed, absent co-insurance Gentraders 
would employ other strategies to manage this risk. Further, the ACCC notes that it is 
questionable whether the co-insurance arrangement would eliminate a Gentrader’s risk 
exposure across its entire capacity in any event. In the event of such an extreme outage 
co-insurance that is able to be called on may not be sufficient to cover the Gentraders 
entire firm capacity. 

 
4.103. The ACCC notes TRUenergy’s argument that the co-insurance arrangement may 

reduce the level of firm capacity available if firm capacity is set under the co-insurance 
arrangement at a lower level than able to be achieved by the market. However, the co-
insurance arrangement does not preclude Gentraders from seeking additional insurance 
to provide a greater level of firm capacity than provided under the co-insurance 
arrangement. To the extent that a Gentrader does not consider firm capacity provided 
by co-insurance to be sufficient they would be expected to avail themselves of these 
other options.  

 
4.104. The ACCC also accepts the Applicants’ submission that the arrangement has been 

structured to take into account the different profiles of the various generation assets. 
Further, these differences will result in differing levels of firm capacity for the separate 
Gentrader bundles preventing the ‘one size fits all’ concern that some interested parties 
have.  

 
4.105. As noted, the ACCC does not consider that, in general, co-insurance will increase the 

level of firm capacity available at the wholesale level above the level that would be 
available were the Gentraders to utilise one or a combination of the other risk 
mitigation techniques that exist. Accordingly, the ACCC does not accept the 
Applicants’ argument that through providing more firm capacity, the co-insurance 
arrangement will optimise the use of current generation capacity and therefore 
potentially delay future investment in generation capacity. 

 
Improved retail level outcomes  
 
Applicants’ submission 
 
4.106. As noted, the Applicants consider that the co-insurance arrangement will allow for 

more firm capacity to be offered.  The Applicants argue that electricity retailers 
typically prefer firm contracts over non-firm contracts. Non-firm contracts can result in 
a retailer being exposed to higher spot prices in the event of high consumer demand and 
therefore increasing the possibility that energy purchase costs will exceed the revenue 
earned from customers.  
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4.107. Without co-insurance the Applicants are of the view that retailers would manage this 
risk through increasing the price they charge customers or alternatively investing in 
peaking generation capacity to provide a physical hedge against firmness risk. The 
Applicants argue that this is inefficient investment in additional capacity that will 
ultimately be borne by customers through higher prices.  Alternatively, the Applicants 
argue that retailers may choose to directly charge higher prices to manage this risk. The 
Applicants contend that co-insurance on the other hand will more efficiently utilise 
existing capacity by reducing firmness risk and encourage a greater level of firm 
contracting.  

 
4.108. The Applicants further consider that the disaggregation of ownership at the generation 

level will potentially result in lower spot and contract prices. The Applicants state that 
the co-insurance arrangement is designed to minimise the impact of this disaggregation 
and in particular reduce the risk of unfunded difference payments that Gentraders 
would otherwise face. The Applicants argue that this will enable the benefit of the 
increased competition from the disaggregation to flow to the retail level and 
consequently customers without the associated firmness risk.  

 
4.109. The Applicants further submit that, to the extent that retail entry is facilitated through 

ownership of generation assets, the offering of the five Gentrader bundles increases the 
threat of future entry at the retail level potentially resulting in a more dynamic and 
competitive retail market.  

 
Interested party submissions 
 
4.110. As noted previously, interested parties broadly consider that the risk of unfunded 

difference payments can be managed in a more efficient and less costly manner through 
market mechanisms than that provided by the co-insurance arrangement. Consequently, 
the benefits stemming from the Energy Reform Strategy to the retail level, such as 
greater competition, can be achieved without the co-insurance 

 
ACCC view 
 
4.111. The ACCC accepts that in addition to the sale of the NSW Government’s electricity 

retailers, the offering of the five Gentrader bundles under the Energy Reform Strategy 
will result in competitive benefits at the retail level. With a larger and more diverse 
number of parties offering contracts the result should be a greater level of competitive 
options for retailers.  In particular, five separate and distinct organisations with 
differing portfolio mixes and different risk and return profiles will in theory offer a 
more diverse range of contract options to retailers than three NSW Government owned 
generation entities.  

 
4.112. The ACCC also accepts the Applicants’ submission that the sale of the Gentrader 

bundles will increase the threat of future retail level entry. As noted in the Background 
chapter of this draft determination a recent trend is for companies in the electricity 
industry to attempt to vertically integrate as a means to increase the internal capacity to 
offset risk.  
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4.113. However, the ACCC is of the view that the competitive benefits that will occur at the 
retail level as a result of the Strategy are not directly attributable to the co-insurance 
arrangement. As noted previously, there exist a number of market based risk mitigation 
techniques that may provide the same level of protection to the Gentraders than the co-
insurance arrangement. As noted previously, the ACCC considers that the Energy 
Reform Strategy could proceed and the benefits of the reforms be realised, absent the 
co-insurance arrangement. 
  

4.114. More generally, with regard to the benefits at the retail level that may result from a 
greater availability of firm contracts, as discussed at paragraphs 4.99 to 4.105, the 
ACCC does not consider that beyond providing for marginally more firm capacity for a 
short period the co-insurance arrangement will allow the Gentrader bundles to offer a 
higher level of firm capacity than would otherwise be the case. 

 
Value enhancement for the NSW Government 
 
Applicants’ submission 
 
4.115. The Applicants argue that the proposed co-insurance arrangement will result in a 

number of benefits to the NSW Government. The Applicants consider that these 
benefits can be considered as public benefits for the purpose of the authorisation test.  

 
4.116. The Applicants consider that the co-insurance arrangement will assist the NSW 

Government to achieve their target values for the Gentrader bundles under the Energy 
Reform Strategy. Broadly, the Applicants are of the view that the Gentrader bundles 
will be valued more highly by potential bidders with the co-insurance arrangement than 
without it. In particular, the Applicants argue that the co-insurance arrangement will be 
considered an important feature of the bundles by new entrant bidders. As noted 
previously, the Applicants submit that new entrants have fewer options to manage the 
risk of unfunded difference payments and are likely to be less familiar with the NSW 
generation assets than incumbent participants. The Applicants’ conclusion is that 
encouraging new entrant bidders will create a more competitive outcome in the 
Gentrader sales process that should result in the NSW Government being able to 
capture greater value for the assets.  

 
Interested party submissions 
 
4.117. TRUenergy does not consider that optimisation of the sale value of the Gentrader 

bundles constitutes a public benefit for the purposes of the ACCC’s assessment under 
section 88(1A) of the Act: 

 
Public benefit should consider the longer term implications of co-insurance, not simply the short 
term gains derived from the sales value of assets.39 

 
4.118. While TRUenergy accepts that the Gentrader market returns will be determined by 

competition it argues that Gentraders who have paid more for their contracts are more 
likely to face an incentive to increase pool revenues. TRUenergy’s conclusion is that 
increased values for the Gentrader bundles obtained through the sales process will 
ultimately be recouped from the market.  

                                                 
39  TRUenergy Pty Ltd submission on substantive applications, 13 January 2010, page 6. 
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4.119. TRUenergy goes on to argue that it is possible that the co-insurance arrangement may 

increase the value of the bundles that are expected to have more frequent outages but 
that the arrangement may also reduce the value of the more reliable bundles that may 
be expected to provide co-insurance. TRUenergy further argues that issues such as 
potential conflicts with Generators over maintenance schedules due to the different 
incentive structures under co-insurance will result in greater uncertainty in the potential 
bidders’ valuation of the Gentrader bundles.  

 
4.120. Snowy Hydro submits that the cost and complexity of the proposed co-insurance 

arrangement is such that they may lead to a reduction of the value of the Gentrader 
bundles: 

 
 …bidders in a transaction will tend to undervalue arrangements such as co-insurance with which 

they are not familiar, have no commercial precedent and complicate an already complex 
Gentrader contract.40 

 
4.121. Snowy Hydro notes that the Eraring and Delta Coastal bundles hold physical plant that 

are capable of acting as a hedge against forced outages. Snowy Hydro argues that 
potential bidders of these bundles will not pay any premium for this risk mitigation 
aspect of holding this plant as they will be forced to participate in the co-insurance 
arrangement.  

 
4.122. Snowy Hydro concludes by noting that even if co-insurance does increase the sale price 

for the NSW Government it is not a public benefit but a wealth transfer as there is no 
demonstrated increase in overall market efficiency.  

 
Applicants’ further submission  
 
4.123. The Applicants argue that for the purposes of assessing the applications for 

authorisation the benefits attributed to the NSW Government are public benefits under 
the authorisation test.  

 
4.124. The Applicants dispute the interested party submissions that question the impact of co-

insurance on the value of the Gentrader bundles. The Applicants reiterate their view 
that co-insurance increases the value of the Gentrader bundles by reducing the risk of 
Gentrader being exposed to unfunded difference payments thereby enabling Gentraders 
to offer more firm contracts. As a consequence, the NSW Government expects that the 
co-insurance arrangement will increase the sales value of the assets by attracting a 
broader field of bidders, particularly new entrants.  

 
ACCC view 
 
4.125. As noted, the Tribunal has stated that the concept of public benefit should be given its 

widest possible meaning and, in particular, includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.41 

                                                 
40  Snowy Hydro Ltd submission on substantive applications, 8 January 2010, pages 11 - 12. 
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4.126. The Tribunal has also stated that: 
 

Particular emphasis is placed on positive…consequences for the achievement of the goal of 
maximising economic efficiency (including dynamic efficiency leading to economic progress).42 
 

4.127. In this respect, a central consideration for the ACCC in considering the public benefits 
of the proposed co-insurance arrangement is whether the arrangement is an effective 
and efficient means of managing risk. To the extent that the co-insurance arrangement 
is an effective and efficient means of managing risk, one would expect this to be 
reflected in the value of the Gentrader bundles. That is, parties will be willing to pay 
more for each of the bundles if there is an inbuilt mechanism to effectively and 
efficiently manage this risk. However, to claim both the efficiency benefits of the co-
insurance arrangement and the consequential increase in value of the Gentrader bundles 
as public benefits would necessarily involve double counting.  

 
4.128. In any event, as discussed above, the ACCC does not consider that the co-insurance 

arrangement is in fact a more effective and efficient way of managing risk compared to 
other available alternatives.  

 
4.129. More generally, as discussed, there are a variety of other means, absent the co-

insurance arrangement by which Gentraders can seek to manage the risk of unfunded 
difference payments.  

 
4.130. In effect, by inclusion of the co-insurance arrangement in Gentrader contracts a 

firmness risk mitigation product has been bundled with the sale of the contracts. 
Bidders will value this additional product offered with the Gentrader bundles based on 
their individual circumstances and preferences. As discussed, the co-insurance 
arrangement is likely to be of some very limited benefit to those Gentrader bundles that 
are not large enough to effectively self-insure or are not purchased by bidders with 
other portfolio assets in NSW, in the short term. Accordingly, some bidders may place 
some limited additional value on the Gentrader bundles as a result of the co-insurance 
arrangement. 

 
4.131. However, some bidders may not need, or even want, to participate in the co-insurance 

arrangement. In particular, the physical characteristics of some of the Gentrader 
bundles mean that they can be used to act as a natural hedge. Further, some bidders will 
have other generation assets that are also capable of performing this function. Such 
bidders are likely to place little if any additional value on the Gentrader contracts 
because of co-insurance arrangement.  

 
4.132. Indeed, given that Gentraders can be required to supply co-insurance even when they 

have no need to call on it themselves, the co-insurance arrangement may reduce the 
value of the Gentrader bundles for some potential bidders.43  

                                                                                                                                                            
41  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
42    Re VFFF Chicken Meat Growers’ Boycott Authorisation (2006), AcompT 9 at para. 75 
43 The co-insurance arrangements operate under a surplus/deficit allocation system whereby the Gentrader who has 
called on co-insurance the most is the first to supply co-insurance to another Gentrader. However, during the initial 
period after the arrangements commence, where no Gentrader has a sufficient ‘deficit’ to be the first called on, 
Gentraders that have not called on co-insurance may be required to supply it. Similarly, where co-insurance is 
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Public detriment 
 
4.133. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.44 

 
4.134. The exchange of certain information among competitors, particularly in relation to 

prices, fees and costs, may facilitate collusion or otherwise reduce competition, 
resulting in increased prices or reduced quality and availability of goods or services.  
Outcomes of this nature are associated with significant public detriment. 

 
4.135. Additionally, agreements between competitors which impose restrictions on their 

decisions as to what they deal in, or with whom they deal, can result in allocative 
inefficiencies.  Such agreements distort market signals and can suppress competitive 
dynamics that would exist in a competitive market. 

 
4.136. Such agreements also have the potential to increase barriers to market entry or 

expansion, which reduces the competitive restraint applying to market participants.  
Both can lead to increased prices and reduced choice for consumers and significant 
inefficiencies. 

 
4.137. In this case, the Applicants argue that there are negligible anti-competitive detriments 

associated with the co-insurance arrangement and in fact it will lead to increased levels 
of contract liquidity and more competitive outcomes than otherwise would be the case. 
Interested parties on the other hand consider that the co-insurance arrangement will 
result in anti-competitive detriment and will not promote efficiency.  

 
4.138. The potential pubic detriments generated by the co-insurance arrangement identified by 

the Applicants and interested parties are discussed below. 
 
Supply of risk management products and investment signals 
 
Applicants’ submission 
 
4.139. The Applicants note that some parties may argue that the co-insurance arrangement 

will distort investment signals with the effect of delaying new generation capacity. The 
Applicants consider that the arrangement through encouraging a higher level of 
contracting will help to avoid premature generation investment that could be caused by 
a shortage of firm contracts. They go on to argue that the cost of this inefficient 
investment will ultimately be borne by customers through higher electricity prices.  
 

                                                                                                                                                            

called on and Gentraders with a deficit are not able to supply all the co-insurance that is called on, Gentraders that 
are not in deficit will be obliged to supply co-insurance.  
44  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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Interested party submissions 
 

4.140. Snowy Hydro argues that the co-insurance arrangement will lessen competition for the 
supply of products used to mitigate against the risk of unfunded difference payments.  

 
4.141. Snowy Hydro also argues that incentives to maintain or increase the existing level of 

power station reliability will be muted. Snowy Hydro provides the example of an old 
and relatively unreliable generator and a newer more reliable one. Snowy Hydro 
contends that it is likely that the net flow under co-insurance would be from the newer 
generator to the older generator which reduces the incentive for the Gentrader with the 
newer generation assets to maintain their reliability as some of the benefits will be 
captured by the Gentrader with the less reliable generation assets. Snowy Hydro 
considers that this is a form of moral hazard as co-insurance is likely to lead to power 
station reliability deteriorating to the lowest common denominator.  
 

4.142. TRUenergy submits that the co-insurance arrangement may have a broader detrimental 
impact on the NEM. In particular, it may reduce the liquidity of contracts in the NEM 
as the Gentraders alter their contracting behaviour from what would be the case were 
no co-insurance arrangement in place. TRUenergy argues that any reduction in 
efficiency as a result of the co-insurance arrangement may lead to higher wholesale 
electricity prices within the NEM.  

 
Applicants’ further submission 
 
4.143. The Applicants disagree with Snowy Hydro’s contention that the benefits of reliability 

from newer power stations will be captured by less reliable stations. The Applicants 
state that in setting the firm capacity under the co-insurance arrangement, the reliability 
of the respective stations will be taken into account.  

 
4.144. With respect to the impact of the arrangement on other providers of services that could 

be used to manage risk, the Applicants note that the arrangement does not limit the 
Gentraders from entering into other risk management arrangements with alternative 
market participants. For example, a Gentrader could enter into a risk management 
arrangement with a fast start peaking generator if they wished to sell contracts above 
the level provided by co-insurance.  

 
ACCC view 
 
4.145. By seeking to reduce the need for Gentraders to individually source risk mitigation 

products directly, or otherwise employ strategies to manage risk, the proposed co-
insurance arrangement, in effect, forecloses some opportunities for other providers of 
these services. In particular, fast start peaking plants that are able to offer a financial 
hedge against firmness risk through products such as callable caps and swaptions are 
likely to have a reduced pool of potential customers as the Gentraders utilise the 
proposed co-insurance arrangement. As well as foreclosing access to some potential 
customers in some cases this has the potential to impact the liquidity of supply of these 
services for other customers. 
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4.146. However, the effect of the co-insurance arrangement on other providers of risk 
mitigation options, and on the liquidity of markets for these options for other 
customers, is limited by a number of factors. In particular, the physical characteristics 
of some Gentrader bundles means that they may not, even absent the co-insurance 
arrangement, need to source risk mitigation products from the market, at least to cover 
the level of capacity covered by the co-insurance arrangement. 

 
4.147. Gentraders will still need to adopt other strategies to manage risk associated with 

outages in the first two trading intervals after an outage, when the co-insurance 
arrangement does not apply. Similarly, Gentraders will need to adopt other means of 
managing risk to cover instances where the level of co-insurance called on is greater 
than the non-firm capacity of other Gentraders party to the arrangement. 

 
4.148. Further, as noted by the Applicants, Gentraders may enter into other risk management 

arrangements where they sell contracts above the level provided by co-insurance. 
 
4.149. In addition, as discussed above, absent the co-insurance arrangement some of the 

Gentrader bundles, whether considered as a stand alone portfolio or, depending on the 
buyer, combined with other portfolio assets, are likely to be of sufficient size so as to 
be able to hedge against unfunded difference payments, at least to the same level as 
provided for under the co-insurance arrangement, without needing to call on other risk 
management options. Accordingly, these Gentraders would be unlikely to source risk 
management products from other suppliers for this level of firm capacity, even absent 
the co-insurance arrangement. 

 
4.150. With respect to the Applicants’ argument that the co-insurance arrangement will, 

through encouraging a higher level of contracting, help to avoid premature generation 
investment that could be caused by a shortage of firm contracts, as discussed previously 
the ACCC does not consider that the co-insurance arrangement will result in higher 
levels of firm capacity being made available than would otherwise be the case. 

 
4.151. Nor does the ACCC consider that is has been established that absent co-insurance, the 

alternative mechanisms for managing risk would not provide appropriate signals about 
the need for additional investment in generating capacity.  

 
4.152. With respect to Snowy Hydro’s argument that incentives to maintain or increase the 

existing level of power station reliability will be muted, as noted by the Applicants, in 
setting the firm capacity under the co-insurance arrangement, the reliability of the 
respective stations will be taken into account. Consequently, the ACCC is satisfied that 
the co-insurance arrangement would not result in any increased reliability from modern 
or better maintained generation assets being captured by less reliable assets.  
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Impact on participating Gentraders, other generators and potential new entrants 
 
Applicants’ submission 

 
4.153. The Applicants note that it could be argued that the co-insurance arrangement will 

provide incumbent Gentraders with an advantage over any new entrant considering 
investing in NSW generation capacity. However, the Applicants state that it will not 
only be new entrant investment that will not have access to co-insurance but also new 
investment by the Gentraders that are parties to the arrangement. The Applicants are of 
the view that this reflects that the co-insurance arrangement will not discriminate 
between different potential investors in new generation capacity.  

 
Interested party submissions 

 
4.154. Snowy Hydro argues that the arrangement will give the participants an advantage not 

available to other market participants: 
 

 Effectively the participants will be party to a revenue sharing arrangement in regard to the co- 
insurance product and will not compete, despite the power stations having different costs and different 
levels of reliability and thus both different needs for the co-insurance product and different abilities to 
supply such a product.45    

 
Applicants’ further submission 

 
4.155. The Applicants further contend that the co-insurance arrangement would be less 

effective were they to include fast start peaking generators such as Snowy Hydro as the 
co-insurance strike price would need to be higher enough to cover the marginal cost of 
those generators.  

 
ACCC view 
 
4.156. The ACCC notes the co-insurance arrangement will not apply to any new investment, 

regardless of source. Accordingly, the Applicants argue, the co-insurance arrangement 
does not discriminate between different potential investors in new generation capacity. 

 
4.157. However, while it may be the case that the co-insurance arrangement does not 

discriminate between different potential investors in new generation capacity, it is the 
case that the co-insurance arrangement provides incumbent Gentraders with a means of 
managing risk that would not be available to any potential new generation capacity. 

 
4.158. That is to say that while the arrangement does not discriminate between different 

potential new investment, it does to the extent that the arrangement is a more effective 
means of mitigating risk than other available options, potentially place incumbent 
Gentraders at a competitive advantage over all potential new investment. Similarly, the 
arrangement could provide Gentraders with a competitive advantage over other 
incumbent generation assets. 

 

                                                 
45  Snowy Hydro Ltd submission on substantive applications, 8 January 2010, pages 11 - 12. 
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4.159. However, the ACCC considers that the extent of this competitive advantage is limited 
by the fact that, in many cases, the co-insurance arrangement does not provide a more 
effective means of managing risk than would otherwise be available to Gentraders 
absent the arrangement.  

 
4.160. With respect to participating Gentraders themselves, calling on co-insurance is optional 

such that, all else being equal, it would be expected that a Gentrader would only use the 
co-insurance arrangement if they considered them a more effective means of managing 
risk than other available options. As discussed previously, the ACCC considers that, in 
at least some cases, Gentraders may not need, or even want, to use the co-insurance 
arrangement, particularly where the physical characteristic of their portfolio can be 
used as a natural hedge. 

 
4.161. However, the arrangement is not entirely voluntary for Gentraders. The co-insurance 

arrangement operates under a surplus/deficit allocation system whereby the Gentrader 
who has called on co-insurance the most is the first to supply co-insurance to another 
Gentrader. In particular, during the initial period after the arrangement commences, 
where no Gentrader has a sufficient ‘deficit’ to be the first called on, Gentraders that 
have not called on co-insurance will be required to supply it. Similarly, where co-
insurance is called on and Gentraders with a deficit are not able to supply all the co-
insurance that is called on, Gentraders that are not in deficit may be obliged to supply 
co-insurance.  

 
4.162. Therefore, in some circumstance Gentraders can, and likely will, be called on to supply 

co-insurance notwithstanding that they may have no need to call on co-insurance in 
return. To the extent that this does occur, Gentraders with a portfolio of assets capable 
of acting as a natural hedge, or who chose to engage in other strategies to mitigate risk, 
will be forced to forgo a proportion of their non-firm pool operating profit to 
compensate Gentraders who do not. 

 
4.163. In this respect the ACCC notes that the arrangement cannot be dissolved without a 

super majority vote. The Applicants additional submission on 19 March 2010 indicated 
that the terms of the super majority were still in development, with each Gentraders 
vote likely to have regard to the capacity and/or expected availability of each 
Gentrader.  

 
4.164. The Applicants state that the super-majority vote would attempt to balance preventing a 

block of larger incumbent Gentraders denying a new entrant the benefits of the co-
insurance arrangement with not wishing to provide a single Gentrader the ability to 
deny the rest of the Gentraders the opportunity of terminating the arrangement. 
However, the Applicants provided no information about how such a balance would be 
struck.  

 
4.165. In this is respect, it will necessarily be the case that either a single Gentrader will be 

able to prevent the arrangements being terminated against the wishes of the other four 
Gentraders, or four Gentraders will be able to terminate the arrangements through a 
voting block. 
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4.166. Without further information on how the super majority will operate or be defined the 
ACCC is concerned that it may force a majority of Gentraders to participate in the co-
insurance arrangement, at least to the extent of having to supply co-insurance when 
called on, despite them having no wish or need to participate in the arrangements.  

  
Information exchange and Gentrader bidding strategies 
 
Applicants’ submission 

 
4.167. The Applicants note that the co-insurance arrangement has been designed such that it 

requires no communication of cost information between participants. Additionally, the 
co-insurance arrangement places no obligation on the participants to bid in a particular 
manner. Finally, all of the information that is required to operate the arrangement is 
required to flow through the NSW Government appointed Administrator. The 
Applicants consider that these features will ensure that the arrangement does not 
facilitate coordinated behaviour.  

 
Interested party submissions  
 
4.168. Snowy Hydro argues that the arrangement will create incentives for co-ordinated 

bidding behaviour and promote anti-competitive and inefficient outcomes in the spot 
market. Snowy Hydro contends that Gentraders will be incentivised to bid their 
generation at the short run marginal cost to avoid themselves being liable for unfunded 
difference payments stemming from the co-insurance.  

 
4.169. TRUenergy also disputes the Applicants’ argument that the co-insurance arrangement 

will result in negligible anti-competitive detriments. TRUenergy submits that co-
insurance will result in Gentraders withholding non-firm capacity in expectation that 
they may be called on to supply co-insurance.  

 
4.170. TRUenergy notes that without the co-insurance scheme Gentraders would be 

incentivised to forward sell non-firm capacity. Further, each Gentrader would compete 
in the contract market to maximise revenue when there is no certainty about how other 
generators will behave in the spot market. However, TRUenergy argues that under co-
insurance the Gentraders have an incentive to maximise pool revenues when market 
conditions call for dispatch greater than firm contracted levels and therefore may lead 
to higher pool prices during these periods.  

 
4.171. TRUenergy also considers that a Gentrader experiencing an outage who expects prices 

to be higher later in the day may call for co-insurance immediately.  
 
Applicants’ further submission 
 
4.172. The Applicants reiterate their initial submission that the co-insurance arrangement has 

been designed to limit information flows between parties to the arrangement, which the 
Applicants argue should prevent co-ordinated bidding behaviour between the parties. 

 



 

DRAFT DETERMINATION                                                                       A91198-A91199 45

4.173. The Applicants also argue that the Gentrader contracts are designed so that Gentraders 
will face variable payments that reflect the variable costs of operating their respective 
power stations. Consequently, the Gentraders arrangements will not result in the 
Gentraders having a uniform short run marginal cost for their respective generation 
assets.  

 
ACCC view 
 
4.174. The ACCC considers that the co-insurance arrangement has the necessary features to 

prevent co-ordinated bidding behaviour between the Gentrader participants. In 
particular, information flows are managed through a NSW Government appointed 
Administrator and no commercially sensitive should be able to be shared between the 
Gentraders. 

 
4.175. However, the ACCC does consider that the co-insurance arrangement has the potential 

to impact on Gentraders bidding behaviour. 
 
4.176. In short, when co-insurance is called on the Gentrader supplying co-insurance forgoes 

non-firm operating profit to compensate the Gentrader calling on co-insurance for the 
firm capacity operating profit that Gentrader would have earned absent the outage. 

 
4.177. The non-pool operating profit the Gentrader called on is required to pay is calculated 

by reference to the Gentraders available non-firm capacity and the pool price. 
Accordingly, if the Gentrader has forward sold non-firm capacity at a price below the 
pool price at the time co-insurance is called on the Gentrader could be liable to fund the 
difference between the price they are receiving for their available non-firm capacity 
and the pool price. 

 
4.178. Such potential exposure is likely to impact on Gentrader behaviour in contracting their 

non-firm capacity with the likely result that more non-firm capacity could be held back 
and bid into the spot market rather than made available through forward contracts.  

 
Generator incentives to maintain reliability 
 
Applicants’ submission 
 
4.179. The Applicants consider that the co-insurance arrangement will assist the NSW 

Government to reduce its exposure to plant outages and market risk. In particular, 
reduced penalty payments are likely to be incurred by the State owned Generators as 
the co-insurance arrangement is designed to lower the likelihood that the availability 
obligations under the Gentrader contracts will be breached. The Applicants argue that 
this will be a direct saving to the Generators that will ultimately benefit the public of 
NSW. 

 
Interested party submissions 
 
4.180. TRUenergy submits that a Gentrader with low expectations of the technical or 

economic life of one of their generating assets may be far more willing to make co-
insurance claims. TRUenergy argues that these signalling effects will result in a 
reduction in competitive behaviour and an increase in opportunistic bidding. 
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ACCC view 
 
4.181. The co-insurance arrangement appears to incentivise both the Gentraders and 

Generators to maintain or increase the reliability of the respective generation assets. 
Specifically, Generators attached to Gentraders calling on co-insurance due to an 
outage are required to make payments to the Gentrader to meet their shortfall in firm 
capacity. 

 
4.182. However, the ACCC considers that without co-insurance the Gentraders and 

Generators would likely have as much, if not more, incentive to maintain or increase 
the reliability of the generation assets.  

 
4.183. In particular, the ACCC notes that without co-insurance, Generators may be more 

exposed to the payment of liquidated damages under the availability regime in the 
Gentrader contracts. This is likely to provide a strong incentive for the Generators to 
increase reliability in order to meet the respective availability targets for the generation 
assets. 

 
4.184. Exposure to such risk is likely to produce positive outcomes, in terms of providing 

incentives for Generators to maintain or increase reliability. As such, the ACCC 
considers that, while the co-insurance arrangement provides incentives for Generators 
to maintain reliability, to the extent that the risk to Generators in the case of an outage 
is reduced compared to the situation if the co-insurance arrangement was not in place, 
this has the potential to have a negative impact on Generator reliability.  

 
4.185. However, the ACCC does not consider that, as submitted by TRUenergy, the co-

insurance arrangement will result in Gentraders with low expectations of technical or 
economic life on one of their generating assets being more willing to make co-
insurance claims. 

 
4.186. Each of the Generator assets included in the Gentrader bundles is estimated to have a 

remaining useful life of longer than the intended duration of the co-insurance 
arrangement. Further, each time a Gentrader calls on co-insurance they are obliged to 
supply co-insurance of equivalent value in return if called to do so. Accordingly, 
Gentraders who have Generators with low estimates of technical or economic life will 
be equally exposed to a future obligation to supply co-insurance if they call on co-
insurance themselves. 
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Balance of public benefit and detriment  
 
4.187. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the proposed co-insurance arrangement is likely to result in a public 
benefit, and that public benefit will outweigh any likely public detriment. 

 
4.188. In the context of applying the net public benefit test in section 90(8)46 of the Act, the 

Tribunal commented that: 
 

… something more than a negligible benefit is required before the power to grant authorisation can 
be exercised.47 

 
4.189. The ACCC considers that the Gentrader model can be implemented without the 

proposed co-insurance arrangement. Specifically, the ACCC considers that, absent co-
insurance, there would be other options available to Gentraders to manage the risk of 
unfunded difference payments.  

 
4.190. The ACCC considers that including the co-insurance arrangement in the Gentrader 

model will result in at best, some marginal public benefit. Based on the information 
available to the ACCC, the ACCC is not satisfied that this benefit will be more than 
negligible. 

 
4.191. The co-insurance arrangement provides certainty around managing the risk of having to 

make unfunded difference payments in most, but not all, circumstances. However, the 
ACCC considers that, given the range of other options available to manage risk, this 
certainty is only likely to be of very limited, if any, value.   

 
4.192. Further, the ACCC does not consider that the co-insurance arrangement is a more 

efficient means of managing firmness risk than other available options. The 
disaggregation of the three generation portfolios into five Gentrader bundles may result 
in some change in contract arrangements at the wholesale level as the new parties align 
the contracting of the generation assets to their individual preferences. This may be 
more pronounced for parties that do not currently have generation assets in NSW 
acquiring, at least, one of the bundles, as proposed under the Energy Reform Strategy, 
and it seeks to put in place appropriate risk mitigation techniques and became familiar 
with the generation assets. As a consequence, for a short period after these reforms 
occur, it is possible that the co-insurance arrangement may provide some marginal 
benefit through offering an alternative means of managing risk which has a high degree 
of certainty attached to it, or at least provides fallback in addition to other means of 
managing risk. However, based on the information before it, the ACCC is not satisfied 
that any such benefit would be more than at best a short term, negligible, benefit.  

 
4.193. More generally, given the other available options, the ACCC does not consider that the 

co-insurance arrangement is a more effective or efficient means of managing firmness 
risk. The ACCC considers that such risk can be adequately managed using the range of 
other available options. 

                                                 
46  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
47  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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4.194. In particular, Gentraders could use physical plant included in the Gentrader bundle to 
hedge against plant outage. Further, as acknowledged by the Applicants, at least some 
potential bidders will have the option of managing risk through combining their 
Gentrader rights with other portfolio assets. 
 

4.195. Additionally, the Gentraders have the option of utilising financially based risk 
mitigation products such as arrangements with fast start peaking generators, traded 
derivatives or where available, insurance products. Further, risk mitigation measures 
could be built into contracts with electricity purchasers. In the long run, building more 
standby generation will be an option of some Gentraders.  

 
4.196. Accordingly, the ACCC considers that the public benefits generated by the proposed 

co-insurance arrangement are marginal. 
 
4.197. The ACCC considers that, while limited, the co-insurance arrangement will generate 

some public detriment.  
 
4.198. In some circumstance Gentraders can, and likely will, be called on to supply co-

insurance notwithstanding that they may have no need to call on co-insurance in return. 
To the extent that this does occur, Gentraders with a portfolio of assets capable of 
acting as a natural hedge, or who chose to engage in other strategies to mitigate risk, 
will be forced to forgo a proportion of their non-firm pool operating profit to 
compensate Gentraders who do not. 

 
4.199. The risk of being called on to supply co-insurance, whether as a result of previously 

having called on co-insurance or otherwise, is also likely to impact on Gentraders 
behaviour in contracting their non-firm capacity. While the level of physical dispatch 
for Gentraders will be the same, Gentraders are more likely to bid non-firm capacity 
into the spot market, rather than enter into financial contracts over this capacity. 

 
4.200. In addition, while the co-insurance arrangement includes incentives to maintain 

reliability of generation assets, these incentives are not as strong as those that would be 
established if Generators and Gentraders negotiated contractual arrangements to 
encourage reliability without co-insurance in place. 

 
4.201. The co-insurance arrangement also potentially forecloses some opportunities for other 

providers of risk mitigation products to supply the Gentraders in some circumstances. 
However, the ACCC considers that the effect of the co-insurance arrangement on other 
providers of risk mitigation options, and on the liquidity of these options for other 
customers, is limited by a number of factors.  

 
4.202. The physical characteristics of some Gentrader bundles means that they may not, even 

absent the co-insurance arrangement, need to source risk mitigation products from the 
market, at least to cover the level of capacity covered by the co-insurance arrangement. 
In addition, all Gentraders will still need to adopt other strategies to manage risk 
associated with outages not covered by the co-insurance arrangement.  
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4.203. In conclusion, the ACCC considers that the public benefits of the proposed 
arrangement is marginal at best. In particular, the ACCC does not consider that the co-
insurance arrangement provides a more efficient or effective means of managing risk 
that other available options. The ACCC considers that the marginal public benefits of 
the arrangement would not outweigh this public detriment.  

 
4.204. While the ACCC considers that the public detriment generated by the proposed 

arrangement is limited, the ACCC considers that the marginal public benefits of the 
arrangement would not outweigh this public detriment.  

 
4.205. The ACCC is therefore not satisfied that the tests in section 90(6), 90(7), 90(8), 90(5A) 

and 90(5B) are met. 
 
Victorian VCR Scheme authorisations 
 
4.206. As discussed in Chapter 2 of this draft determination, the Victorian Government 

established a co-insurance arrangement which ran for 15 months following the 
privatisation of the State Electricity Commission of Victoria. 

 
4.207. Following this, in 1996 and 1998 the ACCC granted authorisation to a Value of Lost 

Load Contract Repackaging Schemes until the end of 2001. 
 
4.208. The VCR Scheme was designed to provide hedging cover to Victorian based electricity 

retailers and generators during periods in which the spot price for electricity was high. 
The VCR Scheme operated through the establishment of a pool of non-firm contracts, 
where purchasers bid for the right to a percentage share of difference payments from 
the pool.  

 
4.209. While the ACCC concluded that the VCR Schemes may substantially reduce 

competition, the ACCC also considered that the VCR Scheme would result in public 
benefit through its provision of a risk management tool, which both generators and 
retailers could access, at a lower cost.  

 
4.210. The VRC Scheme is discussed in further detail in paragraphs 2.61 to 2.67 of this 

determination. 
 
4.211. The ACCC considers that these arrangements differ from those the subject of the 

current application in a number of important ways. 
 
4.212. In particular, the VRC Schemes were developed in the context of an immature and still 

evolving NEM. Further, as distinct from the current arrangements, the VRC Schemes 
were industry developed schemes, participation in which was completely voluntary. 

 
 



 

DRAFT DETERMINATION                                                                       A91198-A91199 50

5. Draft determination 
 
The applications 
 
5.1. On 27 November 2009 the NSW Treasurer for and on behalf of Macquarie Generation, 

Delta Electricity and Eraring Energy lodged applications for authorisation A91198 & 
A91199 with the Australian Competition and Consumer Commission (the ACCC). 

 
5.2. Applications A91198 & A91199 were made using Forms A & B of the Trade Practices 

Regulations 1974.  The applications were made under subsections 88(1) and 88(1A) of 
the Act to make and give effect to the following features of the co-insurance 
arrangement implemented through the Compensation Deed: 

 
• the payment provisions, which specify the price payable (the ‘Compensation Price’)  

for the compensation which a Gentrader is able to call on when the Generator is 
unable to meet its firm capacity requirements  

• the firm capacity provisions, which specify the quantity of firm capacity to be made 
available by each Generator to its Gentrader counterparty for the purpose of the co-
insurance arrangement 

• the allocation procedures and rules, which specify which Gentrader will be required 
to pay compensation and the amount of that compensation and 

• the supply and acquisition of the co-insurance is limited to the parties to the 
agreement.  

 
5.3. Section 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. 
 
The net public benefit test 
 
5.4. For the reasons outlined in Chapter 4 of this draft determination, the ACCC is not 

satisfied that the conduct for which authorisation is sought is likely to result in a public 
benefit that would outweigh the detriment to the public constituted by any lessening of 
competition arising from the conduct. 

 
5.5. The ACCC is not satisfied that the conduct for which authorisation is sought are likely 

to result in such a benefit to the public that the conduct should be allowed to take place. 
 
5.6. The ACCC therefore proposes to deny authorisation to applications A91198 & 

A91199. 
 
5.7. This draft determination is made on 25 March 2010. 
 
5.8. The attachments to this determination are part of the draft determination. 
 
Further submissions 
 
5.9. The ACCC will now seek further submissions from interested parties.  In addition, the 

Applicants or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act. 
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Trade Practices Act 1974 
(the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act.  One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference.  A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination.  The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B -  chronology of ACCC assessment for applications  
A91198-9 

 
The following table provides a chronology of significant dates in the consideration of these 
applications.  
 

DATE ACTION 
27 November 2009 Application for authorisation lodged with the ACCC. 
2 December Public consultation commences 
8 January 2010 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
5 February 2010 Submission received from the Applicants in response to the interested 

party submissions. 
19 March 2010 Submission received from the Applicants providing further information on 

the proposed arrangement. 
25 March 2010 Draft determination issued. 
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Attachment C — the tests for authorisation and other relevant 
provisions of the Act 
 
Trade Practices Act 1974 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 

as the case may be. 
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(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 

(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 
Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
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those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.48 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made.  Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.49 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 
Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.50 
 
Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future51 

• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.52 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation53.  It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
                                                 
48  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
49  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

50  Section 91(3). 
51  Section 88(10). 
52  Section 88(6). 
53   Section 90(10A) 
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Minor variation 
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.54 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.55 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.56  The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.57 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.58 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.59 

 
 

 

 

 

 

 

 

 

 

 

                                                 
54  Subsection 91A(1) 
55  Subsection 87ZD(1). 
56  Subsection 91B(1) 
57  Subsection 91B(3) 
58  Subsection 91C(1) 
59  Subsection 91C(3) 
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Attachment D — further information on the operation of the  
co-insurance arrangement 
 

Source: Applicants’ supporting submission, 27 November 2009, pages 37 – 53. 
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