


DRAFT DETERMINATION                                                                       A91208 ii

Summary 
The ACCC proposes to grant authorisation to the Applicants for five years to make and give 
effect to the proposed arrangements to re-allocate specified portions of port terminal services, 
coal handling services and coal storage facilities from Barney Point Coal Terminal to the 
proposed Wiggins Island Terminal or RG Tanna Coal Terminal at the Port of Gladstone. 

Gladstone Ports Corporation Limited & Ors (the Applicants) have applied for authorisation of 
proposed arrangements to re-allocate the portion of port terminal services, coal handling 
services and coal storage facilities (Tonnage Capacity) currently supplied to Wesfarmers 
Curragh Pty Ltd from Barney Point Coal Terminal (Barney Point) to the proposed Wiggins 
Island Terminal (Wiggins Island) and the portion of Tonnage Capacity currently supplied to the 
Dawson Joint Venture from Barney Point to either Wiggins Island or RG Tanna Coal Terminal 
at the Port of Gladstone.  
 
Under the proposed arrangements, the Dawson Joint Venture would receive Tonnage Capacity 
at the same price it currently pays for Tonnage Capacity at Barney Point and the Dawson Joint 
Venture and Wesfarmers Curragh Pty Ltd would receive priority allocation of Tonnage 
Capacity.  
 
The Applicants are Gladstone Ports Corporation Limited, Wiggins Island Coal Export Terminal 
Pty Limited and WICET Holdings Pty Limited. WICET is owned by 18 coal producers, each 
with current or potential coal production through the Port. The Applicants seek authorisation of 
the proposed arrangements for five years. 
 
Over the past ten years, the levels of coal dust and noise pollution passing from Barney Point to 
Gladstone’s residential areas has raised concerns amongst Gladstone residents. In 2007, GPC 
sought to address these concerns by publicly undertaking to cease coal exports from Barney 
Point and reduce the quantity of coal dust likely to affect the residents of Gladstone.  

The ACCC considers the key objective of the proposed arrangements is to uphold this 
undertaking in a way that minimises costs to the Applicants. The Applicants submit that the 
proposed arrangements will facilitate the removal of coal operations at Barney Point and the 
opening of Wiggins Island, which will be designed to minimise coal dust pollution, a significant 
public benefit. The Applicants also submit that re-allocating Tonnage Capacity for Wesfarmers 
Curragh Pty Ltd and the Dawson Joint Venture will avoid GPC breaching contracts with these 
parties and the associated costs. Wiggins Island will continue the export of coal formerly 
exported from Barney Point. It is expected to have greater capacity than Barney Point currently 
has. 

In considering this application, the ACCC notes that the proposed conduct relates to a relatively 
small quantity of Tonnage Capacity and is unlikely to restrict coal producers’ access to Tonnage 
Capacity or influence pricing at the proposed Wiggins Island terminal.  

The ACCC considers the proposed arrangements are likely to result in public benefits and that 
those benefits will outweigh the likely detriments from the conduct. In particular, the ACCC 
considers the proposed arrangements are likely to result in public benefits in the form of 
environmental benefits, investment, new capacity, infrastructure and job growth in Central 
Queensland, and additional royalties to the Queensland Government from increased coal 
exports, which are likely to be passed on to the residents of Queensland. The ACCC considers 
the arrangements are unlikely to result in any significant public detriment.  
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The ACCC therefore proposes to grant authorisation to the Applicants for five years. The ACCC 
seeks submissions in response to this draft determination by close of business on 8 April 2010.  
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List of abbreviations  

ACCC the Australian Competition and Consumer Commission 

the Applicants Gladstone Ports Corporation Limited, Wiggins Island Coal 
Export Terminal Pty Limited and WICET Holdings Pty 
Limited; also referred to as Gladstone Ports Corporation 
Limited & Ors 

Barney Point Barney Point Coal Terminal at the Port of Gladstone, 
Queensland 

Condition Precedent The requirement that the Applicants must be granted 
authorisation for the proposed arrangements before the 
agreement becomes binding, as prescribed in the Confidential 
Framework Deed 

Confidential 
Framework Deed 

The contract entered into by the Applicants and the 
Queensland State Government relating to the proposed 
conduct  

Dawson Joint 
Venture 

Dawson Sales Pty Ltd, Dawson South Sales Pty Ltd, Anglo 
American Metallurgical Coal Pty Ltd, Anglo Coal (Dawson 
South) Pty Ltd, and/or Mitsui Moura Investment Pty Ltd; or 
their successors and assigns 

GPC Gladstone Ports Corporation Limited 

Mtpa million tonnes of coal per annum 

the Port the Port of Gladstone 

Queensland 
Government 

Queensland State Government 

RG Tanna RG Tanna Coal Terminal at the Port of Gladstone, 
Queensland 

Tonnage Capacity The amount of coal handling capacity, which includes port 
terminal services, coal handling services and coal storage 
facilities 

Wesfarmers Curragh Wesfarmers Curragh Pty Ltd, or its successors and assigns 

Wiggins Wiggins Island Coal Export Terminal Pty Limited 

Wiggins Island Wiggins Island Terminal, proposed to be built at the Port of 
Gladstone, Queensland 

WICET WICET Holdings Pty Limited 
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1. The application for authorisation 
 
1.1. On 24 December 2009, Gladstone Ports Corporation Limited & Ors lodged application 

for authorisation A91208 with the Australian Competition and Consumer Commission 
(the ACCC). Gladstone Ports Corporation Limited & Ors comprises the following three 
parties: Gladstone Ports Corporation Limited (GPC), Wiggins Island Coal Export 
Terminal Pty Limited (Wiggins) and WICET Holdings Pty Limited (WICET) (together, 
the Applicants). 

 
1.2. Authorisation is a transparent process by which the ACCC may grant protection from 

legal action for conduct that might otherwise breach the Trade Practices Act 1974 
(the Act). The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct 
where it is satisfied that the public benefit from the conduct outweighs any public 
detriment. The ACCC conducts a public consultation process when it receives an 
application for authorisation, inviting interested parties to lodge submissions outlining 
whether they support the application or not. Further information about the authorisation 
process is contained in Attachment A. A chronology of the significant dates in the 
ACCC’s consideration of this application is contained in Attachment B. 

 
1.3. Application A91208 was made under sections 88(1A) and 88(1) of the Act to:  

 make a contract or arrangement, or arrive at an understanding, a provision of which 
would be, or might be, a cartel provision within the meaning of Division 1 of Part 
IV of that Act and which would also be, or might also be, an exclusionary 
provision within the meaning of section 45 of that Act, and 

 give effect to a provision of a contract, arrangement or understanding that is, or 
may be, a cartel provision within the meaning of Division 1 of Part IV of that Act 
and which is also, or may also be, an exclusionary provision within the meaning of 
section 45 of that Act.  

 
1.4. The Applicants are seeking authorisation to make and give effect to provisions of 

contracts, arrangements or arrive at understandings between the Applicants and the 
State of Queensland that allocate port terminal services, coal handling services and coal 
storage facilities (Tonnage Capacity) between the Applicants as follows: 

 the re-allocation from the Barney Point Coal Terminal (Barney Point, which is 
owned and operated by GPC) to the proposed Wiggins Island Terminal 
(Wiggins Island, which will be owned by WICET and operated by GPC) an 
amount of Tonnage Capacity to be supplied to Wesfarmers Curragh Pty Ltd 
(Wesfarmers Curragh), or its successors and assigns, and  

 the re-allocation from Barney Point to the RG Tanna Coal Terminal (RG Tanna, 
owned and operated by GPC) or Wiggins Island an amount of Tonnage Capacity to 
be supplied to Dawson Sales Pty Ltd, Dawson South Sales Pty Ltd, Anglo 
American Metallurgical Coal Pty Ltd, Anglo Coal (Dawson South) Pty Ltd, and/or 
Mitsui Moura Investment Pty Ltd (together, the Dawson Joint Venture); or their 
successors and assigns. 

 
1.5. At the time the application for authorisation was lodged, the only such contract in 

existence was the Confidential Framework Deed, executed by the Applicants and the 
State of Queensland on 11 December 2009 (Confidential Framework Deed). Details of 
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certain provisions of the Confidential Framework Deed have been made publicly 
available.  

1.6. The Applicants submit that the arrangements are set out in Clause 11 and Clause 22 of 
Schedule 10 to the Confidential Framework Deed. The Applicants have described3 
these clauses as providing that the Tonnage Capacity allocated to Wesfarmers Curragh 
and the Dawson Joint Venture will receive a higher priority over the Tonnage Capacity 
of other shippers at Wiggins Island Terminal in the event that capacity at the Wiggins 
Island Terminal is insufficient to meet the requirements of all shippers. Priority 
Tonnage Capacity will be provided to Wesfarmers Curragh and the Dawson Joint 
Venture in accordance with pre-existing contractual arrangements.  

1.7. The Applicants submit that Clause 2 also provides that GPC may receive financial 
assistance from WICET to enable GPC to expand the capacity of the stockpile area at 
RG Tanna so that it can accommodate the additional amount of Tonnage Capacity to be 
supplied to the Dawson Joint Venture. 

1.8. The Dawson Joint Venture would receive the re-allocated Tonnage Capacity at the 
price currently paid to GPC for Tonnage Capacity at Barney Point. The Applicants 
submit that this price will be lower than the price paid by other coal producers for 
Tonnage Capacity at Wiggins Island.  

1.9. Clause 2.1 and section 5 of Schedule 2 and the definitions of “Authorisation” and 
“Barney Point Agreements” in Clause 1.1 of the Confidential Framework Deed require 
the Applicants to obtain authorisation for the proposed arrangements before they can 
commence. This condition is referred to as the Condition Precedent.  

Reasons for the application 

1.10. GPC submits4 the drivers for the application for authorisation are: 

 the requirement that the Condition Precedent be satisfied before Wiggins Island 
can be constructed by WICET 

 complaints by residents of Gladstone about noise and coal dust pollution from 
GPC’s coal export facilities at Barney Point and the rail linking the mines to 
Barney Point, which runs close by the city of Gladstone 

 an undertaking by GPC to the residents of Gladstone to alleviate their concerns 
about noise and coal dust pollution from Barney Point by closing the export coal 
facilities at Barney Point once Stage 1 of Wiggins Island becomes operational at or 
about nameplate capacity 

 a desire to facilitate further development in the coal supply chain in 
Central Queensland to increase the likelihood of meeting increasing demand for 
Tonnage Capacity at the Port of Gladstone (the Port) 

 a decision by the Queensland State Government (Queensland Government) not to 
provide funding to GPC to develop Wiggins Island, and 

                                                 
1  Gladstone Ports Corporation Limited & Ors, Application for authorisation A91208, Form A, page 4. 
2  Gladstone Ports Corporation Limited & Ors, Application for authorisation A91208, Form A, page 5. 
3  Gladstone Ports Corporation Limited & Ors, Application for authorisation A91208, Form A, pages 4-5. 
4  Gladstone Ports Corporation Limited & Ors, Application for authorisation A91208, Supporting submission, 

page 4.  
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 a decision by the Queensland Government to grant preferred proponent status to 
the WICET Group to fund, develop and own the export coal facilities at 
Wiggins Island on the basis that, among other things, the terminal would be 
operated by GPC.  

Other parties 
 
1.11. Under section 88(6) of the Act, any authorisation granted by the ACCC is 

automatically extended to cover any person named in the authorisation as being a party 
or proposed party to the conduct. 
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2. Background to the application 
 
The Applicants 
 
GPC 
 
2.1. GPC is a government owned corporation under the Government Owned Corporations 

Act 1993 (Queensland). Formerly known as the Central Queensland Port Authority, it 
was renamed on 13 March 2008.  

2.2. GPC owns and operates the Port. It also owns the Port of Rockhampton, the Port of 
Bundaberg, and the Gladstone Marina and its recreational parklands at the Port. 
Together, the ports handle over 30 products, which are transported to more than 30 
countries. A map of the area is at Attachment D.  

2.3. GPC provides Tonnage Capacity to coal producers, including the receiving and 
unloading of coal for export, the stockpiling of coal for export, and the loading of coal 
into vessels for export to coal buyers.  

2.4. One of the primary functions of the Port is to facilitate the export of coal mined from 
the Bowen Basin in Central Queensland.  

WICET Group 
 
2.5. The WICET Group consists of Wiggins and WICET. It was formed in 2008 in response 

to the Queensland Government’s invitation to submit a proposal to develop, build and 
operate a new coal export terminal at Golding Point, near Wiggins Island at the Port. 
Wiggins is a wholly owned subsidiary of WICET. WICET is owned by 18 coal 
producers, each with current or potential coal production through the Port.  

Conditions at the Port and in the Queensland coal industry 
 
The Port 
 
2.6. The Port is located 525km north of Brisbane and its facilities stretch across 

30 kilometres of coastline. GPC submits the Port is Queensland’s largest 
multi-commodity port and second-largest coal export port, handling 33 per cent of 
Queensland’s coal exports. The Port handles 20 per cent of Australia’s coal exports and 
is the world’s fourth-largest coal export terminal by throughput. The Port comprises six 
terminals, all of which are owned and operated by GPC. However, there are only two 
coal terminals at the Port. Barney Point has the capacity to export 8 Mtpa of coal and 
RG Tanna has the capacity to export 70 Mtpa of coal. 

 
2.7. In 2009, the Port handled an annual throughput of over 80 Mtpa. Of this, approximately 

60 Mtpa, or 75 per cent, was coal.5 GPC submits that approximately three quarters of 
the coal handled at the Port is metallurgical coal and remainder is thermal coal. Coal 
shipped from the Port is exported mainly to Asia, Europe and Israel.  

 

                                                 
5  Gladstone Ports Corporation Media Release, “Record year of exports for GPC in 2009”, 10 February 2010. 
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2.8. The Port is also used to export other raw materials such as alumina, aluminium and 
cement, grain and finished products, and to import finished products.  

 
Establishment of Wiggins Island and closure of Barney Point  
 
2.9. The Applicants expect that the first stage of Wiggins Island Coal Terminal will begin 

development in the second half of 2010 and become operational in the second half of 
2013. The first stage is planned to have the capacity to load a minimum of 20 Mtpa of 
coal. The Applicants expect that termination of coal export from Barney Point will take 
12-24 months, and will begin when operations at Wiggins Island commence in 2013.  

2.10. The ACCC understands that Barney Point will not stop all operations when 
Wiggins Island opens. Rather, it will cease to export coal but will instead export other 
products, such as alumina, into the foreseeable future.  

2.11. WICET intends to operate Wiggins Island on an open access basis, the terms of which 
must be approved by the Queensland Government. While Wesfarmers Curragh and the 
Dawson Joint Venture will be the first customers to be re-allocated Tonnage Capacity 
when Barney Point ceases to export coal, the Applicants submit that Wiggins Island 
will have more than twice the capacity of Barney Point and there will be the option of 
expansion at Wiggins Island or RG Tanna if there is excess demand for capacity from 
coal producers.  

2.12. WICET submits that it is currently conducting a non-binding expression of interest 
process to identify the initial users of Wiggins Island. The expression of interest is open 
to all coal producers who can or may potentially export coal from the Port, whether or 
not they are current shareholders of WICET. The initial users will enter into capacity 
commitment deeds with WICET. The initial users will support the funding of the 
Wiggins Island project and will become the controlling shareholders of WICET.  

2.13. WICET submits that potential future users will be entitled to specific information and 
rights relating to available unused capacity and potential expansion under the proposed 
access arrangements being finalised with the State.  

2.14. The Applicants expect that Tonnage Capacity at Wiggins Island will be more expensive 
than Tonnage Capacity at Barney Point and RG Tanna because the costs of these 
terminals have been partially or fully amortised, whereas Wiggins Island will be a new 
facility with advanced technology and the Applicants will be seeking to recoup the 
costs of this investment.  

Coal demand and supply to the Port 
 
2.15. Coal exported from the Port comes from the Bowen Basin, an area of coal reserves and 

mining related communities that extends over approximately 60,000 square kilometres 
of Central Queensland from the town of Collinsville in the north to Theodore in the 
south. It is the largest coal reserve in Australia and the 34 operational coal mines in the 
Bowen Basin extract over 100 Mtpa of coal. This represents some 83 per cent of 
Queensland’s coal production.6  

                                                 
6  Information from Bowen Basin Mining Communities Research Exchange website, 

http://www.bowenbasin.cqu.edu.au/ 
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2.16. Although coal exports from the Port have fallen by over 10 Mtpa since financial year 
2008-09, GPC submits that global demand for coal is forecast to increase over the next 
15 years and in 2009 coal producers had already requested an additional 150 Mtpa of 
capacity at Queensland coal terminals by 2020.7  

Surat Basin project 
 
2.17. The Surat Basin is located south of the Bowen Basin and covers an area of 

approximately 27 000 square kilometres, stretching from Queensland into 
New South Wales. It is estimated to contain approximately four billion tonnes of coal 
reserves. The Surat Basin Rail Joint Venture has been formed by the Australian 
Transport and Energy Corridor Pty Ltd (ATEC), Xstrata Coal and Queensland Rail to 
construct an open-access railway to enable these reserves to be tapped.8 The project is 
expected to generate significant investment and revenue for Queensland. The 
Applicants submit that the success of the project relies on the availability of 
Tonnage Capacity to facilitate export of coal mined from the Surat Basin. 

Environmental issues 
 
2.18. The Applicants advise that the Port’s coal terminals have long been a source of friction 

between GPC and Gladstone residents, owing to the incidence of coal dust emissions 
and noise pollution from the Port on the town of Gladstone. Residents are concerned 
about the effects this pollution may have on their health and the damage it causes to 
their property.  

2.19. In 2008, an independent report commissioned by GPC found that the Port produced 
more coal dust emissions than seven other major ports in Australia. At the time, GPC 
stated that this was due to the coal blending practices implemented at the Port, 
including dropping coal from fixed heights onto open stockpiles, using dozer and/or 
loader stockpiling and reclamation operations, and storing substantial volumes of 
product.  

2.20. Gladstone community groups sustained their lobbying of the Queensland Government 
to reduce pollution from the Port, eventually threatening legal class action. In 2007, 
GPC responded to the community’s concerns by undertaking to cease coal export 
operations at Barney Point.  

2.21. Since then, GPC has taken measures to minimise coal dust emissions resulting from 
operations at the Port. However, it submits that the relocation of coal Tonnage Capacity 
from Barney Point will be more effective at addressing community concerns than 
further dust minimisation measures at Barney Point.  

2.22. GPC also submits this is because Barney Point is closer to the city of Gladstone than 
Wiggins Island is proposed to be and is situated to the east of the city. GPC submits 
that the effect of this location is that prevailing winds in the area are likely to carry coal 
dust from Barney Point over the city for approximately 60 per cent of the year. GPC 
submits that, in contrast, RG Tanna and the proposed Wiggins Island are located such 
that winds that are likely to carry dust from these terminals over Gladstone occur for 

                                                 
7  Gladstone Ports Corporation Limited & Ors, Application for authorisation A91208, Supporting submission, 

page 21.  
8  Information from Surat Basin Rail website, http://www.suratbasinrail.com.au/ 
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approximately 27 per cent of the year. GPC has therefore decided that Barney Point 
coal operations must be transferred to a new, more strategically located terminal. 

2.23. In 2008, the Queensland Government decided not to provide GPC with funding to 
construct a new terminal. This prompted coal producers to approach the Queensland 
Government about building the terminal instead of GPC. Later that year, the 
Queensland Government granted WICET and its industry-funded proposal preferred 
proponent status on the condition that Wiggins Island would be operated by GPC and 
that WICET would assist GPC to facilitate the closure of Barney Point.  

2.24. The Applicants submit that the undertaking to close coal export operations at 
Barney Point to address the environmental concerns raised by Gladstone residents and 
the decision by GPC and the WICET Croup to pursue development of Wiggins Island 
on the condition that WICET agrees to provide the relevant Tonnage Capacity to 
Wesfarmers and, potentially, the Dawson Joint Venture, has resulted in the proposed 
arrangements. 



 

DRAFT DETERMINATION                                                                       A91208 8

3. Submissions received by the ACCC 
 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process. To this end, 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.  

 
3.2. Broadly, the Applicants submit that the proposed arrangements will not have any 

detrimental effects on the relevant areas of competition because they involve only the 
reallocation of Tonnage Capacity from one terminal to another, not new allocation of 
additional Tonnage Capacity.  

 
3.3. The Applicants submit that the proposed arrangements are necessary and will provide 

significant environmental and community benefits through the closure of Barney Point 
and the opening of Wiggins Island, which will be designed to minimise its impact on 
the local area of Gladstone and on the environment more generally. The Applicants 
also submit that the proposed arrangements will provide benefits from reduced capacity 
constraints at the Port and investment in Queensland, which will create jobs, revenue 
for the Queensland Government and infrastructure to develop a more competitive coal 
industry in Queensland. The Applicants further submit that the proposed arrangements 
will result in increased certainty and reduced transaction costs for industry participants, 
an increase in the real value of exports and an improvement in Australia’s balance of 
trade.  

 
3.4. The ACCC sought submissions from 32 interested parties potentially affected by the 

proposed arrangements, including coal producers, industry associations and 
government agencies. The ACCC received two public submissions from interested 
parties.  

 
3.5. The Honourable Andrew Fraser MP, Queensland State Treasurer and Minister for 

Employment and Economic Development submitted on behalf of the State of 
Queensland that the Queensland Government has no objection to the application for 
authorisation.  

 
3.6. Wesfarmers Curragh also supported the application for authorisation. It submitted that 

the proposed arrangements would provide certainty to its coal export business, reduce 
the likelihood of bottlenecks at the Port and profit the State of Queensland.  

 
3.7. The views of the Applicants and interested parties are outlined in detail in the ACCC’s 

evaluation of the proposed arrangements in Chapter 4 of this determination. Copies of 
public submissions may be obtained from the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter. 
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4. ACCC evaluation 
 
4.1. The ACCC’s evaluation of the proposed arrangements is in accordance with tests found 

in sections 90(5A) and 90(5B) of the Act which state that the ACCC shall not authorise 
a provision of a proposed contract, arrangement or understanding that is or may be a 
cartel provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of section 90(5A) would result, or be likely to result, or in 
the case of section 90(5B) has resulted or is likely to result, in a benefit to the 
public and 

 that benefit, in the case of section 90(5A) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be likely to 
result, if the proposed contract or arrangement were made or given effect to, or in 
the case of section 90(5B) outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted or is likely to result 
from giving effect to the provision. 

 
4.2. For more information about the tests for authorisation and relevant provisions of the 

Act, please see Attachment C. 
 
The market 
 
4.3. The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant market(s) affected by that conduct. 
 
4.4. The Applicants submit that it is not necessary for the ACCC to reach a concluded view 

about the precise definitions of the affected markets. However, the Applicants note that 
the following areas of competition may be relevant to this assessment: 

 the global market for coal (or at least the Asian coal market)  

 the market for the provision of coal loading services for bulk coal carrying ships in 
the Bowen Basin 

 the market for the provision of rail haulage services in the Bowen Basin 
 
4.5. The Applicants also accept that narrower, regional geographic markets may also be 

affected by the proposed arrangements. 
 
4.6. The ACCC considers the geographic regions likely to be affected by the proposed 

arrangements include Central Queensland (including the Bowen Basin and the Port) 
and surrounding coal mining regions, including the Surat Basin. The ACCC considers 
that, to the extent that the arrangements to supply new capacity at the Port stimulate 
supply of coal from Queensland, the proposed conduct may also affect other coal 
exporting ports in Australia.  

 
4.7. The ACCC notes that there are several other Ports with coal export terminals in 

Queensland. These include the Port of Abbot Point (with Abbot Point Coal Terminal); 
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the Port of Hay Point (Dalrymple Bay Coal Terminal, Hay Point Services Coal 
Terminal); and the Port of Brisbane (QBH Bulk Terminal).9 

 
4.8. The ACCC considers the proposed arrangements are likely to affect areas of 

competition relating to the supply and acquisition of port terminal storage and handling 
services, mining facilities, shipping services and rail haulage services.  

 
4.9. GPC submits that its main customers using its export terminals include Rio Tinto 

Limited, BHP Billiton Mitsubishi Alliance, Felix Resources Limited, Xstrata Coal 
Queensland Pty Limited, Jellinbah Resources Pty Ltd, Wesfarmers Limited and Anglo 
Coal Australia.  

 
4.10. The ACCC notes that coal producers that acquire or may potentially acquire GPC’s 

services at the Port are likely to be affected by the proposed conduct either because 
they will have to transfer their existing Tonnage Capacities from Barney Point to 
Wiggins Island or RG Tanna and may face a higher price for this capacity, or because 
they may be able to acquire new capacity at the Port.  

 
4.11. The ACCC notes that GPC has the ability to substitute the type of goods exported from 

Barney Point from coal to other products but that this also requires time and 
investment.  

 
4.12. On this basis, the ACCC considers the areas of competition likely to be affected by the 

proposed arrangements may include those for: 

 the provision of port terminal services, coal handling services and coal storage 
facilities in the Bowen Basin, and  

 the provision of rail haulage services in and around the Bowen Basin and Surat 
Basin.  

4.13. The ACCC does not consider its assessment of this matter will be affected by changes 
in market definition. As such, the ACCC does not consider it is necessary to precisely 
define the markets relevant to this matter.  

 
The counterfactual 
 
4.14. The ACCC applies the ‘future with-and-without test’ established by the Australian 

Competition Tribunal (the Tribunal) to identify and weigh the public benefit and public 
detriment generated by conduct for which authorisation has been sought.10 

 
4.15. Under this test, the ACCC compares the public benefit and public detriment generated 

by arrangements in the future if the authorisation is granted with those generated if the 
authorisation is not granted. This requires the ACCC to predict how the relevant 
markets will react if authorisation is not granted. This prediction is referred to as the 
‘counterfactual’. 

                                                 
9  Information from Queensland Government Department of Employment, Innovation and Economic 

Development, Innovation, Resources and Energy website, available at  
http://www.dme.qld.gov.au/mines/rail_ports.cfm 

10  Australian Performing Right Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of 
Australia (No.2) (1987) ATPR 40-774 at 48,419. 
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4.16. GPC submits that it has not decided how it will proceed if the ACCC does not grant 

authorisation for the proposed arrangements. However, it submits that the most likely 
future without authorisation would be one where GPC would be forced to delay the 
closure of Barney Point for about three to five years and the public benefits associated 
with the closure of Barney Point would not be realised until an appropriate resolution 
could be attained.  

4.17. More specifically, GPC submits that without authorisation:  

 GPC would continue to supply Wesfarmers Curragh and the Dawson Joint Venture 
with Tonnage Capacity at Barney Point until it could identify a means of 
re-allocating the Tonnage Capacity supplied to Wesfarmers Curragh and the 
Dawson Joint Venture to another coal export facility in the Port, in order to fulfil 
its contractual obligations and avoid any claims for damages from Wesfarmers 
Curragh or the Dawson Joint Venture for breach of contract, and also to avoid 
damaging the reputations of Wesfarmers Curragh and the Dawson Joint Venture as 
reliable suppliers of export coal and to avoid damaging Queensland’s reputation as 
a desirable place to conduct business.  

 there would be ongoing noise and coal dust pollution from Barney Point to the 
local area of Gladstone. In order to close Barney Point, another terminal would 
have to be built because no other coal terminals in Queensland have the capacity to 
accommodate Wesfarmers Curragh or the Dawson Joint Venture. However, neither 
GPC nor the State of Queensland has the financing to fund a new facility.  

 there would be bottlenecks in the flow of coal through the Port, the Queensland 
Government would lose revenue and there would be an adverse impact on returns 
and market shares of coal export companies and employment in Queensland, and 
the Queensland Government’s objective of advancement of the Port would be 
hindered.  

 
4.18. WICET submits that without authorisation it will not fund and construct the proposed 

Wiggins Island Terminal. WICET submits that, as its preferred proponent status for the 
construction of Wiggins Island was granted after a lengthy selection process run by the 
Queensland Government, denial of authorisation may mean that Wiggins Island will 
not be built in the foreseeable future and may therefore result in capacity constraints 
and reduced certainty as to when the constraints can be addressed. WICET also submits 
that denial of authorisation would significantly impede the development of the 
Surat Basin rail project, which requires new terminal capacity.  

 
4.19. WICET submits that if authorisation was denied and Wiggins Island was funded and 

built by GPC or another party, Barney Point would still be closed to honour GPC’s 
undertakings to the community and the Tonnage Capacity of Wesfarmers Curragh and 
the Dawson Joint Venture would be transferred to RG Tanna and/or Wiggins Island.  

 
4.20. On this basis, the ACCC considers the likely counterfactual is that the construction of 

Wiggins Island and the closure of Barney Point would be delayed and coal dust 
pollution would affect Gladstone residents for a longer period, the development of the 
Surat Basin project may be delayed and the additional revenue to the Queensland 
Government from increased coal operations would be delayed.  
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Public benefit 
 
4.21. Public benefit is not defined in the Act. However, the Tribunal has stated that the term 

should be given its widest possible meaning. In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.11 

 
4.22. The Applicants submit the proposed arrangements will deliver public benefits, 

including: 

 environmental and community benefits from the closure of the Barney Point and 
the opening of Wiggins Island  

 reduced capacity constraints at the Port  

 stimulation of job growth and expenditure in a difficult economic period 

 increase in Australian coal exports and increased competitiveness of the Australian 
coal industry 

 increased certainty for participants in the coal industry in Central Queensland and 
elsewhere and lower transaction costs for a number of parties.  

 
4.23. The ACCC’s assessment of the likely public benefits from the proposed conduct 

follows.   
 
Environmental benefits 
 
4.24. GPC submits that the proposed arrangements will facilitate the closure of Barney Point 

and the construction and opening of Wiggins Island and that this will provide 
environmental benefits to the public, and to the residents of Gladstone in particular.  

4.25. GPC submits that these benefits will flow from: 

 improved location of the coal export terminal, which will be further away from 
residential areas than Barney Point and will be subject to prevailing winds that are 
less likely to cast coal dust over Gladstone 

 improved technology and best practice management of coal at the terminal to 
minimise coal dust emissions (for example: wetting down of stockpile surfaces to 
inhibit wind erosion of dust; enclosure of all transfer points; and a reclaiming 
system designed to minimise bulldozing), and  

 controls and mitigation measures to prevent environmental degradation around the 
terminal, including measures to: protect intertidal areas; prevent soil erosion within 
the project area; mitigate the impact of the project on traffic in and around the city 
of Gladstone; preserve water quality in the surrounding waterways; and mitigate 
construction noise and vibration. 

4.26. GPC submits that Barney Point currently emits approximately 2.5 times the amount of 
coal dust that Wiggins Island would be likely to emit per Mtpa of coal.12 

                                                 
11  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
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4.27. The ACCC notes that, while the total quantity of coal dust emissions is actually 
expected to increase under the proposed arrangements, coal emissions per Mtpa of coal 
at the Port will be reduced and coal dust emissions from Wiggins Island will be less 
likely to settle over Gladstone. The ACCC therefore considers the proposed conduct is 
likely to result in significant public benefit in the form of reduced environmental 
impact per Mtpa of coal produced and reduced pollution on the city of Gladstone.  

4.28. The ACCC notes that the Applicants have submitted that the proposed arrangements 
would reduce noise pollution in the Gladstone region. To the extent that the new 
capacity is further away from the residential areas of Gladstone, the ACCC accepts that 
the proposed arrangements may reduce noise pollution in Gladstone. However, the 
ACCC considers it is difficult to estimate whether this reduction would outweigh the 
additional noise pollution likely to be produced from construction of the Wiggins 
Island terminal.  

Reduction of capacity constraints 
 
4.29. GPC submits that the proposed arrangements will reduce capacity constraints at the 

Port by providing additional Tonnage Capacity for coal producers to export more coal 
in response to demand. GPC submits that this additional capacity, although limited, will 
be particularly important to meet forecast increases in demand and to facilitate the 
development of mines and infrastructure in the Surat Basin. GPC submits that the 
proposed conduct will substantially benefit coal producers and the Queensland 
economy, which derives revenue from royalties from the coal industry.  

4.30. The ACCC notes that if the Wiggins Island terminal were to be constructed and Barney 
Point were not closed, the combined capacity of the two terminals would be greater 
than the capacity expected to be provided under the proposed arrangements. However, 
the ACCC notes that GPC’s commitment and Queensland Government approval of 
Wiggins Island being conditional on Barney Point being closed makes this option 
untenable.  

4.31. To the extent that the arrangements facilitate Wiggins Island coming on stream earlier 
than it otherwise might, the ACCC considers this is a public benefit in the form of 
increased capacity for coal exports from Australia, which will absorb some of the 
forecast demand for coal export services and facilities. In addition, this is likely to 
increase royalties paid to the Queensland Government from coal exports.  

Stimulation of job growth and expenditure 
 
4.32. GPC submits the proposed arrangements will benefit the Queensland economy by 

stimulating job growth and expenditure.  

4.33. Based on the results of the independent report commissioned by GPC in 2008, GPC 
estimates that the proposed arrangements will result in: 

 jobs to assist the development of Wiggins Island, including 500 for Stage l, 600 for 
Stage 2, 480 for Stage 3 and an additional 1 200 jobs elsewhere in Queensland to 
provide inputs and services for the terminal 

                                                                                                                                                            
12  Gladstone Ports Corporation Limited & Ors, Application for authorisation A91208, Supporting submission, 

page 32.  
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 a total increase of $183 billion in Queensland’s Gross State Product over the years 
to 2040 from coal production and exporting once the terminal is fully developed  

 an annual increase of 2.6 per cent ($6.4 billion to $8.3 billion) in Gross State 
Product from 2021 (when the terminal is expected to reach its full capacity) to 
2040, which will be directly attributed to coal production and exports, and 

 an average net annual addition to Queensland’s Gross State Product of 1.8 per cent 
and an average net annual addition to Australia’s Gross Domestic Product of 
0.2 per cent over the years 2007 to 2040.13 

4.34. GPC notes that Queensland’s economy grew significantly less in financial year 
2008-09 and is forecast to grow less in 2009-10 and 2010-11 than was forecast before 
the global financial crisis in 2008. GPC expects the economies of Queensland’s major 
trading partners to contract in 2009 before expanding in 2010. GPC also notes that 
unemployment in Queensland is expected to rise from 4.4 per cent in 2008-09 to 
6.5 per cent in 2010-11.  

4.35. The ACCC considers the proposed arrangements are likely to provide public benefit by 
preventing a delay in the construction of Wiggins Island, thereby bringing forward 
access to investment and job growth in the Bowen Basin and Surat Basin regions that 
may result from construction of the new terminal.  

Increase in Australian coal exports and increased competitiveness of the Australian coal 
industry 
 
4.36. GPC submits that the proposed arrangements will increase the value of real exports 

from Australia because it will enable more coal from the Bowen Basin to be supplied to 
Australia’s export markets. GPC submits that increasing Australia’s net exports may 
improve Australia’s balance of trade.  

4.37. GPC also submits that the arrangements will increase the competitiveness of the 
Australian coal industry by facilitating access to coal reserves and the development of 
infrastructure in the Surat Basin, factors that GPC considers influence the relative 
competitiveness of an export source by addressing potential future infrastructure 
bottlenecks in Central Queensland’s coal chain.  

4.38. As considered above, under ‘Stimulation of job growth and expenditure’, the ACCC 
considers the proposed arrangements are likely to prevent a delay in the development of 
new infrastructure in Queensland. The ACCC considers that, to the extent that the 
conduct would avoid potential future infrastructure bottlenecks in Central Queensland’s 
coal chain, this would be a public benefit.  

4.39. The ACCC notes that the proposed arrangements may also benefit Queensland’s coal 
industry by ensuring the Queensland Government avoids breach of contract costs and 
also maintains the reputation of the Port and Queensland as a desirable place from 
which to export coal. The ACCC considers the proposed arrangements may provide 
some public benefit from a positive but small impact on Australia’s balance of trade.  

                                                 
13  Gladstone Ports Corporation Limited & Ors, Application for authorisation A91208, Supporting submission, 

page 35.  
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Increased certainty and lower transaction costs 
 
4.40. GPC submits that the proposed conduct will provide increased certainty for 

stakeholders regarding the closure of Barney Point, the construction and 
commissioning of Wiggins Island and the transfer of current customers with 
Tonnage Capacity at Barney Point to RG Tanna or Wiggins Island. GPC also submits 
that the proposed conduct will avoid additional transaction costs associated with the 
continued operation of the coal export facilities at Barney Point.  

4.41. GPC submits that the proposed arrangements will provide benefits in the form of 
transactions cost savings because it will allow all interested stakeholders to avoid 
additional transaction costs that would be incurred if the Wiggins Island terminal failed 
to be developed as planned and the closure of Barney Point was delayed.  

4.42. The ACCC considers there is some public benefit from increased certainty over the 
closure of Barney Point, particularly where this has been a significant and ongoing 
issue in Gladstone. To the extent that the proposed conduct would result in lower 
transaction costs to the Queensland Government from avoiding breach of contract 
costs, this has been considered above.  

ACCC conclusion on public benefits 
 
4.43. The ACCC accepts that the proposed arrangements are likely to result in the following 

public benefits:  

 environmental benefits  

 avoidance of delays to increased investment, coal export capacity and improved 
infrastructure at the Port, which is likely to encourage further investment and job 
growth in Queensland, and  

 additional revenue from royalties from an increase in coal exports to the 
Queensland Government, to the benefit of residents of Queensland.  

 
Public detriment 
 
4.44. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.14 

 
4.45. The Applicants submit that the proposed arrangements will not result in any 

discernable detriments to competition in any market or to the public because they: 

 have a legitimate purpose, and  

 will not affect the supply of coal or related services.  
 
4.46. Wesfarmers Curragh also submits that the proposed arrangements are unlikely to result 

in any significant public detriments because a public undertaking has already been 

                                                 
14  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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made to close Barney Point and that tonnages currently being exported out of Barney 
Point, together with new tonnes, will be exported out of the proposed new facility at 
Wiggins (and the facility at RG Tanna).  

4.47. Agreements between competitors that influence the pricing decisions of market 
participants have the potential to result in allocative inefficiencies. That is, they can 
move prices away from levels that would be set in a competitive market. This can result 
in higher prices for consumers and send market signals which direct resources away 
from their most efficient use. 

4.48. Agreements between competitors that impose restrictions on their decisions as to what 
they deal in, or with whom they deal, can also result in allocative inefficiencies. Such 
agreements distort market signals and can suppress competitive dynamics that would 
exist in a competitive market. 

4.49. Such agreements may also have the potential to increase barriers to market entry or 
expansion, which would reduce the competitive restraint applying to market 
participants. Both can lead to increased prices and reduced choice for consumers and 
significant inefficiencies.  

4.50. In this instance, the ACCC considers the provision of Tonnage Capacity to the Dawson 
Joint Venture at prices below those set for other coal producers using Wiggins Island or 
RG Tanna is unlikely to result in significant allocative inefficiencies. The ACCC notes 
that the Tonnage Capacity to be allocated to the Dawson Joint Venture represents only 
a small proportion of Wiggins Island’s planned total capacity and that the Dawson Joint 
Venture will continue to pay its current price, which has been set by a long term 
contract.  

4.51. Although the price of Tonnage Capacity at Wiggins Island is expected to be higher than 
the price of Tonnage Capacity at Barney Point, GPC submits that any price subsidies to 
the Dawson Joint Venture will not come from higher prices for other coal producers. 
The ACCC considers the Applicants’ proposed arrangements to allocate Tonnage 
Capacity to the Dawson Joint Venture are unlikely to significantly influence the price 
of Tonnage Capacity at Wiggins Island.  

 
4.52. The ACCC considers that the Applicants’ access regime will not prevent coal 

producers from acquiring Tonnage Capacity at the Wiggins Island terminal. The ACCC 
notes that the capacity to be available at Stage 1 of Wiggins Island will be more than 
double the capacity of Barney Point and GPC has submitted that expansions at Wiggins 
Island and/or RG Tanna are a possibility if there is demand for more coal Tonnage 
Capacity at the Port. 

4.53. The ACCC also considers the proposed arrangements are unlikely to disrupt the export 
of coal from the Port because coal export operations at Barney Point will not cease until 
Wiggins Island is capable of taking over these operations. 

ACCC conclusion on public detriments  
 
4.54. On the basis of the information before it, the ACCC considers the proposed 

arrangements are not likely to result in any significant public detriments.   
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Balance of public benefit and detriment  
 
4.55. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the proposed arrangements are likely to result in a public benefit, and 
that public benefit will outweigh any likely public detriment. 

 
4.56. In the context of applying the net public benefit test in section 90(8)15 of the Act, the 

Tribunal commented that: 
 

… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.16 

 
4.57. For the reasons outlined in this chapter, the ACCC considers that the proposed 

arrangements are likely to result in public benefits in the form of environmental 
benefits, avoiding delays in investment in coal infrastructure, port capacity and job 
creation in Queensland and increased revenue to the Queensland Government, and that 
no significant public detriments are likely to result from the conduct. Accordingly, the 
ACCC considers the public benefit that is likely to result from the conduct is likely to 
outweigh the public detriment. The ACCC is therefore satisfied that the tests in sections 
90(5A) and 90(5B) are met. 

 
Length of authorisation 
 
4.58. The Act allows the ACCC to grant authorisation for a limited period of time.17 The 

ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
4.59. In this instance, the Applicants seek authorisation for five years. 
 
4.60. The ACCC considers five years is an appropriate length of time to authorise the 

proposed arrangements, as it will allow the Applicants and the Queensland Government 
to finalise all contracts and agreements relevant to the proposed arrangements.  

 
4.61. The ACCC therefore proposes to grant authorisation to the proposed arrangements for 

five years.  
 

                                                 
15  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
16  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
17  Section 91(1). 
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5. Draft determination 
 
The application 
 
5.1. On 24 December 2009, the Applicants lodged application for authorisation A91208 

with the Australian Competition and Consumer Commission (the ACCC). 
 
5.2. Application A91208 was made using Form A, Schedule 1, of the Trade Practices 

Regulations 1974. The application was made under subsections 88(1A) and 88(1) of the 
Act to: 

 make a contract or arrangement, or arrive at an understanding, a provision of which 
would be, or might be, a cartel provision within the meaning of Division 1 of Part 
IV of that Act and which would also be, or might also be, an exclusionary 
provision within the meaning of section 45 of that Act, and 

 give effect to a provision of a contract, arrangement or understanding that is, or 
may be, a cartel provision within the meaning of Division 1 of Part IV of that Act 
and which is also, or may also be, an exclusionary provision within the meaning of 
section 45 of that Act.  

 
5.3. The Applicants are seeking authorisation to make and give effect to provisions of 

contracts, arrangements or arrive at understandings between the Applicants and the 
State of Queensland that allocate port terminal services, coal handling services and coal 
storage facilities (Tonnage Capacity) between the Applicants as follows: 

 the re-allocation from the Barney Point Coal Terminal (Barney Point, which is 
owned and operated by GPC) to the proposed Wiggins Island Terminal (Wiggins 
Island, which will be owned by WICET and operated by GPC) an amount of 
Tonnage Capacity to be supplied to Wesfarmers Curragh Pty Ltd 
(Wesfarmers Curragh), or its successors and assigns; and  

 the re-allocation from Barney Point to the RG Tanna Coal Terminal (RG Tanna, 
owned and operated by GPC) or Wiggins Island an amount of Tonnage Capacity to 
be supplied to Dawson Sales Pty Ltd, Dawson South Sales Pty Ltd, Anglo 
American Metallurgical Coal Pty Ltd, Anglo Coal (Dawson South) Pty Ltd, and/or 
Mitsui Moura Investment Pty Ltd (together, the Dawson Joint Venture); or their 
successors and assigns, 

as contemplated in the Confidential Framework Deed.  

5.4. Section 90A(1) requires that before determining an application for authorisation the 
ACCC shall prepare a draft determination. 

 
The net public benefit test 
 
5.5. For the reasons outlined in Chapter 4 of this draft determination, the ACCC considers 

that in all the circumstances the conduct for which authorisation is sought is likely to 
result in public benefit and that that benefit would outweigh any public detriment 
arising from the proposed arrangements. 

 
5.6. The ACCC therefore proposes to grant authorisation to application A91208.  
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Conduct for which the ACCC proposes to grant authorisation 
 
5.7. The ACCC proposes to grant authorisation to the Applicants to the proposed 

arrangements for five years.  
 
5.8. This draft determination is made on 24 March 2010. 
 
5.9. The attachments to this determination are part of the draft determination. 
 
Further submissions 
 
5.10. The ACCC will now seek further submissions from interested parties. In addition, the 

applicant or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act. 
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Trade Practices Act 1974 
(the Act). A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant protection from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act. One way in which parties may obtain protection is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.  
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference. A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination. The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination. Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation. If not, authorisation may be denied. However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment for application 
A91208 
 
The following table provides a chronology of significant dates in the consideration of the 
application by Gladstone Ports Corporation Limited & Ors.   
 

DATE ACTION 
24 December 2009 Application for authorisation lodged with the ACCC.  
29 January 2010 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
24 March 2010 Draft determination issued. 
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Attachment C — the tests for authorisation and other relevant 
provisions of the Act 
 
Trade Practices Act 1974 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
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the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 

as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 
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(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 
Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same. The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.18 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made. Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society. Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.19 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 
Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.20 
 
Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future21 

                                                 
18  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004. This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
19  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788. See also: Media Council case 

(1978) ATPR 40-058 at 17606; and Application of Southern Cross Beverages Pty. Ltd., Cadbury Schweppes Pty 
Ltd and Amatil Ltd for review (1981) ATPR 40-200 at 42,763, 42766. 

20  Section 91(3). 



 

DRAFT DETERMINATION                                                                       A91208 25

• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.22 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation23. It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
Minor variation 
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.24 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.25 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.26 The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.27 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.28 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.29 

                                                                                                                                                            
21  Section 88(10). 
22  Section 88(6). 
23   Section 90(10A) 
24  Subsection 91A(1) 
25  Subsection 87ZD(1). 
26  Subsection 91B(1) 
27  Subsection 91B(3) 
28  Subsection 91C(1) 
29  Subsection 91C(3) 
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Attachment D – map of the Central Queensland area 
 

 

 
 

   
 
 
(Map sourced from the Queensland Department of Mining and Energy.) 




