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Dear Sir 

Notification of third line forcing conduct 

We act on behalf of BMW Australia Ltd (BMW Australia). 

We enclose: 

• notification under section 93(1) of the Trade Practices Act 1974 (TPA); 
• a supporting submission (see attached Annexure); and 
• a cheque in the amount of $100 as payment of the required fees. 

If you have any questions in relation to this notification or require any further information, 
please do not hesitate to contact Miranda Noble or Geoff Carter of our office. 

Yours faithfully 

fld Miranda Noble Direct phone: +61 3 8608 2237 Direct fax: +61 3 8608 1230 
~m%il: miranda.noble@minterellison.com 
Partner responsible: Geoff Carter Direct phone: +6 1 3 8608 2090 
Our reference: 30-3 156634 

Enclosures 

MINTER ELLISON GROUP AND ASSOCIATED OFFICES 
SYDNEY MELBOURNE BRlSBANE CANBERRA ADELAIDE PERTH GOLD COAST 
AUCKLAND WELLINGTON HONG KONG SHANGHAI JAKARTA BANGKOK 
NEW YORK LONDON 
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Annexure 

1. Background 

1.1 Among other things, BMW Australia distributes imported MINI-branded motor 
vehicles, spare parts, accessories and associated products. 

BMW Australia supports a motor car racing competition in Australia known as 'MINI 
Challenge', which is a track racing series involving the racing of specially designed 
MINI motor vehicles (MINI Challenge). MINI Challenge involves several rounds of 
racing over the course of the year and teams accrue points depending upon their 
performance, with the series winner being the team with the most points at the end of 
the last round of the year. In 2010, there are seven rounds in the series. MINI Challenge 
is managed and operated by an event manager (Manager), which is currently Toleman 
Motorsport Pty Ltd ACN 1 18 339 567. Individuals or team entrants wishing to 
participate in the MINI Challenge series (whether in one round or several rounds) must 
enter into a 'Team Agreement' with the Manager. 

1.3 BMW Australia imports and supplies specially manufactured MINI motor vehicles for 
the purposes of MINI Challenge. Currently the rules governing the series only allow 
individuals and team entrants to compete using the factory built 2007 R56 model JCW 
MINI Cooper S (MINI Challenge Vehicle). The MINI Challenge Vehicle is designed 
for racing and would not be registrable for use as an ordinary vehicle in Australia. 
BMW Australia supplies the MINI Challenge Vehicle to individuals and teams wishing 
to participate in the MINI Challenge series. Participants may also source the MINI 
Challenge Vehicle from previous participants of MINI Challenge. 

1.4 Those wishing to obtain their MINI Challenge Vehicle fiom BMW Australia can do so 
via different means. While some MINI Challenge Vehicles are purchased outright by 
participants, BMW Australia also supplies the MINI Challenge Vehicles under 
instalment plan arrangements, loan arrangements and loan arrangements with an option 
to purchase to encourage participation by those that may not have the means or ability 
to purchase the vehicle outright. As part of these arrangements relating to the supply of 
MINI Challenge Vehicles by BMW Australia, participants must compete in nominated 
rounds of the MINI Challenge series and, in some instances, must compete in all rounds 
of the MINI Challenge series for the particular year. This is intended to encourage a 
greater degree of commitment from participating individuals and teams to MINI 
Challenge and thereby ensure its continued operation and success. To participate in the 
MINI Challenge series, as noted above, individuals and teams must enter into a 'Team 
Agreement' with the Manager. 

1.5 BMW Australia is also seeking to encourage participation in, and commitment to the 
MINI Challenge series, by offering various benefits and rewards. Some of these benefits 
and rewards are limited to those that compete in all rounds of racing in the MINI 
Challenge series for the year. To be able to compete in MINI Challenge and therefore to 
be eligible to receive those benefits and rewards, the individuals and teams must have 
entered into a 'Team Agreement' with the Manager. The benefits and rewards that BMW 



proposes to offer will vary over time, and some benefits and rewards may only be 
redeemable at suppliers nominated by BMW Australia which are involved in or 
connected to MINI Challenge. 

1.6 For this year's MINI Challenge, BMW Australia is, for example, offering a tyre subsidy 
and a parts subsidy, as a means of assisting individuals and teams participating in MINI 
Challenge with typical expenses associated with racing in the series. These subsidies, 
effectively a cash contribution towards purchases of tyres and parts, will be redeemable 
at suppliers nominated by BMW Australia who are involved in the MINI Challenge 
series - for example, the tyre subsidy will be redeemable at Dunlop at the MINI 
Challenge race venue on race days, and the parts subsidy will be redeemable at a parts 
dealer nominated by BMW Australia. The tyres to be used with MINI Challenge 
Vehicles are only available through Dunlop. (The rules governing the series require that 
participants only use a particular tyre from Dunlop to ensure equality across all 
participants). Some of the racing parts suitable for MINI Challenge Vehicles are also 
only available at the supplier nominated by BMW Australia. BMW Australia intends 
that the benefits and rewards that it will offer will incentivise individuals and teams to 
enter and compete in the MINI Challenge series, and thereby assist with the series' 
continued operation and success. 

2. Notified Conduct 

2.1 Our client is concerned that the above conduct could be characterised in a way which 
could technically contravene sections 47(6) and (7) of the TPA. Out of an abundance of 
caution, in order to minimise the risk of contravening sections 47(6) and (7), our client 
wishes to notify the conduct described above under section 93(1). The notified conduct 
is described in the attached Form G. 

3. Competition Issues 

3.1 We submit on behalf of our client that the Commission should not serve a notice under 
section 93(3A) of the TPA because the conduct in question will not adversely affect 
competition in any relevant market, and will result in public benefits and no identifiable 
public detriment. 

3.2 We believe the notified conduct will generate a number of public benefits including, for 
example: 

(a> offering participants in MINI Challenge flexibility in the way they can obtain a 
MINI Challenge Vehicle to use in the series; 

(b) offering participants in MINI Challenge various benefits and rewards in return 
for their participation in the series, and their optional acquisition of goods or 
services from certain suppliers in relation to MINI Challenge; 

(c) enabling BMW Australia to support the continued operation and success of 
MINI Challenge series, and thereby provide an opportunity for individuals and 
teams to participate in the series, and for the public to be able to attend the 
event, going forward. 



3.3 We do not believe that the notified conduct can have any adverse affect on competition 
in the relevant markets. We consider the relevant market for assessing this notification 
is the market for motor sports in Australia. This is a competitive market, and the MINI 
Challenge series is only one of a number of motor sport events being conducted in 
Australia. We do not consider that the conduct will create barriers to entry or otherwise 
harm competition in the relevant market. 

3.4 We also do not believe that the notified conduct causes any identifiable detriment to the 
public. There is no restriction on choice. Individuals and teams remain free to decide 
whether or not they wish to participate in MINI Challenge. They remain free to 
purchase or loan a MINI Challenge Vehicle for use in the series from BMW Australia, 
or from other owners of a MINI Challenge Vehicle. They also remain free to decide 
whether they wish to take advantage of the benefits and rewards being offered by BMW 
Australia in conjunction with participation in MINI Challenge. 

4. Conclusion 

4.1 For the reasons set out above, we do not believe the Commission should serve a notice 
under section 93(3A) of the TPA in respect of the attached notifications. This is because 
the notified conduct will cause little, if any, identifiable detriment and will generate 
public benefits. 



Regulation 71 

Form G 

Commonwealth of Australia 

Trade Practices Act 1974 - sub-section 93(1) 

NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices Act 1974, of 
particulars of conduct or of proposed conduct of a kind referred to in subsections 47 (2), (3), (4), 
(5 ) ,  (6) ,  (7), (8) or (9) of that Act in which the person giving notice engages or proposes to 
engage. 

1. Applicant 

(a) Name of person giving notice: 

~94576 BMW Australia Ltd ABN I1 004 67.5 129 (BMW Australia) 

(b) Short description of business carried on by that person: 

BMW Australia distributes imported MINI-branded motor vehicles, spare parts, 
accessories and associated products and services. BMW Australia supports MINI 
Challenge track racing series, which involves the racing of specially designed 
MINI motor vehicles (MINI Challenge). 

(c) Address in Australia for service of documents on that person: 

C/- Miranda Noble 
Minter Ellison Lawyers 
525 Collins Street 
MELBOURNE VIC 3000 

2. Notified arrangement 

(a) Description of the goods or services in relation to the supply or acquisition of 
which this notice relates: 

BMW Australia offering to supply a MINI motor vehicle to individuals and teams 
wishing to participate in MINI Challenge to purchase outright, under instalment 
plan, loan or similar arrangements, provided that they participate in the MINI 
Challenge series and compete in nominated rounds of the MINI Challenge series 
and, in some instances, all rounds of the MINI Challenge series for the year. To do 
so, individuals and teams must enter into a 'Team Agreement' with the manager of 
MINI Challenge 



BMW Australia offering to supply various benefits and rewards to individuals and 
teams who participate in MINI Challenge and compete in nominated rounds of the 
MINI Challenge series and, in some instances, all rounds of the MINI Challenge 
series for the year. The participants must redeem the relevant benefit or reward at 
suppliers nominated by BMW Australia who are involved in MINI Challenge 
(MINI Challenge Suppliers). 

(b) Description of the conduct or proposed conduct: 

BMW Australia will: 

supply or offer to supply goods or services in relation to MINI Challenge 
on the condition that the person acquires goods or services from the 
manager of MINI Challenge and/or MINI Challenge Suppliers; 
refuse to supply goods or services in relation to MINI Challenge to a 
person for the reason that the person has not acquired or not agreed to 
acquire goods or services from the manager of MINI Challenge, and/or 
MINI Challenge Suppliers; 
give or allow, or offer to give or allow, a discount, allowance, rebate or 
credit in relation to the supply of goods or services in relation to MINI 
Challenge to a person on condition that the person acquires goods or 
senjices from the manager of MINI Challenge, and/or MINI Challenge 
Suppliers; and/or 
refuse to give or allow, or offer to give or allow, a discount, allowance, 
rebate or credit in relation to the supply of goods or services in relation to 
MINI Challenge to a person for the reason that the person has not acquired 
or not agreed to acquire goods or services from the manager of the MINI 
Challenge and/or MINI Challenge Suppliers 

Persons, or classes of persons, affected or likely to be affected by the notified 
conduct 

(a) Class or classes of persons to which the conduct relates: 

Individuals and teams participating in MINI Challenge 

(b) Number of those persons: 

(i) At present time: 

There are a maximum of approximately 20 - 25 cars/teams participating in 
each round of a MINI Challenge series, although the number of cars / 
teams participating varies from series to series. The drivers /people 
constituting the team may change from round to round of a MINI Challenge 
series and between each MINI Challenge series. 

(ii) Estimated within the next year: 

See above 



(c) Where number of persons stated in item 3(b)(i) is less than 50, their names and 
addresses: 

Unknown (see above) 

4. Public benefit claims 

(a) Arguments in support of notification: 

Please refer to the Annexure. 

(b) Facts and evidence relied upon in support of these claims: 

Please refer to the Annexure. 

5. Market definition 

Please. refer to the Annexure. 

6. Public detriments 
. . - .  . . . . .  ~ 

(a) Detriments to the public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods or 
services described at 2(a) above and the prices of goods or services in other 
affected markets: 

Please refer to the Annexure. 

(b) Facts and evidence relevant to these detriments: 

Please refer to the Annexure. 

7. Further information 

(a) Name, postal address and contact telephone details of the person authorised to 
provide additional information in relation to this notification: 

Miranda Noble 
Minter Ellison Lawyers 
Level 23 
525 Collins Street 
MELBOURNE VIC 3000 



Dated 24 March 201 0 

Signed byfon beh$f of BMW Australia Ltd 

(Full Name) 

-361, t, ................................... 

(Organisation) 

(Position in Organisation) 



DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by or 
on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation is to 
be inserted in item 1 (a), not the name of the person signing the notice, and the notice is 
to be signed by a person authorised by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of the 
which the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of the 
Trade Practices Act 1974 have been reduced in whole or in part to writing, a copy of 
the writing is to be provided with the notice. 

5. Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving the 
notice is likely to deal in the course of engaging in the conduct at any time during the 
next year. 

7 .  Provide details of those public benefits claimed to result or to be likely to result from 
the proposed conduct including quantification of those benefits where possible. 

8. Provide details of the market(s) likely to be affected by the notified conduct, in 
particular having regard to goods or services that may be substitutes for the good or 
service that is the subject matter of the notification. 

9. Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 


