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Dear Dr Chadwick 

Qantas Airways Limited and British Airways plc - Revocation and Substitution -A9119516 

On 4 February 2010 the Commission issued a draft determination proposing to grant reauthorisation 
in relation to the joint venture between Qantas Airways Limited (Qantas) and British Airways PIC (BA) 
that is captured in the Restated Joint Services Agreement (JSA) (the Draft Determination). Qantas 
and BA strongly support the Commission's Draft Determination and appreciate this opportunity to 
comment. 

The parties agree that the JSA will not result in g substantial lessening of competition in the 
relevant markets.' The JSA joint venture has been in operation for over 14 years. Over this period 
the level of competition on all the JSA routes has intensified materially. This situation will only 
continue into the future where: 

government owned or supported mid-point carriers such as Singapore Airlines, Emirates 
Airlines, Ethiad Aitways and Cathay Pacific Airlines continue to be formidable competitors; and 
there are low barriers to entry and expansion as demonstrated by the additional capacity being 
introduced by Etihad Airways and Qatar Airways. By 2012, these carriers will add significant 
capacity and together with Emirates will operate almost 50% of premium seats on the Kangaroo 
Route. 

At the same time the JSA joint venture has delivered real and tangible benefits to Australian 
consumers and will continue to do so. These benefits include a broader availability of schedule 
options, cost savings and efficiencies that are passed on to consumers in the form of lower fares and 
integrated yield management systems. The Commission in its Draft Determination has explicitly 
accepted these benefits.* 

In addition to these general remarks, the parties would like to address the following specific matters 
raised, or conclusions reached, by the Commission in its Draft Determination. 

Counterfactual 

The Draft Decision identifies a perceived inconsistency between the parties' characterisation of the 
factual versus counterfactual. It suggests the parties have advocated that there will be a "collapse in 
demand", which precipitates BA's reduction in capacity in the counterfactual but a similar reduction in 
demand is largely ignored by the parties in the postulated factual world. 

Qantas and BA reiterate that there is considerable uncertainty associated with predicting the future 
with respect to aviation (be it factual or counterfactual) and that this situation has been exacerbated 

1 ACCC Draft Determination, 04.02.10 p.ii (Executive Summary) 
Ibid. [4.106] 

10251332 IABN 16 009 661 901 
203 Coward Street  ascot New South Wales 2020 Australia 

Telephone 61 (2) 9691 3456 Facsimile 61 (2) 9691 4950 



by the global financial crisis (GFC). This is uncontroversial and merely reflects the Commission's own 
view of the "changing and unpredictable nature of the relevant  market^".^ 

Against this background, the parties explicitly submitted that the collapse in current, overall demand 
occasioned by the GFC needs to be taken into account when contemplating both the factual and 
counterfactual scenarios (see p.21 of the original Submission). The GFC forms part of the "current 
state of competition" the parties proffered as the most likely factual, where current and potential 
competitors continue to compete vigorously. Depending upon the particular operator, this competition 
might incorporate some scheduled capacity reductions, whilst others (such as Etihad Airways and 
Qatar Airways for example) contemplate a strong growth path. 

The same points equally apply to the counterfactual scenario in this case, except the parties are also 
required to consider an additional step - how each (i.e. Qantas and BA) might act on these routes in 
the absence of the JSA and in the presence of the GFC (which is still materially affecting demand in 
the UK). The current state of competition, including the GFC, forms the backdrop. As a result, the 
parties believe the Commission has inadvertently mischaracterised its counterfactual analysis and 
should revisit this draft finding. 

Detriment 

The parties welcome the Commission's key conclusions that:4 

> the JSA joint venture is unlikely to result in anv substantial lessening of competition in the 
relevant markets, including the market for UK business passengers (as identified by the 
Commission); and 

> there is no evidence to suggest that substantial barriers to entry or expansion exist on the 
relevant routes between Australia and UWEurope. 

Nonetheless, one aspect of the Commission's analysis with respect to detriment merits further 
comment. At [4.186] the Commission notes the following: 

"While the substantial combined market share of the applicants in the UK business passenger 
market is inevitably likelv to lead to some lesseninq of com~etition in the market the ACCC 
considers the scale of the detriment has reduced over the past five years and will continue to 
reduce in the medium term.. ." (our emphasis) 

The first part of this sentence appears to imply that where parties have a substantial (howsoever 
defined) combined market share, this fact alone is "inevitably likely" to produce some lessening of 
competition. The parties disagree and submit that it is inappropriate to automatically link the two 
concepts, without further analysis. 

A high combined market share immediately post-arrangement (or merger) will not automatically 
produce a lessening of competition, particularly in markets such as the JSA routes where the 
Commission has acknowledged there are no substantial barriers to entry or expansion for new and 
existing ~ o m ~ e t i t o r s . ~  This position is in accordance with the Commission's own Merger Guidelines 
(2008): 13 

". . . market shares are an imprecise indicator of likely competitive effects" and ". . . high levels of 
market concentration are not necessarily reflective of a non-competitive market." 

It also accords with the stated opinions of the Commission's chairman:' 

"At a conceptual level, the ACCC considers that market share does not provide an accurate 
indication of the power a corporation has in a market. A firm with a high market share, but 
subject to a strong threat of entry (e.g. via import competition) may have very little capacity to 
misuse its size. " 

Ibid. [4.21 I] 
Ibid. p.ii & [4.164] 
Ibid. [4.154] & [4.164] 

6 Merger Guidelines (2008) at [2.8] & [7.7] ' Letter from Graeme Samuel (Commission Chairman) to Chris Bowen MP, "Misuse of Market Power Provisions 
of the Trade Practices Acf' 11 April 2008 



Moreover, a simple "snapshot" comparison of combined market shares immediately post authorisation 
is not consistent with the Commission's comment elsewhere in the Draft Determination that the 
assessment of public benefits (as opposed to detriment) need? to take place in the context of the 
longer term, rather than focusing on specific exogenous events. The parties agree and submit that a 
similar "forward looking" analysis should be equally applied to detriment assessment. 

Authorisation Term 

The Commission proposes to reauthorise the JSA joint venture for a period of only five years due to: 

the changing and unpredictable nature of the relevant markets and the aviation industry; and 
9 its view that there are no exceptional circumstances in this case to warrant consideration of an 

extended term. 

The Commission has determined not to accept the section 87B undertaking proffered by the parties 
on the basis that ". . . the acceptance of such an undertaking would in effect displace, at least in part, 
the established statutory mechanism for revocation, and revocation and substitution, that are provided 
for in . . . the ~ c t . " ~  There were no submissions from any of the interested parties consulted in relation 
to the proposed undertaking. 

The parties respectfully disagree with the Commission's reasoning and conclusion in relation to the 
appropriate length of authorisation and the application of the section 87B undertaking. The proposed 
undertaking contemplates: 

9 the Commission authorising the JSA joint venture for a minimum period of five years - subject 
to the Commission's existing power under section 91B of the Act to revoke existing 
authorisations; and 

9 the Commission having the ability, at any time after the first five years, to compel the parties to 
resubmit the JSA for a fresh application to determine whether it still meets the net public benefit 
test set out in subsections 90(6) and 90(8) of the Act. 

The undertaking is not intended to displace in any way the established statutory mechanisms under 
the Act, nor could it legitimately do so. Instead, it was intended to offer the Commission enhanced 
flexibility to reconsider the JSA joint venture after an initial period of time by delivering additional 
options for review. It was always contemplated that the undertaking would operate in tandem with, 
rather than as a replacement for, the Commission's pre-existing powers. Indeed, the parties believe 
the undertaking will assist the Commission in ensuring the JSA joint venture is open to review as and 
when the regulator identifies a need to reconsider the balance of public benefits and detriments in an 
evolving industry. 

The parties also reiterate that this is the fourth time the Commission has considered the JSA joint 
venture, which is an enduring arrangement in an industry where exceptional circumstances do, in one 
sense, apply. As the Commission is aware, the unique regulatory features of air services agreements 
in the aviation industry mean that mergers are difficult to implement and consequently, long-standing 
arrangements such as the JSA joint venture are of particular importance. 

Against this background, the Commission is asked to reconsider the innovative suggestion of an 
undertaking under section 87B. To the extent the Commission has residual concerns that dealing 
with the JSA on these terms would amount to a perpetual authorisation, Qantas and BA are willing to 
amend their request and seek authorisation of the JSA joint venture for a ten year period, whilst 
maintaining the proposed undertaking mechanism. In this way, the parties are effectively seeking a 
fixed term authorisation in accordance with the Commission's current policy, whilst offering the 
Commission additional flexibility between five and ten years to reconsider its decision in light of 
dynamic and unpredictable market changes. Alternatively, if the Commission determines not to 
accept the undertaking, Qantas and BA wish to amend their application for authorisation of the JSA 
joint venture for a period of 10 years. 

See n2 at [4.75] 
Ibid. 14.2131 



If you wish to discuss any of the matters raised above, please do not hesitate to contact me on 02 
9691 3456 or Michele Laidlaw on 02 9691 5799. 

Yours sincerely 

Brett Johnson 
General Counsel 

Copy: Teresa Nowak - teresa.nowak@accc.nov.au 
Sharon Henrick - Sharon.Henrick@mallesons.com 


