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Summary 
 
The Australian Competition and Consumer Commission (ACCC) has decided to vary 
authorisations A91135 and A91157. The authorisations were granted to Benaris 
International Pty Limited (Benaris) and Woodside Energy Limited (Woodside) on  
2 September 2009. 
 
Authorisation was granted for an agreement between Woodside and Benaris to jointly 
market and sell their shares of LPG produced by the Otway Gas Project. 
 
The variation to the authorisation allows Benaris and Origin Energy Resources Limited 
(Origin), as distinct from Benaris and Woodside, to jointly market the same parcel of 
LPG that Woodside and Benaris previously jointly marketed.  
 
1 Introduction 
1.1 Authorisation is a transparent process where the ACCC may grant immunity 

statutory protection from legal action for conduct that might otherwise breach 
the Trade Practices Act 1974 (the Act).  The ACCC may ‘authorise’ businesses 
to engage in anti-competitive conduct where it is satisfied that the public benefit 
from the conduct outweighs any public detriment.  The ACCC conducts a 
public consultation process when it receives an application for authorisation, 
inviting interested parties to lodge submissions outlining whether they support 
the application or not.   

Minor variation 

1.2 A person to whom an authorisation has been granted may subsequently seek to 
vary the authorised arrangements. Depending on the nature of the proposed 
variation, the person may apply to the ACCC for a minor variation to the 
authorisation. A minor variation is defined in the Act as a single variation that 
does not involve a material change in the effect of the authorisation. 

1.3 The ACCC must, if it is satisfied that the proposed variation is minor, invite 
submissions from interested parties. After consideration of the application and 
any submissions received, the ACCC may make a determination varying the 
authorisation or dismissing the application.  

1.4 The ACCC may vary the authorisation where, if it were a new authorisation, 
and subsections 90(5A), (5B), (6) or (7) would apply, the ACCC is satisfied that 
the variation will not result in a reduction in the extent to which the benefit to 
the public of the authorisation outweighs any detriment to the public caused by 
the authorisation. 

The application for minor variation 

1.5 On 15 December 2009 Benaris, Origin and Woodside (together, ‘the 
Applicants’) lodged an application under section 91A of the Act for a minor 
variation to authorisations A91135 and A91157.  
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1.6 The Applicants are three of the existing four joint-venture partners in the Otway 
Gas Project.  

Authorisations A91135 and A91157 

1.7 Authorisations A91135 and A91157 were granted to Woodside and Benaris on 
2 September 2009. The ACCC granted authorisation for an agreement between 
Woodside and Benaris to jointly market and sell their shares of LPG produced 
by the Otway Gas Project. 

1.8 The Otway Gas Project supplies approximately four per cent of LPG extracted 
from the Victorian and South Australian LPG production basins. 

1.9 At the time authorisation was granted Woodside had an approximately 52 per 
cent share in the Otway joint venture project and Benaris an approximately 13 
per cent share. The remaining joint venture participants, Origin, and CalEnergy 
had 30 per cent and 5 per cent shares in the project.  

1.10 As the Otway Gas Project supplies approximately four per cent of LPG 
extracted from the Victorian and South Australian LPG production basins, the 
shares of the project jointly marketed by Woodside and Benaris represented 
about three per cent of total LPG produced in the Victorian and South 
Australian basins. 

1.11 Benaris does not have any Australian-based marketing, administration, 
operations or logistics capacity, making it difficult for it to market its share of 
LPG produced by the Otway Gas Project separately.  

1.12 Woodside and Benaris had been jointly marketing their shares of LPG produced 
by the Otway Gas Project since 2008 under an authorisation the ACCC 
previously granted in 2006.  

1.13 In granting the current authorisations, the ACCC stated that it considered that, 
absent the joint-marketing arrangements, Benaris would be likely to sell its 
share to one of the other venture participants. The ACCC stated that Benaris 
jointly marketing its share of LPG with Woodside, rather than selling its share 
to one of the project partners, would result in some, small, transaction-cost 
savings for Benaris. The ACCC stated that the proposed arrangements would 
generate little, if any, anti-competitive detriment and were unlikely to affect the 
wholesale LPG price as the combined volume of LPG to be jointly marketed 
represented about three per cent of total Victorian and South Australian non-
refinery production.  
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Current application for minor variation 

1.14 On 15 December 2009 Benaris, Origin and Woodside lodged an application for 
minor variation to authorisations A91135 and A91157.  

1.15 As a result of Benaris and Origin agreeing to acquire Woodside’s participating 
interest in the Otway Gas Project, the Applicants seek to vary the existing 
authorisation so that Benaris and Origin, as distinct from Benaris and 
Woodside, are authorised to jointly market and sell their shares of LPG 
produced by the Otway Gas Project. 

1.16 The Applicants also seek interim authorisation for the proposed minor variation 
to enable them to complete the acquisition in early 2010. 

2 Background 
2.1 The Otway Gas Project is an unincorporated joint venture between Woodside, 

Benaris, Origin and CalEnergy. Around four per cent of ‘naturally occurring’ 
LPG production in the Victorian and South Australian basins is from the Otway 
Gas Project. 

2.2 On 2 November 2009, Origin and Woodside announced that Origin had entered 
into an agreement to acquire Woodside’s participating interest in the Otway Gas 
Project. Subsequently, on 2 December 2009, Benaris announced its intention to 
exercise its pre-emptive rights under the relevant joint venture agreement to 
acquire its respective entitlement in relation to Woodside’s participating 
interest. The ACCC decided not to oppose these acquisitions under section 50 
of the Act on 15 December 2009. 

2.3 The participating interest of the participants in the Otway Gas Project pre and 
post these acquisitions will be as follows. 

 Pre-acquisition Post acquisition 
Woodside 51.55% 0% 
Benaris 12.7% 27.77% 
Origin 30.75% 67.23% 
CAL Energy 5% 5% 

 
2.4 As part of the acquisition of Woodside’s participating interest, Origin and 

Benaris will acquire Woodside’s existing rights under: 
• the LPG Marketing Agreement between Woodside Energy Ltd 

(Representative) and Benaris International Pty Ltd (Seller) and 

• any LPG supply agreements entered into with a common customer or 
common customers pursuant to the LPG Marketing Agreement. Those 
customers are: 

o in respect of the 2009 LPG supply agreements with Elgas Ltd and 
o in respect of the 2010 LPG supply agreement with Wesfarmers 

Kleenheat Gas Pty Ltd.  
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2.5 As a result of the acquisition (and Woodside’s exit from the Otway Gas 

Project), the Applicants wish to vary the current authorisation, on or from the 
completion date of the acquisition, so that Benaris and Origin, as distinct from 
Benaris and Woodside, are authorised to jointly market and sell their shares of 
LPG produced by the Otway Gas Project. 

 
2.6 Under the proposed arrangements Origin will not jointly market the LPG from 

its acquisition of Woodside’s participating interest in the Otway Gas Project 
with any other LPG it currently sells, including its existing production of LPG 
from the Otway Gas Project. Accordingly, the share of production from the 
Otway Gas Project to be jointly marketed will not change. The only change will 
be that Origin, rather than Woodside, will market this LPG (separately from any 
other LPG marketed by Origin). 

2.7 The parcels of LPG that participants will market pre and post the acquisitions 
will be as follows. 

 Pre-acquisition Post acquisition 
Woodside/Benaris 64.25% 0% 
Origin/Benaris 0% 64.25% 
Origin 30.75% 30.75% 
CAL Energy 5% 5% 

 

3 Submissions received by the ACCC 
3.1 The ACCC on this application for minor variation received a supporting 

submission from the Applicants at the time of lodging the application, an 
interested party submission and a further submission from the Applicants in 
response to the interested party submission. Copies of these public submissions 
are available from the authorisations register on the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this 
matter. 

Applicants’ submission 
 
3.2 The Applicants submit that the proposed variation is minor and does not involve 

any material change in the effect of the authorisation for the following reasons: 

• The variation represents a simple substitution of Origin for Woodside, in the 
arrangements already authorised. 

• Origin will continue to market its existing share of LPG from the Origin Gas 
Project, and any other LPG it sells, separately to its joint marketing 
arrangements with Benaris meaning that the volume of LPG to be jointly 
marketed will, as is the case under the currently authorised arrangements, 
represent around 3 per cent of total LPG produced in the Victorian and 
South Australian production basin. 
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3.3 The Applicants also submit that the proposed variation will not result in any 
decrease in the public benefits, or increase in the public detriments originating 
from the authorised arrangements for the following reasons: 

• It remains the case that absent the authorisation (as varied) Benaris would 
be likely to sell its share of the LPG to another joint venture partner rather 
than sell it separately because Benaris does not have marketing, contract 
administration or operations and logistics personnel in Australia. 

• Given that Origin will continue to market its existing share of LPG from the 
Origin Gas Project, and any other LPG it sells, separately to its joint 
marketing arrangements, the variation will not have any impact on 
competition in relevant markets or lessen competitive choices available to 
customers. 

• The variation will produce an additional public benefit by facilitating 
investment in major Australian and export resource projects and ensure 
security of supply to Australian customers in accordance with existing 
contractual arrangements. 

 
Interested party submission 
 
3.4 The ACCC invited 21 potentially interested parties to comment on the 

application for minor variation. Elgas Ltd, one of the largest suppliers of LPG in 
Australia, was the only party to provide a submission.  

 
3.5 Elgas opposes the proposed minor variation of the authorisation as it broadly 

considers that it constitutes a ‘material change in effect’ in the previously 
granted authorisations for the following reasons: 

• Origin’s acquisition of a significant share of Woodside’s previous interest in 
the Otway joint venture is a not a ‘like for like’ substitution given Origin’s 
existing wholesale LPG interests and integration into the retail sector. 

• In practice the aggregation of the holdings in the Otway joint venture 
following the acquisition will result in 95 per cent of LPG being marketed 
by Origin. 30.75 per cent will be in Origin’s own right and 64.25 per cent on 
behalf of itself and Benaris.  

• The public benefits on which the authorisations were initially granted will 
no longer prevail if the minor variation is given effect due to Benaris’ 
interest in the joint venture more than doubling.  

• The proposed minor variation is likely to result in a reduction in public 
benefit as it will discourage independent entry into the LPG wholesale 
distribution sector.  
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3.6 Elgas notes that Woodside is an upstream participant in the exploration and 

development of gas resources. Origin on the other hand is a vertically integrated 
energy company with interests in upstream wholesale and downstream 
distribution and retail of LPG, as well as natural gas and electricity. Elgas 
further notes that following the acquisition Origin will hold 67 per cent of the 
Otway project in addition to a 42.5 per cent stake in Yolla Gas Project.  

 
3.7 Elgas questions the Applicants’ submission that Origin will in effect market two 

bundles of Otway LPG separately. Namely, Origin’s share of production from 
Otway held prior to Woodside’s sale and the interests previously held by 
Woodside that will now be controlled by Origin and Benaris. Elgas notes that 
the Applicants have failed to provide any details on the separate marketing 
arrangements and therefore consider: 

 
Such proposed behavioural separation appears highly artificial and unlikely to provide 
effective safeguards against uniform market of Origin’s LPG volumes in practice 
(especially those from the Otway JV). 

 
3.8 Elgas is of the view that post acquisition, Benaris with its increased share of the 

joint venture will have sufficient LPG interests to facilitate independent 
marketing operations. Elgas notes that CalEnergy separately markets its share of 
Otway production in addition to its share of the Yolla project and combined 
these shares are smaller than Benaris’ holding in the Otway project post 
acquisition. As such, Elgas considers that the previous identified counterfactual, 
that absent authorisation Benaris would sell its share of production to another 
joint venture partner, no longer holds.  

 
Applicants’ further submission 
 
3.9 The Applicants provided an additional submission on 20 January 2010 in 

response to the interested party submission from Elgas. Broadly, the Applicants 
disagree with the concerns raised by Elgas and remain of the view that the 
proposed variation will not involve any material change in the effect of the 
authorisation.  

 
3.10 The Applicants again stress that the proposed variation will not result in any 

increase in the volume of LPG from the Otway project that will be jointly 
marketed. Further, they note that the amount jointly marketed is approximately 
3 per cent of LPG produced in Victoria and South Australia and even if Origin 
and Benaris were to jointly market their entire shares it would only account for 
approximately 4.38 per cent of LPG produced. 
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3.11 The Applicants further consider that the proposed variation will have no effect 

for the remainder of 2010. They note that Woodside and Benaris have already 
entered into contracts for the supply for their respective shares of LPG produced 
from Otway to Wesfarmers Kleenheat Gas for the period 1 January to  
31 December 2010. The result is that Benaris’ entire share of LPG, both before 
and post acquisition, and the entire share of the Woodside interest acquired by 
Origin are committed to a customer for the duration of 2010 under supply 
agreements entered into under the existing authorisations.  

 
3.12 The Applicants query Elgas’ consideration that Benaris’ increase in share of the 

Otway project by 15.07 per cent should enable them to effectively market their 
share of LPG separately. They note that this would increase their share of 
Victoria and South Australian production from 0.59 per cent to approximately 
1.28 per cent. Further, the Applicants are of the view that the public benefit of 
cost savings for Benaris through joint marketing that was identified in the 
authorisation determination remains unchanged. In support of this view the 
Applicants note that: 

 
• the Otway Project is Benaris’ only production interest in Australia  
• Benaris’ entire LPG volumes from the Otway Gas Project are already 

committed for 2010 
• Benaris has no marketing, contracting or logistics personnel in Australia and  
• Benaris’ acquisition of a share of the Woodside holding will only result in a 

modest increase in Benaris’ off take entitlement.  
 

4 Statutory test 
4.1 Section 87ZD of the Act defines a minor variation as a single variation that does 

not involve a material change in the effect of the authorisation.  
 
4.2 Section 91A of the Act provides that the ACCC must, if it is satisfied that the 

proposed variation is a minor variation, invite submissions from interested 
parties.  After consideration of the application and any submissions received, 
the ACCC may make a determination varying the authorisation or dismissing 
the application. 

 
4.3 Relevantly, Section 91A(4) of the Act provides that the ACCC may grant a 

minor variation to an authorisation granted under section 88(1) or section 
88(1A), where it is satisfied that the variation would not result, or would be 
likely not to result, in a reduction in the extent to which the benefit to the public 
of the authorisation outweighs any detriment to the public caused by the 
authorisation. 

 
4.4 The ACCC applies the ‘future with-and-without test’, or counterfactual, 

established by the Australian Competition tribunal to identify and weigh the 
public benefits and public detriments. 
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5 ACCC assessment 
The counter-factual 

5.1 As the statutory test requires regard to be had to the authorisation, in order to 
determine whether there is any reduction in the extent to which public benefits 
outweigh public detriment arising from the variation, a useful starting point is 
the ACCC’s conclusion on the counterfactual identified in the determination. 
Paragraph 4.10 of the determination states: 

Broadly, absent the proposed arrangements, Benaris’ options include 
choosing to sell its share of LPG from the Otway project to one of the 
other joint-venturer partners, most likely Origin or Woodside, separately 
marketing its share of production or withdrawing from the joint-venture 
arrangements. 

5.2 The ACCC concluded that the most likely counterfactual, should the joint-
marketing arrangements not proceed, would be that Benaris would be likely to 
sell its share of the joint venture’s production to one of the other joint-venture 
partners (paragraph 4.14). 

5.3 As a result of its intended acquisition of part of Woodside’s interest in the 
Otway project, Benaris will have a larger share of LPG production from the 
project. This larger share is, however, only 1.28 per cent of total Victorian and 
South Australian LPG production. 

5.4 It also remains the case that Benaris has no established marketing infrastructure 
in Australia. In order to separately market its share of LPG production, as Elgas 
submits Benaris should do, Benaris would incur both (i) start up costs to enable 
it to engage in the necessary marketing activities, and also (ii) ongoing 
marketing costs. 

5.5 Accordingly, despite Benaris now having an increased share of LPG production 
of the Otway project, the ACCC considers that, absent the minor variation to the 
authorisation, Benaris would be unlikely to separately market this share. The 
ACCC notes that in the previous structure of the Otway joint venture Benaris’ 
sold its share of the natural gas production to Woodside rather than separately 
market. Consequently, the ACCC considers that, consistent with its 
determination of the authorisation application, the most likely counter factual is 
that Benaris would seek to sell its LPG production stream directly to another 
partner in the Otway joint venture. In this respect, the ACCC rejects Elgas’ 
submission that Benaris should now be able to separately market its share 
because Benaris has an increased share of LPG production of the Otway project. 
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Is there a reduction in the extent the public benefit outweighs the public 
detriment? 

5.6 The ACCC notes that the Applicants have committed that, following the 
acquisition, Origin will not jointly market the LPG from its acquisition of 
Woodside’s participating interest in the Otway project with any other LPG it 
currently sells, including its existing production from the Otway project. In 
effect, the Applicants submit that the gas produced from the Otway project will 
be marketed by Origin in two bundles, being (i) Origin’s share in the Otway 
project prior to Woodside acquisition (a 30.75% parcel), and (ii) the 
combination of Benaris’share in the Otway project, and Origin’s share acquired 
from Woodside (a 64.25% parcel). 

5.7 Aside from this commitment to separately market those two parcels, the 
Applicants have provided no information about how this arrangement will 
operate in practice. Elgas submits that such separation is artificial and is 
unlikely to prevent aggregation of the parcels in any event. This would mean 
95% of LPG production from the Otway project would be marketed by Origin. 
Whilst this proposition has some force, it is unlikely to bring with it any 
associated public detriments, particularly having regard to the counterfactual.  

5.8 The Otway project represents a small percentage of overall production of LPG 
in Victoria and South Australia with production from the Bass Strait fields, 
controlled by Esso Australia and BHP Billiton, comprising the majority. Even if 
Origin and Benaris jointly marketed their entire shares from the Otway project 
this would only account for approximately 4.38 per cent of LPG produced in 
Victoria and South Australia.  

5.9 As noted previously, the ACCC considers that the most likely counterfactual is 
Benaris selling its share of LPG production to one of the two other joint venture 
partners. Were the minor variation denied the likely structure of marketing of 
LPG production from the Otway project would be similar to that in which 
Origin did not meet its commitment to separately market the two distinct 
parcels and instead marketed them jointly.  

5.10 Noting the likely counterfactual and the small size of the LPG production from 
the Otway project, Origin’s behavioural commitment, while a relevant factor, is 
not a fundamental consideration for the ACCC in assessing whether the 
application is minor.  

5.11 Further, the ACCC notes that for the 2010 calendar year Woodside and Benaris 
have already entered into contracts for the supply of their shares of LPG from 
the Otway project with Wesfarmers Kleenheat Gas Pty Ltd.  Benaris’ share of 
the acquired Woodside production has also been committed for the duration of 
2010. In effect, this means that for 2010 the supply of LPG continues under the 
authorised arrangements as if Woodside continues to be a partner with Benaris 
in the joint marketing arrangements.  
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5.12 The ACCC accepts that Origin has the characteristics of vertical integration in 
the LPG sector that Woodside does not have. However, the ACCC notes that 
the share of production to be covered by the minor variation is small compared 
to total production in Victoria and South Australia and there remain a number of 
other sources of LPG available to customers.  

5.13 Based on the information before it and for the reasons noted above, the ACCC 
considers that the proposed variation, namely the replacing of Woodside with 
Origin, is such that it is unlikely to result in a material change in the effect of 
the authorisation and is therefore minor.  

5.14 As also noted above the ACCC considers that absent the joint-marketing 
arrangements, Benaris would be likely to sell its share to one of the other 
venture participants. Benaris jointly marketing its share of LPG with Origin, 
rather than selling its share to one of the project partners, will result in small 
transaction-cost savings for Benaris.  

5.15 The arrangement will generate little, if any, anti-competitive detriment and is 
unlikely to affect the wholesale LPG price as the combined volume of LPG to 
be jointly marketed represents only about three per cent of total Victorian and 
South Australian non-refinery production. 

5.16 The ACCC does not consider that substituting Origin for Woodside in the 
proposed arrangements impacts on the public benefits and detriments of the 
authorised arrangements. 
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6 Determination 
 
6.1 On 15 December 2009 Benaris, Origin and Woodside lodged an application 

under section 91A of the Act for minor variation to authorisations A91135 and 
A91157. Authorisations A91135 and A91157 were granted on 
2 September 2009. 

 
6.2 The ACCC is satisfied that the variation is minor.  
 
6.3 The ACCC is satisfied that the public benefit test in section 91A(4) of the Act is 

met – that is, the variation which is the subject of this application is unlikely to 
result in a reduction in the extent to which the benefit to the public of the 
authorisation outweighs any detriment to the public caused by the authorisation. 

 
6.4 Pursuant to section 91A(3) of the Act, the ACCC makes this determination 

varying authorisations A91135 and A91157, so that Benaris and Origin are 
authorised to make and give effect to all contracts, arrangements or 
understandings relating to common terms and conditions (including price) on 
which LPG produced by the Otway Gas Project for and on behalf of Benaris 
and Origin (excluding the share of LPG production held by Origin prior to the 
sale of Woodside Energy’s equity interest) will be offered for sale and to jointly 
market and sell that LPG to a common customer or customers.  

 
6.5 This determination is made on 4 February 2010.  If no application for a review 

of the determination is made to the Australian Competition Tribunal in 
accordance with section 101 of the Act, it will come into effect on  
26 February 2010.   

6.6 The Applicants have also sought interim authorisation for the proposed minor 
variation. The ACCC has decided to grant interim authorisation with respect to 
the application for minor variation. Interim authorisation will remain in place 
until the date the ACCC’s determination comes into effect or until the ACCC 
decides to revoke interim authorisation.




