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Summary 
The ACCC proposes to grant authorisation to Qantas and British Airways to continue their Joint 
Services Agreement for another five years. 

On 16 October 2009, Qantas Airways Limited (Qantas) and British Airways Plc (BA) lodged 
applications for re-authorisation (revocation and substitution) to continue to give effect to the 
Restated Joint Services Agreement (JSA). 

The JSA provides for coordinated commercial arrangements between Qantas and BA in the 
provision of air transport services primarily between Australia and Europe.  The JSA involves 
coordination of scheduling, marketing, sales, freight, pricing, purchasing and customer service 
activities. 

The ACCC considers that the JSA is likely to continue to result in some public benefits.  The 
ACCC is of the view, however, that there has been some decline in the level of the public 
benefits delivered by the JSA since the ACCC’s consideration of the last authorisation in 2005. 

While the JSA is likely to continue to deliver a public benefit in the form of broader availability 
of schedule options for air passengers, the applicants have reduced capacity on some routes and 
decreased the schedule options since the last authorisation.  At the same time, additional flight 
options have been made available for consumers through the emergence of new entrant mid-
point carriers.  
 
The ACCC also believes that the JSA is likely to continue to give rise to cost savings which are 
likely to be passed on to consumers, especially those travelling on economy fares, as a result of 
strong competition on most routes operated by the applicants’ under the JSA.   
 
The ACCC considers that the JSA is unlikely to result in any substantial lessening of 
competition in the relevant markets.  While there may be some lessening of competition in the 
UK business passenger market, the ACCC considers that the extent of this detriment has 
reduced since the ACCC’s assessment of the JSA in 2005.  In reaching this view, the ACCC has 
taken into account, in particular, increasing competition from midpoint carriers.  

On balance, the ACCC is satisfied that the public benefit likely to result from the JSA outweighs 
the likely public detriment.  
 
As part of their application for reauthorisation, the applicants have also submitted a section 87B 
undertaking proposal in relation to the term of the authorisation being sought.  In effect, the 
applicants’ proposal provides for authorisation for an unlimited period of time subject to a 
mechanism whereby the ACCC may trigger a review of the authorisation governed by the 
proposed section 87B undertaking, by compelling the applicants to submit a fresh application 
for authorisation at any time after an initial five year period. 
 
However, the ACCC considers that authorisation for a period beyond five years is not 
appropriate under the circumstances, taking into account, among other things, the evolving and 
dynamic nature of the aviation industry and relevant markets.  The ACCC also considers that the 
acceptance of such an undertaking would in effect displace, at least in part, the established 
statutory mechanisms for revocation, and revocation and substitution, that are already provided 
for in sections 91B and 91C of the Act.  Accordingly, the ACCC does not propose to accept an 
undertaking in the terms proposed. 
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The ACCC has decided to grant interim authorisation to allow the parties to continue operating 
the JSA while the ACCC finalises its assessment of this application. Interim authorisation will 
take effect from the time authorisations A30226 and A30227 expire and will remain in place 
until the date the ACCC’s final determination comes into effect or until the ACCC decides to 
revoke interim authorisation. 
 
The ACCC will now seek further submissions from the applicants and interested parties on this 
draft determination prior to making a final decision. The applicants or interested parties may 
also request a conference be held to make oral submissions on the draft determination. 
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List of abbreviations 
 

ACCC Australian Competition and Consumer Commission 

The Act Trade Practices Act 1974 

Air NZ Air New Zealand Limited 

AFTA Australian Federation of Travel Agents 

Air Pacific Air Pacific Limited 

Applicants Qantas Airways Limited and British Airways plc 

BITRE Bureau of Infrastructure, Transport and Regional Economics 

BA British Airways plc 

DITRDLG Department of Infrastructure, Transport, Regional 
Development and Local Government 

DIAC Department of Immigration and Citizenship 

Fourth freedom The right of an airline to carry passengers from a foreign 
country to its own 

Fifth freedom The right of an airline of one country to land in a foreign 
country and pick up and deliver traffic from that country to a 
second foreign country 

GFC Global financial crisis 

Interlining Interlining involves the carriage of passengers and/or freight 
between two points using more than one airline under an 
arrangement which typically involves baggage check through 
and the honouring of tickets between airlines 

IASC International Air Services Commission 

JSA British Airways Plc and Qantas Airways Limited Restated 
Joint Services Agreement dated 3 April 2000 (as amended) 

Kangaroo Route The route between Australia and the United Kingdom 

Load factor Load factors measure the percentage of seats filled on an 
aircraft on any given route. This is derived from dividing the 
number of passengers travelled by the number of seats 
available 

oneworld A marketing alliance formed in 1998.  Its members are 
Qantas, BA, American Airlines Inc, Cathay, Aer Lingus, 
Finnair, Iberia and LanChile 
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Qantas Qantas Airways Limited 

RPKs Revenue passenger kilometres 

Sector A sector is a non-stop flight leg between two points 
(excluding technical stops where no passengers or cargo are 
picked up or dropped off)    

Sixth freedom The right of an airline to carry traffic between two foreign 
countries via its own country  

Seventh freedom The right of an airline to carry passengers between two 
foreign countries, without stopping, originating or being 
destined for its own country 

SE Asia South East Asia 

SSNIP The test used to determine, for the purpose of market 
definition, the smallest area over which a profit maximising 
monopolist would impose a “small but significant and non-
transitory increase in price”  

Supporting 
Submission 

Submission in support of applications for revocation and 
substitution A91195 & A91196 lodged by the applicants on 
16 October 2009 

Third freedom The right of an airline to carry passengers from its own 
country to a foreign country 

The Tribunal The Australian Competition Tribunal 

UK United Kingdom 

Virgin Blue Virgin Blue Airlines Pty Ltd, Virgin Blue International 
Airlines Pty Ltd, Pacific Blue Airlines (Aust) Pty Ltd, Pacific 
Blue Airlines (NZ) Ltd 

Yield Airline revenue per unit of traffic. Passenger yield is airline 
revenue per passenger kilometre 

2005 Determination The ACCC’s determination in respect of applications for 
authorisation A30226 & A30227 lodged by Qantas Airways 
Limited and British Airways plc in 2003 in respect of the JSA 
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1. The applications 
 
1.1. On 16 October 2009 Qantas and BA lodged applications A91195 and 

A91196 for the revocation and substitution of authorisations A30226 and 
A30227. 

 
1.2. Authorisation is a transparent process where the ACCC may grant immunity 

from legal action for conduct that might otherwise breach the Trade 
Practices Act 1974 (the Act). The ACCC may ‘authorise’ businesses to 
engage in anti-competitive conduct where it is satisfied that the public 
benefit from the conduct outweighs any public detriment.  

 
1.3. The ACCC conducts a public consultation process when it receives an 

application for authorisation, inviting interested parties to lodge submissions 
outlining whether they support the application or not. Further information 
about the authorisation process is contained in Attachment A.  

 
1.4. The holder of an authorisation may apply to the ACCC to revoke an existing 

authorisation and grant another authorisation in substitution. In certain 
circumstances the ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place. In order for the 
ACCC to re-authorise conduct, the ACCC must consider the substitute 
authorisation in the same manner as the standard authorisation process.  

 
1.5. Qantas and BA are seeking the revocation of authorisations A30226 and 

A30227 and their substitution with authorisations:  
 

 A91195, made under subsections 88(1A) and 88(1) of the Act to make 
and give effect to: 

 
- a contract, arrangement or understanding, a provision of which is or 

may be an exclusionary provision within the meaning of section 45 of 
the Act; 

 
- a contract, arrangement or understanding, a provision of which is, or 

may be, a cartel provision and which is also, or may also be, an 
exclusionary provision within the meaning of section 45 of that Act. 

 
 A91196, made under subsections 88(1A) and 88(1) of the Act to make 

and give effect to: 
 

- a contract or arrangement, or arrive at an understanding, a provision of 
which would have the purpose, or would have or might have the effect, 
of substantially lessening competition within the meaning of section 45 
of the Act.   

 
- a contract or arrangement, or arrive at an understanding a provision of 

which would be, or might be, a cartel provision (other than a provision 
which would also be, or might also be, an exclusionary provision 
within the meaning of section 45 of that Act). 
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1.6. In particular, Qantas and BA seek authorisation for the Restated Joint 

Services Agreement dated 3 April 2000 (as amended) (‘JSA’) and related 
and consequential coordination of schedules and pricing.  

 
1.7. The JSA has been in operation for over 14 years.  During that time the 

applicants have offered coordinated air transportation services on routes 
between Australia and Europe.  

 
1.8. Under the JSA, Qantas and BA may coordinate the following: 
 

 service parameters (routings, frequencies, aircraft types, products 
specifications, aircraft configuration, connection requirements and times 
for services offered); 

 scheduling; 

 sales and marketing; 

 cargo; 

 pricing (which may include fares and new fare products as well as 
consumer rebates, incentives and discounts); 

 holiday products; 

 distribution and agency arrangements; 

 frequent flyer programs; 

 in-flight products; 

 information technology; and 

 purchasing activities 

to the extent that such service parameters and activities relate wholly or 
partly to services between Australia and Europe (via any intermediate point), 
Australia and any intermediate points to Europe, and Europe and 
intermediate points to Australia, or such other routes as the applicants may 
agree.   

 
1.9. As part of their application for re-authorisation, the applicants have 

submitted for consideration by the ACCC, a section 87B undertaking 
proposal in relation to the term of authorisation sought. In circumstances 
where the ACCC decides to grant authorisation of the current application, the 
undertaking proposal provides for a mechanism whereby the authorisation 
continues indefinitely subject to:  

 
 the ACCC requiring the applicants to resubmit a fresh application for 

authorisation regarding the arrangements under the JSA at any time 
following an initial period of five years; and 

 the ACCC subsequently issuing a decision to deny authorisation.   
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1.10. A chronology of the significant dates in the ACCC’s consideration of these 
applications is contained in Attachment B. 

 
Interim authorisation 
 
1.11. Authorisations A30226 and A30227 expire on 1 March 2010.  On 22 

December 2009, Qantas and BA requested interim authorisation to allow the 
JSA to continue to operate until the ACCC issues a final determination in 
response to Applications A91195 and A91196. 

 
1.12. The ACCC has decided to grant interim authorisation.  Interim authorisation 

will take effect from the time authorisations A30226 and A30227 expire and 
will remain in place until the ACCC’s final determination comes into effect 
or until the ACCC decides to revoke interim authorisation. 
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2. Background to the applications 
 
The applicants 
 
Qantas1 
 
2.1. Qantas was incorporated in Queensland in 1920 and is Australia's largest 

domestic and international airline. The Qantas Group employs approximately 
35,000 people and offers services across a network covering 151 destinations 
in 38 countries – 58 in Australia and 93 in other countries (including those 
covered by code share partners).   At 30 June 2009, Qantas operated a fleet 
of 229 passenger aircraft and four dedicated freighter aircraft. Qantas also 
wet-leases2 three B747-400 and one B767-200 freighter aircraft. 

 
2.2. Qantas also operates airline related businesses which include airport support 

services, catering, freight operations, loyalty programs, defence support 
services and engineering. 

 
2.3. Qantas operates flights using the following brands: 
 

 Qantas: a full-service airline offering domestic and international 
services; 

 Jetstar: a low fare airline offering domestic and international services; 
and 

 QantasLink: a full-service regional domestic airline 
 
2.4. Qantas also has interests in Jetstar Asia (a Singapore-based airline of which 

Qantas owns 49%), Jetstar Pacific (a Vietnam-based airline of which Qantas 
owns 27%) and Air Pacific (a Fiji based airline of which Qantas owns 46%). 

 
2.5. Domestically, Qantas (including QantasLink and Jetstar) operates over 5,300 

flights each week. These flights serve 58 city and regional destinations in all 
states and mainland territories. 

 
2.6. Internationally, Qantas (including Jetstar) operates more than 860 flights 

each week, of which approximately 600 are Qantas flights and 260 are Jetstar 
flights. 

 
2.7. For the financial year ended 30 June 2009, Qantas reported: 
 

 revenue of A$14.6 billion; 

 a profit before tax of A$181 million; and 

                                                 
1 The information in this section is sourced from Application for Revocation and Substitution – 
Restated Joint Services Agreement – Submission to ACCC, Qantas Airways Limited and British 
Airways plc, 16 October 2009. 
2 A wet least refers to the leasing of aircraft together with crew, fuel and supplies.  
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 group earnings per share of 5.6 cents. 
 
2.8. Qantas is a member of the oneworld marketing alliance. Other members 

include American Airlines, British Airways, Cathay Pacific, Finnair, Iberia, 
Japan Airlines, LAN Airlines, Malév, Mexicana and Royal Jordanian.3 

 
British Airways4 
 
2.9. BA is the UK's largest airline and was listed on the UK stock exchange in 

February 1987. 
 
2.10. BA operates domestic and international passenger and freight services from 

its principal bases at Heathrow and Gatwick airports, and other points in the 
UK. 

 
2.11. BA operates a domestic and international fleet of 245 aircraft linking 148 

destinations in 75 countries. In the 2008/2009 financial year, BA carried 
more than 33 million passengers and employed more than 42,000 people 
worldwide. 

 
2.12. For the financial year ended 31 March 2009, BA reported: 
 

 revenue of £8.9 billion (approximately A$16.5 billion5);  

 a loss before tax of £401 million (approximately A$735 million6); and 

 group loss per share of £0.33.13 (approximately A60 cents7). 
 
2.13. As indicated above, BA is a member of the oneworld alliance. 
 
2.14. The ACCC notes that the financial performance of Qantas and BA should be 

read in the context of the current global economic crisis (see paragraphs 2.61 
to 2.65). 

 
The JSA 
 
2.15. The JSA provides for Qantas and BA (and their related bodies corporate) to 

co-operate on any routes worldwide. However, the applicants’ operations 
currently only overlap on routes between Australia and the UK/Europe (via 
midpoints in South East Asia). 

 
2.16. In previous applications, Qantas and BA have outlined the key provisions of 

the JSA for the purposes of the ACCC’s assessment as follows: 
 

                                                 
3 oneworld alliance website, www.oneworld.com, accessed 12 January 2010. 
4 ibid 
5 calculated on 15 January 2010 using currency converter on Commonwealth Bank website: 
www.commbank.com.au/personal/international 
6 ibid 
7 ibid  
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2.17. Condition Precedent (Clause 2) - The implementation of the JSA is 
conditional on the ACCC’s authorisation. 

 
2.18. Term (Clauses 3 and 18) - The duration of the JSA is unlimited as to time.  

It may be terminated by either party on 12 months’ notice or in the event of a 
breach or other terminating event. 

 
2.19. Consumer Benefits (Clause 5) - Qantas and BA recognise and agree that 

their objectives in entering into the JSA are to continue to maximise 
consumer benefits and to operate cost effective and efficient networks. 

 
Qantas and BA agree to continue to provide the consumer benefits that 
resulted from the Original JSA and to ensure that the JSA routes are 
operated in a manner that will: 

 
 enhance customer service and choice, including departure times, routings, 

fare and tariff types, fare availability and gateway choice; 

 increase Australian, European and intermediate points inbound and 
outbound traffic and cargo flows; and 

 improve the competitive position of each of Qantas and BA and thereby 
increase competition on the JSA routes. 

 
Qantas and BA also agree to: 

 
 deliver significant operational efficiencies and improve the cost 

effectiveness and efficiency of the operation of the JSA routes and all 
functions supporting such services;  

 pursue additional opportunities where the parties can develop new 
services and products which, on a basis which is equitable for both 
parties, will enhance the consumer benefits and the effectiveness of the 
JSA routes; 

 pursue other aspects of the operations of the JSA routes where specific 
activities and functions can be coordinated and carried out in such a 
manner that one party performs such activities and functions for the 
other, including where wider benefits can be derived from economies of 
scale and the combination of activities and functions; 

 continue to encourage and facilitate the movement of passengers on the 
JSA routes and between those services and other airline services provided 
by the parties elsewhere; 

 continue to promote a common culture of service standards and levels of 
customer service on JSA routes including in relation to: 

 onboard products; 

 the handling of passengers and their baggage at all stages from the 
booking of tickets, checking in at the airport and transfer from one 
flight to another until disembarkation and retrieval of baggage; 

 the handling of cargo; 
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 all other related services including frequent flyer offerings, holiday 
packages and marketing and distribution arrangements; and 

 joint offices at various points of the parties’ networks; 

 second staff to each other in order for the parties to benefit from each 
other’s experience and expertise.   

 
2.20. Operation of JSA Routes (Clause 6) - In entering into the JSA, Qantas and 

BA agree to operate JSA routes to deliver defined consumer benefits and 
objectives.  This may include code sharing on each other’s services. 

 
2.21. Cooperation between the parties (Clause 7) - Qantas and BA may 

coordinate the following: 
 

 service parameters (routings, frequencies, aircraft types, products 
specifications, aircraft configuration, connection requirements and times 
for services offered); 

 scheduling; 

 sales and marketing; 

 cargo; 

 pricing (which may include fares and new fare products as well as 
consumer rebates, incentives and discounts); 

 holiday products; 

 distribution and agency arrangements; 

 frequent flyer programs; 

 in-flight products; 

 information technology; and 

 purchasing activities 

to the extent that such service parameters and activities relate wholly or partly 
to services between Australia and Europe (via any intermediate point), 
Australia and any intermediate points to Europe, and Europe and intermediate 
points to Australia, or such other routes as the applicants may agree. 

2.22. Qantas and BA may also coordinate sales and marketing activities and may: 
 

 operate co-branded joint offices, joint retail sales outlets and joint call 
centres in agreed locations; 

 co-locate certain facilities and staff in agreed locations; 

 conduct joint promotions; 

 coordinate frequent flyer activities and offerings; and 

 coordinate agency commissions, rebates, incentives and discounts.   
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Qantas and BA will also coordinate their acquisition of goods and services to 
achieve the most efficient purchasing practices and obtain the best available 
rates for goods and services.  This includes coordinating purchasing in the 
areas of information technology, fleet acquisitions and engineering and 
maintenance.   

 
2.23. The Committee (Clause 8) - Qantas and BA also agree to establish a 

committee with representatives of each of the parties.  The Committee will: 
 

 establish schedules for JSA services to maximise the utilisation of each 
airline’s resources committed to the JSA routes and to best manage 
capacity demand; 

 establish formal and informal pricing parameters for each IATA 
scheduling season; 

 take responsibility for the coordination and integration of all marketing 
and sales for JSA services; 

 take responsibility for coordination of yield and capacity management on 
JSA services; and 

 coordinate on-ground service (for example, check in, baggage delivery, 
catering, lounge facilities and freight delivery). 

 
2.24. Financial arrangements (Clauses 9-13, 15 and 17) - Qantas and BA agree 

to make transfer payments to each other in respect of both passengers and 
cargo carried on JSA services.  A detailed model was established for 
calculating the transfer payments which is designed to ensure that both 
airlines receive a fair and proportionate transfer of profits derived from JSA 
services.  The model was amended by agreement between the parties on 27 
September 2001. 

 
 The JSA also contemplates that changes to the financial arrangements 

between Qantas and BA may have to be made over time.  This is to take 
account of changes which Qantas and BA introduce to their services as well 
as external events affecting the yield each party derives from the air services. 

 
2.25. Information exchange (Clause 14) - Qantas and BA agree to exchange 

information relating to their air services on JSA services. 
 
ACCC authorisation of the JSA 
 
2.26. The original JSA was authorised by the ACCC in 1995 for a period of five 

years, subject to certain conditions. Under the original JSA, Qantas and BA 
agreed to coordinate business activities regarding their routings, fares, 
frequencies, aircraft types, product specifications, aircraft configurations, 
connection requirements and other aspects of their operation and marketing 
of JSA Routes.   

 
2.27. In April 2000, Qantas and BA expanded the arrangements under the original 

JSA. Under the restated JSA the parties could extend their coordination and 
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benefit sharing to any part of their respective networks.  The restated JSA 
received an unconditional authorisation from the ACCC in May 2000 for a 
period of three years.  

 
2.28. The JSA was operated under interim authorisation from its 2003 

authorisation expiry to its 2005 authorisation.  In 2005 the ACCC authorised 
the JSA with changes to the benefit sharing model and its application.  

 
2.29. The applicants on this occasion are seeking re-authorisation of the JSA 

without any changes to the agreement authorised in 2005. 
 
Other ACCC determinations in the aviation industry 
 
Qantas and Air New Zealand 
 
ACCC determination (2003) 
 
2.30. Qantas and Air New Zealand (Air NZ) applied for authorisation to enter into 

an alliance under which they would coordinate flight schedules and fares on 
the trans-Tasman route (Australia – New Zealand). The proposed alliance 
would have resulted in the applicants having a combined market share of 
90% in the trans-Tasman air passenger services market. 

 
2.31. In September 2003 the ACCC denied authorisation. In its determination, the 

ACCC recognised that the trans-Tasman airline industry was highly dynamic 
and often the subject of rapid change. It found that the anti-competitive 
detriments likely to flow from the proposed alliance (including a detrimental 
impact on price, services, product choice and innovation) far outweighed the 
public benefits claimed by the applicants. 

 
Tribunal decision (2004) 
 
2.32. The applicants applied to the Australian Competition Tribunal (the Tribunal) 

to review the ACCC’s decision. The Tribunal set aside the ACCC’s decision 
and granted authorisation. The Tribunal considered that Virgin Blue and 
Emirates would act as a sufficient competitive constraint on the applicants.  

 
2.33. In applying the public benefit test, the Tribunal found that a number of public 

benefits (including, costs savings, improvement in quality of service, 
scheduling synergies, pricing benefits and other benefits to tourism) would 
arise from the proposed alliance. These public benefits would outweigh the 
likely anti-competitive detriments, and although the benefits may initially 
only flow to the applicants, they would ultimately flow through to 
consumers. 
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2.34. The alliance between Qantas and Air NZ never eventuated as the New 
Zealand Commerce Commission refused authorisation and this decision was 
later upheld in the High Court of New Zealand.8 

 
ACCC draft determination (2006) 
 
2.35. In 2006 Qantas and Air NZ sought authorisation to enter into an agreement 

to cooperate in respect of any flight on the trans-Tasman network. The 
applicants would have coordinated scheduling, pricing, code-sharing, 
frequent flyer programs, processing of passengers/tickets, in-flight offerings, 
and cargo services. 

 
2.36. In its draft determination the ACCC considered that barriers to expansion of 

rivals, Virgin Blue and Emirates, meant the applicants were unlikely to be 
effectively constrained. Specifically, the ACCC considered the applicants 
would not have been constrained in the time-sensitive segment and on certain 
key routes where they would become the sole operator. The ACCC 
considered the detriments of reduced competition, higher prices and reduced 
choice would outweigh the limited public benefits. 

 
2.37. Following the draft determination, the applicants withdrew their application 

for authorisation. 
 
Air Canada and Air New Zealand 
 
2.38. In 2008 Air Canada and Air NZ sought authorisation to enter into a 

cooperation agreement to jointly promote and sell daily direct flights 
between Sydney and Vancouver (operated by Air Canada) and Auckland and 
Vancouver (operated by Air NZ). The applicants proposed to revenue share 
and harmonise sales policies, which includes the ability to set specific fare 
levels. 

 
2.39. In January 2009 the ACCC denied authorisation. The ACCC considered that 

the direct flights offered by the applicants would result in some public 
benefits (increased choice and convenience) but these benefits were not 
linked to the cooperation agreement.   The ACCC considered there to be 
doubts about the extent to which the cooperation agreement underpinned the 
provision of the direct services given that those services have been in 
operation since late 2007. The ACCC was also not convinced about the 
extent to which revenue sharing or Air Canada’s utilisation of Air New 
Zealand’s sales force would actually address the primary risk to the direct 
services, namely a fall in overall demand. 

 
2.40. Even if the benefits were linked to the cooperation agreement, the ACCC 

considered that they were not sufficient to outweigh the public detriment 
arising from the effect on competition on the Australia-Canada route. 

                                                 

8 Air New Zealand v Commerce Commission (No 6) (2004) 11 TCLR 347 
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Virgin Blue and Delta Air Lines 
 
2.41. In 2009 The Virgin Blue Group and Delta Air Lines sought authorisation to 

enter into a joint venture on the trans-Pacific routes (Australia – United 
States). Under the joint venture, the airlines would take a coordinated 
approach to a range of issues, including pricing, revenue management, 
schedules, capacity and routes flown. 

 
2.42. On 10 December 2009 the ACCC granted authorisation. The ACCC 

considered the joint venture would assist Virgin and Delta to compete more 
effectively against the incumbents on the routes – Qantas and United 
Airlines.  

 
2.43. The ACCC considered the joint venture would be likely to give rise to route 

connectivity benefits for consumers, enhanced route coverage and schedules, 
and more sustainable competition on the routes. Additionally, the ACCC 
considered that other cost savings arising from the joint venture would be 
likely to be passed on to consumers as a result of the level of competition on 
the trans-Pacific routes. 

 
2.44. At the time this draft determination is issued, Virgin and Delta are still in the 

process of seeking anti-trust immunity for the joint venture from the United 
States Department of Transport. 

 
The aviation industry 
 
International aviation regulation 
 
2.45. The international airline industry is highly regulated. The 1944 Convention 

on International Civil Aviation established the principle that each country has 
exclusive sovereignty over its airspace. This principle continues to guide the 
regulatory framework today. 

 
2.46. International air transport cannot occur unless it is specifically authorised 

pursuant to a government to government bilateral air services agreement 
(ASA).  

 
2.47. An ASA specifies the terms and conditions of airline activity between two 

countries. An ASA may indicate the destinations that can be served in a 
particular country, the permitted frequencies per week and any rights to 
operate via or beyond to third countries. Typically, the rights granted under 
an ASA can only be exercised by designated carriers of the countries that are 
parties to them. 
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International aviation policy 
 
2.48. The DITRDLG notes that Australia has continued to move towards ensuring 

the levels of aviation services are determined by market forces, not 
government regulations or restrictions.9 

 
2.49. The recently released Aviation White Paper identifies an Australian 

Government proposal to ensure that airlines can take advantage of all 
commercial opportunities, including consolidation opportunities and equity 
alliances with other international carriers [subject to competition law].10 

 
2.50. The White Paper also notes that Australia has been an active participant in 

working towards multilateral liberalisation of international aviation, 
recognising open skies as an aspirational goal to be sought on a case-by-case 
basis, where it is in the national interest. 

 
Airline traffic to and from Australia 
 
2.51. The top ten international passenger airlines for the years ended June 1999, 

2004 and 2009 are shown in Table 2.1 below. The data shows major 
international airlines’ shares of international passengers travelling to and 
from Australia, over the life of the JSA.

                                                 
9 The Department of Infrastructure, Transport, Regional Development and Local Government, National 
Aviation Policy Green Paper - Flight Path to the Future, December 2008, p.104. 
10 The Department of Infrastructure, Transport, Regional Development and Local Government, 
National Aviation Policy White Paper - Flight Path to the Future, December 2009, p. 47. 
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Table 2.1: International passengers by major airlines – top 10 each year - years ended June 1999, 2004, 2008 

 
Source: Bureau of Infrastructure, Transport and Regional Economics, Aviation Statistics: International Scheduled Air Transport 2008-09, p. 12. 
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2.52. In terms of passenger carriage, Qantas is the largest carrier across each year identified 

in Table 2.1 above, dropping from 35.8% in the year ended June 1999 to 30.5% in 2004 
and 29.8% including its LCC subsidiary Jetstar in 2009 (or 23.1% excluding Jetstar). 

 
2.53. In the year ended June 2009 the next largest carriers were Singapore Airlines with 11%, 

Air New Zealand (9.3%) and Emirates (7.4%). Their respective shares are compared 
with shares at June 1999 and 2009.11 

 
2.54. British Airways’ share of international passengers  was 4.9% for the year ended June 

1999, dropping to 3.2% in 2004. In the year ended June 2009, British Airways held 
1.5% share of international passengers, placing it outside the top ten carriers as the 13th 
largest carrier behind JALways and United Airlines.12 

 
2.55. In the year ended June 2009, LCC’s AirAsia X, Jetstar, Pacific Blue, Polynesian Blue 

and Tiger Airways together accounted for 13.7 per cent of total international passenger 
traffic.13 

 
Co-operative arrangements in the aviation industry 
 
2.56. There are a number of different types of co-operative arrangements between airlines. 
 
2.57. Marketing alliances offer the consumer the benefits of broader networks, more 

seamless travel and expanded loyalty programs.  However, the airlines in a marketing 
alliance generally continue to offer fares, schedules and services independently. 
Further, airlines within the same marketing alliance may compete with each other on 
the same route. Examples of marketing alliances include the major airline alliances of 
oneworld, Star Alliance and SkyTeam. 

 
2.58. Integrated alliances typically involve a high degree of integration of the airlines 

concerned, including coordination of fares, schedules, service levels and yield and 
capacity management.   

 
2.59. Codesharing is another form of coordinated behaviour that can occur within both 

integrated alliances and marketing alliances, as well as outside of such alliances. 
Codesharing allows carriers to use their brand to sell tickets on flights that are operated 
by a different carrier. Although the individual flight is maintained, staffed and 
scheduled entirely by the carrier that owns and operates the aircraft, the flight is listed 
on the schedules of multiple carriers. This allows multiple carriers to sell seats on the 
same flight through their own ticketing system, with each carrier using its own 
designator code and flight number to refer to the same flight. 

 
2.60. Interline agreements are arrangements between carriers designed to facilitate 

passengers travelling on itineraries that involve multiple carriers. Interlining operates 
through the reservation or ticketing system of the carriers in the agreement. Interline 

                                                 
11 Emirates commenced services to Australia in 1996 and does not appear in the top ten in 1999 
12 Bureau of Infrastructure, Transport and Regional Economics, Aviation Statistics: International Scheduled Air 
Transport 2008-09, p. 19. 
13 Ibid, p. 8. 



 

DRAFT DETERMINATION                                                             A91195 & A91196 15

agreements allow a customer to purchase separate flights from multiple carriers in one 
transaction and with one ticket. 

 
Current economic environment 
 
2.61. The impact of the global economic crisis on the aviation industry has been recognised 

by the Australian Government and industry associations. In December’s Aviation 
White Paper, the Australian Government stated that the global economic crisis has 
created more difficult circumstances for the aviation industry than perhaps at any time 
in its history.14 

 
2.62. The International Air Transport Association (IATA) described the effects of global 

recession on the industry in September 2009: “The global economic storm may be 
abating, but airlines have not yet found safe harbor. The crisis continues.”15 

 
2.63. “In September 2009, IATA forecast combined world airline losses of US$11 billion for 

2009, with revenues projected to fall by US$80 billion. Passenger demand overall has 
fallen, with a particularly sharp fall in premium traffic (first and business class 
passengers). The situation for air cargo is even worse with utilisation at less than 50 per 
cent despite the removal of 227 freighters from the global fleet.”16 

 
2.64. In December 2009, IATA revised its financial outlook for 2010 to an expected US$5.6 

billion global net loss: 
 

“The worst is likely behind us. For 2010, some key statistics are moving in the right direction. 
Demand will likely continue to improve and airlines are expected to drive down non-fuel unit 
costs by 1.3%. But fuel costs are rising and yields are a continuing disaster. Airlines will remain 
firmly in the red in 2010 with US$5.6 billion in losses.”17 

 
2.65. The Australian Government has noted that although the impact of recent economic 

turbulence on the aviation industry has been severe, history shows the aviation industry 
will regroup and return to growth as the broader economy recovers.18 

 
 

                                                 
14 The Department of Infrastructure, Transport, Regional Development and Local Government, National Aviation 
Policy White Paper - Flight Path to the Future, December 2009, p. 34. 
15 Deeper Losses Forecast, Falling Yields, Rising Fuel Costs. IATA press release, 15 September 2009. 
www.iata.org  
16 The Department of Infrastructure, Transport, Regional Development and Local Government, National Aviation 
Policy White Paper - Flight Path to the Future, December 2009, p. 33. 
17 Remarks of Giovanni Bisignani at Global Media Day, Geneva, 15 December 2009, www.irta.org  
18 The Department of Infrastructure, Transport, Regional Development and Local Government, National Aviation 
Policy White Paper - Flight Path to the Future, December 2009, p. 6. 
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3. Submissions received by the ACCC 
 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process. To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application. 

 
The applicants’ supporting submission 
 
3.2. Broadly, the applicants submit that the JSA enables them to realise significant cost 

savings which are passed on to consumers in the form of lower fares or delayed fare 
increases. 

 
3.3. In addition, the applicants submit that the JSA enables them to replicate some of the 

network and density benefits enjoyed by mid-point19 carriers by facilitating the 
operation of a mini-hub in Singapore.  

 
3.4. The applicants submit that other public benefits from the JSA are: 
 

 product and service benefits, such as broader availability of schedule options for 
passengers and the provision of higher levels of consumer support 

 
 benefits from integrated yield management systems.  

 
Interested party submissions 
 
3.5. The ACCC invited submissions from approximately 70 interested parties potentially 

affected by the application, including other airlines, dedicated freight carriers, travel 
agents, government departments, consumer groups and tourism and aviation industry 
associations.   

 
3.6. The ACCC received submissions from the following interested parties: 
 

 Air New Zealand Limited (Air NZ) 
 Emirates  
 International Air Services Commission (IASC) 
 Tourism Australia 
 The DITRDLG  

 
3.7. The views of the applicants and interested parties are outlined in the ACCC’s 

evaluation of the JSA in Chapter 4 of this determination. Copies of public submissions 
may be obtained from the ACCC’s website (www.accc.gov.au/AuthorisationsRegister) 
and by following the links to this matter. 

 

                                                 
19 Mid-point carriers refer to carriers that are not designated carriers of Australia or the UK, but offer services under 
sixth freedom rights from centrally located hubs.  Sixth freedom refers to the right of an airline to carry traffic 
between two foreign countries via its own country. 
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3.8. A brief summary of the public submissions received from interested parties follows. 
The submissions can be broadly grouped into two categories – those indicating 
qualified support of the JSA and those that neither support nor oppose it. 

 
Submission indicating qualified support of the JSA 
 
3.9. Although Air NZ supports the application for reauthorisation of the JSA, Air New 

Zealand argues that authorisation should not be granted for routes other than routes via 
Asia. Air NZ notes that approval of the JSA (as applied for) would permit price and 
capacity agreement on routes via North and South America, Africa and the Middle 
East, in respect of which no evidence of competitive benefits and detriments has been 
submitted. 

 
3.10. Air NZ submits that airline alliances create benefits for airlines in the form of lowered 

costs, increased scope and frequency of services and market growth.  
 
Submissions that neither support nor oppose the JSA 
 
3.11. The ACCC received a number of submissions that provided information concerning 

various aspects of the aviation industry relevant to the applicants’ operations under the 
JSA, while not commenting specifically on the issue of whether or not the applications 
for re-authorisation should be granted.  These submissions included information 
concerning routes, capacity, market participants, and the regulatory and competitive 
environment. 

 
3.12. The IASC submits that the routes between Australia and the UK/Europe appear to 

continue to be strongly competitive. The IASC notes that the emergence and expansion 
over recent years of middle-eastern carriers (primarily Emirates, but more recently 
Etihad and shortly, Qatar airways) serving Australia-UK routes over the Middle East, 
has contributed significantly to ensuring BA and Qantas face competition in those 
markets.  

 
3.13. The IASC submits that the Australia-UK/Europe route continues to be serviced by a 

number of Asian-based airlines via their home countries, such as Singapore Airlines, 
Cathay Pacific, Malaysian Airlines and Philippine Airlines.  

 
3.14. While Emirates does not indicate whether it supports or opposes the JSA, it submits 

generally that airline alliances have significant anti-competitive elements. Emirates is 
concerned that in the coming years a handful of dominant alliances will fundamentally 
alter the competitive landscape in many markets. 

 
3.15. Emirates provided Marketing Information Data Tapes (MIDT) data from April 2008 – 

March 2009 for passengers on the route between Australia and London Heathrow. 
Emirates submits that the combined equivalent shares of Qantas and BA are more than 
five times as large as Emirates’ share in terms of business and first class cabin 
passenger bookings. 

 
3.16. Emirates submits that the ‘Projected Premium Capacity on Kangaroo Route’ in 

Appendix C of the applicants submission incorrectly assumes that the seat capacity on 
all Emirates’ Australian flights is solely deployed for traffic on the Kangaroo Route.  
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3.17. Emirates also submits that it intends to expand its services to Australia and believes 
that any growth will be proportionate to the overall increase in the passenger market. 
Emirates considers it will also stimulate additional passenger growth between Australia 
and the Middle East, Europe and African markets.  

 
3.18. Tourism Australia submits that the UK is Australia’s largest inbound market in terms of 

economic value, and sufficient aviation capacity and competition on the UK-Australia 
route is vital to growing this market.   

 
3.19. Tourism Australia suggests that a decline in BA services to Australia (as suggested in 

the application if the JSA was not approved) would impact not only the UK market but 
a range of other inbound markets. Tourism Australia notes that Qantas and BA are 
major carriers on the UK-Australia route, although their share has declined in recent 
years and is likely to continue to decline as competition remains strong and new 
carriers (such as Qatar Airways and AirAsia X) enter the route. 

 
3.20. The DITRDLG notes the increased competition in the Australia – UK/Europe market, 

in particular from sixth freedom carriers, and provides a table setting out market shares 
of the main market players. 

 
3.21. The DITRDLG also notes that it is currently negotiating a comprehensive air services 

agreement with the European Union (EU), which would replace the bilateral 
agreements it has with 16 different EU countries. This agreement would remove many, 
if not all, market access restrictions currently placed on Australian or European airlines. 

 
The applicants’ response to interested party submissions 
 
3.22. The applicants provided a response to interested party submissions on 15 December 

2009. 
 
3.23. In response to Air NZ’s submission, the applicants submit that the JSA is not limited to 

coordination on specific routes, but notes that where the JSA incorporates markets with 
no overlap between the services of Qantas and BA, those routes are not relevant to the 
analysis. 

 
3.24. In response to Emirates’ submission, the applicants agree that Emirates has the 

flexibility to decide where it is most profit maximising to sell a particular seat. In 
relation to a seat between Sydney and Dubai, the applicants’ submit that Emirates could 
sell that seat in Australia to a passenger travelling between Sydney and Dubai, Sydney 
and London or Sydney and any of the other cities serviced by Emirates from its hub in 
Dubai. 

 
3.25. The applicants submit that this demonstrates that Emirates, like other midpoint carriers, 

has the flexibility to consolidate traffic at its hub, adjust capacity for onward journeys 
and leverage its distribution strength in its hub to fill seats for that onward journey. 

 
3.26. The applicants consider that Emirates’ competitive constraint lies in the fact that for 

premium passengers: 
 

 there is significant, growing and unrestricted capacity available ex-Australia for 
them to purchase, which will deliver them to Emirates’ Dubai hub and 
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 through the Dubai hub, Emirates is able to support a high number of frequencies to 
the final destinations (for example, 32 daily flights to 8 European member states, 
including 14 daily flights to the UK with services to Heathrow and Gatwick). 

 
3.27. The applicants do not agree with Emirates’ general comments about multilateral airline 

alliances. The applicants submit that the JSA is a bilateral arrangement which has been 
in place for 14 years over which time the markets have become increasingly 
competitive. The applicants strongly refute that they are in a position to “fundamentally 
alter the competitive landscape … for consumers and unaligned airlines.”  

 
3.28. To the extent that the JSA does affect competition, the applicants consider it does so in 

a pro-competitive manner, to the benefit of consumers. 
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4. ACCC evaluation 
 
4.1. The ACCC’s evaluation of the Qantas and British Airways JSA is in accordance with 

tests found in the following sections of the Act:  
 

 90(8), which states that the ACCC shall not authorise a proposed exclusionary 
provision of a contract, arrangement or understanding, unless it is satisfied in all the 
circumstances that the proposed provision would result or be likely to result in such 
a benefit to the public that the proposed contract, arrangement or understanding 
should be authorised. 

 90(6) and 90(7), which state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary 
provision, unless it is satisfied in all the circumstances that: 

 
- the provision of the proposed contract, arrangement or understanding in the case 

of section 90(6) would result, or be likely to result, or in the case of section 90(7) 
has resulted or is likely to result, in a benefit to the public and 

 
- that benefit, in the case of section 90(6) would outweigh the detriment to the 

public constituted by any lessening of competition that would result, or be likely 
to result, if the proposed contract or arrangement was made and the provision 
was given effect to, or in the case of section 90(7) has resulted or is likely to 
result from giving effect to the provision. 

 
 90(5A) and 90(5B), which state that the ACCC shall not authorise a provision of a 

proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 
- the provision, in the case of section 90(5A) would result, or be likely to result, or 

in the case of section 90(5B) has resulted or is likely to result, in a benefit to the 
public and 

 
- that benefit, in the case of section 90(5A) would outweigh the detriment to the 

public constituted by any lessening of competition that would result, or be likely 
to result, if the proposed contract or arrangement were made or given effect to, or 
in the case of section 90(5B) outweighs or would outweigh the detriment to the 
public constituted by any lessening of competition that has resulted or is likely to 
result from giving effect to the provision. 

 
4.2. For more information about the tests for authorisation and relevant provisions of the 

Act, please see Attachment C. 
 
Applicants’ submissions in relation to joint venture exemptions 
 
4.3. The applicants’ submit that the JSA is a joint venture as defined under section 4J of the 

Act.  The applicants further submit that at the time of the last authorisation application 
the Act only contained a limited exemption for price fixing conduct by a joint venture, 
with no exemption or defence existing at that time for exclusionary provisions for the 
purpose of a joint venture.  The applicants note that under the new cartel provisions, 
section 44ZZRO provides that the offences set out in sections 44ZZRF and 44ZZRG, 
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that relate to the offence of making or giving effect to a cartel provision,  do not apply 
to cartel provisions made or given effect to for the purpose of a joint venture. 

 
4.4. The applicants submit that: 
 

As the JSA does not lead to any substantial lessening of competition, this means that it was open 
to the parties to rely upon the defence and new exception and not seek re-authorisation.  Given the 
fact that the JSA has been in operation for over 14 years and has had the benefit of authorisations 
during that time, the parties see the following commercial benefits with continuing to operate 
under authorisation:  

- protection against legal costs and liability for any damages claims brought by third 
parties; and 

- greater certainty for the parties given the introduction of potential criminal penalties in 
Australia 

 
4.5. The applicants submit that the legislative changes relevant to the treatment of joint 

ventures should be taken into account in the ACCC’s assessment of the application for 
authorisation of the JSA.  In particular, the applicants submit: 

 
The fact that the parties have sought authorisation does not mean the Commission should 
disregard the legislative changes for the treatment of joint ventures such as the JSA. 
 
Rather, the Commission must take these changes into account when undertaking its net benefit 
analysis pursuant to sections 90(5A), 90(5B), 90(6) and 90(8) of the TPA. 
 
This means the Commission can no longer assume that price fixing and market sharing conduct 
by a joint venture is to be regarded as a substantial lessening of competition, at the least, or at the 
worst the highest form of assumed competitive detriment. 
 
Instead the Commission must perform a market based review of the likely level of detriment and 
proceed to authorise the conduct if it is satisfied that the level of detriment (in the form of a 
lessening of competition), if any, is outweighed by the public benefits that flow from the 
arrangement. 

 
4.6. In the context of the applications for authorisation under the Act, the question of 

whether or not the conduct for which authorisation is sought (in this case, the 
arrangements under the JSA) constitute a joint venture under the Act giving rise to any 
applicable exemptions, is not relevant for the purposes of the ACCC’s assessment of 
the authorisation application.  The relevant tests for determination of applications for 
authorisation provided in section 90 of the Act do not require regard to be given to 
whether any exemption contained in Part IV of the Act applies to the conduct for which 
authorisation is sought.   

 
4.7. By making the present application, the ACCC considers that the applicants have made 

a decision to seek to have the arrangements constituting the JSA authorised, and not to 
seek to rely on the joint venture exemption for that conduct.  Accordingly, the ACCC 
will undertake its assessment and make a determination, in accordance with the 
requirements of section 90 of the Act, to either grant such authorisation as the ACCC 
considers appropriate or otherwise dismiss the application.  In applying the relevant 
tests, the ACCC is required to undertake an examination of whether the public benefit 
from the conduct outweighs any public detriment.  Further details of the relevant tests 
are set out above and at Attachment C. 
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The market 
 
4.8. The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant market(s) affected by that conduct. 
 
4.9. In its 2005 determination,20 the ACCC considered the effect of the JSA in separate 

markets for –  
 

 international leisure passengers 

 international business passengers 

 international freight transport 

 domestic passengers 

 the sale of air travel 
 
4.10. The applicants submit that they continue to disagree with the ACCC’s characterisation 

of the international passenger markets for long haul routes – that is, the ACCC’s 
finding of two distinct product markets, one for price sensitive leisure passengers and, 
one for time sensitive business passengers.   

 
4.11. The applicants also submit, however, that in light of the ACCC’s views and for the 

purposes of their submission only, they have analysed the competitive effects of the 
JSA in separate markets for time or comfort sensitive travellers and price sensitive 
travellers. 

 
4.12. Regarding the markets for international freight transport, domestic passengers and the 

sale of air travel, the applicants submit that they agree with the ACCC’s approach to 
market definition taken in the 2005 determination. 

 
International passenger transport 
 
4.13. The JSA provides for coordinated commercial arrangements between Qantas and BA in 

the provision of air transport services primarily between Australia and Europe.  It also 
provides scope for the applicants to co-operate on any routes worldwide.21  However, 
the area of overlap regarding the applicants’ provision of passenger services arises with 
respect to routes between Australia and the UK/Europe.   

 

                                                 
20 ACCC determination for applications A30226 and A30227 lodged by Qantas and British Airways in relation to 
their Joint Service Agreement (2005)  
21 Clause 7.1 of the Restated  Joint Services Agreement dated 3 April 2000 between British Airways plc and Qantas 
Airways Limited provides for the coordination of the parties’ activities in relation to ‘…services between Australia 
and Europe (via any intermediate point), Australia and intermediate points to Europe, and Europe and intermediate 
points to Australia or such other routes as the parties may agree from time to time …’ 
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Product dimension 
 
4.14. The ACCC has previously identified separate product markets for business and leisure 

travellers on long haul routes, including in its 2005 determination in relation to the JSA 
and other matters involving coordinated arrangements in the aviation industry.22   

   
4.15. The applicants disagree with this market definition, submitting, among other things, 

that: 
  

 all passengers, regardless of which cabin they travel in (or their purpose of travel) 
are price sensitive and will choose the Kangaroo route carrier based on price as well 
as other factors (schedule, network, comfort, safety etc); 

 corporate customers who chose to travel in Business Class or Premium Economy 
Class are able to exert significant buyer power on carriers to achieve larger 
discounts; and 

 particularly in times of economic downturn, the degree of substitution between 
different fare classes increases - customers who prefer to travel in Business Class 
may be willing to trade on fare flexibility to spend less. 

 
4.16. Notwithstanding the applicants’ submissions, the ACCC considers that limitations in 

both demand and supply side substitutability continue to warrant separate product 
markets for business and leisure passengers on routes between Australia and the 
UK/Europe.  

 
4.17. On the demand side, the ACCC considers that on long haul routes, business passengers 

are generally not as price sensitive, and are more sensitive to other factors such as time, 
flexibility, connectivity, convenience and comfort.  Business passengers, who do not 
personally incur expenditure, are less likely to consider service offerings at lower fares 
involving longer timeframes for travel and less comfort and convenience to be viable 
substitutes.  This view on long haul passengers travel preferences is not inconsistent 
with a recent observation from IATA that a trend of business travellers opting to travel 
in economy is occurring mainly on short haul routes in Europe23. 

 
4.18. Leisure passengers, on the other hand, are generally more price sensitive, and relatively 

less concerned about factors such as travel time, fare flexibility and comfort. Leisure 
passengers are therefore unlikely to consider more expensive service offerings aimed at 
the business passenger to be a viable substitute in the event of an increase in economy 
level fares. 

 
4.19. Contrary to the above, the applicants submit that there is a significant degree of 

substitution between the different fare classes (both at a cabin and fare conditions level) 
as all passengers, regardless of purpose of travel, are price sensitive to a degree, with 
such price sensitivity increasing at times of economic downturn.  The applicants further 

                                                 
22 ACCC determination for applications A30226 and A30227 lodged by Qantas and British Airways in relation to 
their Joint Service Agreement (2005); ACCC determination for applications A91097 and A91098 lodged by Air 
New Zealand Ltd and Air Canada (2009); ACCC determination for applications A91151, A91152, A91172 and 
A91173 lodged by Virgin Blue Airlines Pty Ltd & Others (2009). 
23 IATA: Premium traffic remains below 2008 levels, www.flightglobal.com/articles/2010/01/19/337321/iata-
premium-traffic-remains-below-2008-levels.html 
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submit that the market is somewhat asymmetric, noting that time sensitive passengers 
who generally travel in first or business class may be prepared to switch to travel in 
premium economy or economy in the event of a small but significant and non-
transitory increase in price (SSNIP), whereas the reverse may not hold true for price 
sensitive leisure passengers.   

 
4.20. The applicants submit that some of their corporate customers have implemented such 

measures as shifting to lowest fare policies or requiring all travel to be booked in 
economy class (lowest fare policies).  The ACCC acknowledges that in times of 
economic downturn, some businesses may become more cost conscious and alter their 
travel policies.  However no material has been presented to the ACCC which suggests 
that these practices are widespread, directed at long haul as well as short haul travel, or 
are permanent arrangements.  The shift to ‘lowest fare policies’ also do not appear to 
have been made in response to a change in relative fare levels, but rather, factors such 
as economic conditions. The ACCC considers that the extent to which some business 
passengers may consider switching to or being required to purchase economy tickets is 
likely to be limited to the duration of special economic conditions, such as the global 
financial crisis (as identified by the applicants). The extent to which such economic 
conditions are likely to continue is also difficult to predict.  The ACCC notes that 
notwithstanding current economic conditions, the applicants have maintained premium 
fare classes (business/premium economy) on the routes between Australia and the 
UK/Europe even while considering paring back first class on other routes.  

 
4.21. The ACCC notes that in general, the premium class sections of the aircraft are mainly 

occupied by business passengers with most leisure passengers flying economy class.  
The ACCC does not deny that business passengers fly in the economy cabin, but 
believes that when they do so they are more likely to pay higher fares than leisure 
passengers as a result of either late bookings or flexibility requirements typically 
associated with business purpose travel.   These are the passengers that airline yield 
management system hold seats open for close to airline departure in recognition of the 
higher fares that can be charged.  Irrespective of which class a business passenger 
travels, he/she is generally more likely to pay premium level fares compared to fares 
paid by leisure passengers.    

 
4.22. As in previous authorisations,24 the ACCC considers that there is limited supply side 

substitutability with regard to the provision of services for business and leisure 
passengers.  The ACCC considers that significant time and cost is required for airlines 
to substantially alter aspects of their service offerings to switch between the provision 
of business and leisure passenger services – especially in undertaking cabin 
reconfiguration.   

 
4.23. The applicants submit that the introduction of premium economy demonstrates the 

potential for supply side substitution in response to demand, noting that all airlines 
could begin offering a reconfigured service within 1-2 years.  However, the applicants’ 
submissions also indicate that Qantas previously spent close to $20 million to introduce 
premium economy cabins on 14 of its B747-400 aircraft which involved removing 60 

                                                 
24 ACCC determination for applications A30226 and A30227 lodged by Qantas and British Airways in relation to 
their Joint Service Agreement (2005); ACCC determination for applications A91151, A91152, A91172 and 
A91173 lodged by Virgin Blue Airlines Pty Ltd & Others (2009). 
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economy cabin seats and installing 32 premium economy cabin seats on all 14 
aircraft.25  The applicants submit that the initial embodiment program was planned to 
commence in January 2008 and scheduled to be completed by August 2008. The actual 
completion date was January 2009.   Qantas expects that any stand-alone change to 
reconfigure a similar number of economy seats to business seats or vice versa would 
have similar anticipated costs and timeframes.  The ACCC considers that the 
timeframes and costs associated with cabin reconfiguration are substantial, such that it 
would be unlikely to occur on routes between Australia and UK/Europe within a 
reasonable period in response to a SSNIP.  The ACCC considers that the substantial 
investment required in switching between the provision of business passenger and 
leisure passenger service offerings suggest that it would not constitute supply side 
substitution for the purposes of market definition. 

 
4.24. The applicants also submit that airlines can change the mix of tickets available on their 

flights at any time and implement different selling strategies to vary the amount of seats 
that they make available for sale in a particular country to maximise overall 
profitability.  By way of example, the applicants note that from the period July 2009 to 
January 2010, Qantas suspended selling first class on some international routes and 
instead sold those seats as business class.  The applicants submit that this involved 
adjustments to the amount of available selling capacity in each of the economy, 
premium economy and business class cabins on a B747-400 four class aircraft. Qantas 
increased the amount of economy seats available for sale and actively upgraded a 
number of passengers by one cabin type on the day of departure.  Qantas then increased 
its selling capacity of business class seats (through the sale of first class seats as 
business class seats).   

 
4.25. The ACCC acknowledges the ability of airlines to make such adjustments to the mix of 

tickets on their flights.  However, the ACCC considers that the extent to which such 
adjustments indicate supply side substitutability is limited. In the example provided by 
the applicants, the adjustment to increase the economy class seating was limited to 
available capacity in premium economy, and there appeared to be no upgrades to, or 
downgrades from, business class.  The ACCC also notes that these adjustments did not 
involve the sale of first, business or premium economy class seats as economy seats.   

 
4.26. Furthermore, as set out in the 2005 determination, the ACCC considers that 

assessments of supply side substitution in relation to the provision of services for 
international business and leisure passengers involves a range of factors including 
fares, seats, cabin reconfiguration, and the ability to provide a service offering that 
meets the range of business passenger requirements. 

 
4.27. The applicants also submit that business purpose travellers have consistently comprised 

less than 13% of passengers on the Australia – UK/Europe route.  Despite the relatively 
small percentage of business passengers in comparison to leisure passengers, the 
ACCC considers that the significance of business passengers should not be understated 
given their importance in terms of yield management. Information submitted by the 
applicants showing fare movements and levels with respect to economy and business 
fares on the Sydney – London route shows, in general, business class fares at over three 
times that of published economy fares and likely to be substantially higher than 

                                                 
25 Qantas, BA submission to the ACCC dated 22 December 2009. 
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discounted economy fares.26  As stated above business passengers travelling in 
economy class are also likely to be travelling on fares at the high end of the economy 
scale.  The difference in fare levels provides an indication that business passengers 
provide a proportion of revenue which is substantially higher than the percentage of 
seats they fill. 

 
4.28. On the basis of the factors discussed above, the ACCC does not consider that a 

departure from its 2005 determination findings on market definition in relation to 
leisure and business passengers is warranted.  The ACCC considers that separate 
product markets for leisure and business passengers continue to be appropriate for the 
purpose of assessing the impact of the JSA under the current applications. 

 
Geographic dimension 
 
4.29. In the 2005 determination of the JSA, the ACCC considered the relevant geographic 

markets to be a point to point market for business passengers, and a regional market for 
leisure passengers.    

 
4.30. The applicants’ operations for air travel services overlap with regard to routes between 

Australia and UK/Europe, via the Eastern Hemisphere. The length of these routes 
precludes most commonly used commercial aircraft from flying on a non-stop basis, 
and the applicants operate flights between Australia and the UK/Europe with stops at 
intermediate points in South East Asia. 

 
4.31. The ACCC considers that business travellers are more time sensitive and are likely to 

have specific non-substitutable destinations.  They are accordingly likely to choose the 
shortest route to their destination and are unlikely to consider less direct options, which 
involve additional time, as viable substitutes.   

 
4.32. In the context of business travel between Australia and South East Asia, the ACCC 

considers that a point to point market is appropriate for an analysis of the business 
passenger market.   

 
4.33. Due to the distance and time required for travel between Australia and European 

destinations, and the necessity for stops at intermediate points, the ACCC considers 
that the geographic market for business travel between Australia and UK/Europe is 
between city pairs by the most direct route.  A business passenger would be unlikely to 
consider two stop services to be a viable substitute in response to a SSNIP on a one 
stop service. 

 
4.34. The applicants submit that while indirect flights are not always substitutable for some 

business passengers travelling to South East Asian destinations, two stop flights to a 
UK or European intermediate destination before arriving at the final UK or European 
destination will be substitutable for some business passengers.  The applicants submit 
that, while for the purposes of their application they have proceeded on the basis that 
city destinations are not substitutable for time sensitive passengers, the ability for 
passengers to take indirect flights should be taken into account when assessing the 
constraints on the applicants.  The applicants submit for example that a shift in 

                                                 
26 See Qantas Airways Limited, British Airways plc, Application for Revocation and Substitution, Restated Joint 
Services Agreement, Submission to ACCC, page 57. 



 

DRAFT DETERMINATION                                                             A91195 & A91196 27

corporate travel policies to priorities lowest fares may result in more corporate 
passengers being willing to transit via another domestic port.  The ACCC considers, 
however, that in the main, business passengers would not consider less direct routes to 
be substitutable for more direct routes even under the circumstances claimed.  Savings 
on air fares are likely to be offset by higher ancillary travel expenses, such as 
accommodation, and reduced productivity from the business travellers. 

 
4.35. The ACCC considers that leisure travellers are more price sensitive and therefore more 

likely to substitute different destinations in target areas on the basis of price and are 
also more likely to accept indirect routes that may involve longer travel time but less 
expensive fares.  Accordingly, the ACCC considers that regional markets are 
appropriate for the assessment of the leisure passenger market, that is, air passenger 
services between (i) Australia and South East Asia, and (ii) Australia and UK/Europe. 

  
Freight transport 
 
4.36. No information has been provided which suggests that the ACCC should depart from 

the view adopted in the 2005 determination and previous analysis that different types of 
freight represent different freight segments rather than different markets. The 
availability of indirect route options suggests that the geographic dimension is unlikely 
to be narrower than a regional market. 

   
4.37. The ACCC considers that for the purposes of assessing the impact of the JSA with 

regard to the provision of freight transport services, it would be appropriate to consider 
a market for freight transport services on a regional basis, that is, between (i) Australia 
and South East Asia; and (ii) Australia and Europe. 

 
Sale of air transport 
 
4.38. In the 2005 determination, the ACCC recognised a separate market for the sale of air 

transport which includes tickets sold directly by airlines to travellers, as well as those 
sold through indirect channels, such as travel agents.   

 
4.39. Similarly to the market for international freight transport, no information has been 

provided which suggests that the ACCC should depart from this view. 
 
Domestic passengers 
 
4.40. In the 2005 determination, the ACCC considered the impact of the JSA in the market 

for Australian domestic passengers.   
 
4.41. The ACCC noted that the primary way that an international alliance could lessen 

competition in this market was by directing domestic on-carriage or feeder traffic to a 
particular carrier (in this case Qantas), at the expense of the competitive position of 
other domestic carriers. 

 
4.42. The ACCC has not received any information which suggests that it should depart from 

the market definition adopted in the 2005 determination. 
 
4.43. The applicants submit that while they accept the market definition for a separate 

Australian domestic passenger market, they do not consider it relevant to the 
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competition analysis.  The extent of any impact of the JSA in the Australian domestic 
passenger market is discussed separately below. 

 
Conclusion on relevant markets 
 
4.44. On the basis of the issues outlined above, the ACCC considers that the relevant markets 

for the purpose of assessing the impact of the JSA are markets for: 
 

 passenger air transport for leisure passengers between (i) Australia and South East 
Asia and (ii) Australia and UK/Europe  

 passenger air transport for business passengers on (i) a point to point basis between  
Australia and South East Asia and (ii) city pairs basis between Australia and 
UK/Europe by the most direct route 

 international freight transport between (i) Australia and South East Asia and (ii) 
Australia and UK/Europe; 

 the sale or air transport; 

 Australian domestic passengers. 
 
The counterfactual 
 
4.45. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefits and public detriments generated by arrangements 
for which authorisation has been sought.27 

 
4.46. Under this test, the ACCC compares the public benefit and public detriment generated 

by arrangements in the future if the authorisation is granted with those generated if the 
authorisation is not granted. This requires the ACCC to predict how the relevant 
markets will react if authorisation is not granted. This prediction is referred to as the 
‘counterfactual’. 

 
4.47. The applicants submit that there is considerable uncertainty associated with predicting 

the future in airline markets, and that the situation is exacerbated by the global financial 
crisis (GFC).  The parties further submit that unlike most authorisation applications, the 
factual is easier to identify relative to the counterfactual. 

 
4.48. The applicants submit that the factual can be illustrated by the current state of 

competition, subject to likely or imminent developments in the markets concerned.  
The applicants submit that the factual is a future world with the JSA where Qantas and 
BA continue coordination on the routes between Australia and UK/Europe in the 
context of a highly dynamic and competitive aviation industry and markets in which a 
range of close competitors continue to grow, invest and compete vigorously. 

 
4.49. The applicants submit that in the most likely counterfactual, BA’s capacity would 

decrease or cease, and Qantas capacity would not change.  BA’s existing market share 

                                                 
27 Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 
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would be taken up by market participants (including Qantas) in amounts which would 
reflect their capacity shares.  

 
4.50. In its 2005 determination, the ACCC considered that the most likely counterfactual 

involved: 
 

 strong incentives for Qantas and BA to grow with the market or at least maintain 
their level of presence rather than retreat 

 Qantas and BA maximising their cooperation on current JSA routes at the route 
ends, through code sharing and interlining under the oneworld prorate agreement, 
while competing on overlapping services 

 
4.51. The applicants submit that their views on the counterfactual are consistent with the 

counterfactual found by the ACCC in its 2005 determination.   In this regard, the 
applicants submit that the collapse in overall demand under the current climate should 
be taken into account and that the ACCC’s conclusions with respect to the 
counterfactual were based on expectations of considerable demand growth. 

 
4.52. In assessing the most likely counterfactual, the ACCC has considered capacity (routes 

and frequencies) and cooperation on the route. 
 
4.53. In the absence of the JSA, the applicants submit that BA would contemplate reducing 

its services to Australia over the medium term.  The applicants submit that BA’s Far 
East and Kangaroo Routes are expensive to operate and for the short to medium term 
BA is unlikely to be able to offer a double daily service to Sydney and/or Singapore 
absent the JSA. 

 
4.54. The ACCC notes that the applicants have already undertaken capacity reductions since 

the previous authorisation.  The applicants submit that BA’s capacity reduction 
program began in the northern winter of 2009 (NW09) and has amounted to an 8.5% 
reduction in flying on the routes between Australia and UK/Europe.   The applicants 
submit that these are in addition to BA’s reduction of frequency from 3 to 2 daily 
flights on the Heathrow – Hong Kong route from 2 September 2009 and Qantas’ ad-
hoc cancellations on services such as Perth-Singapore.   The ACCC notes the 
applicants’ submission that Qantas’ capacity reduction has resulted in cancellation of 
16 one-way London services in NW08; 92 one-way London services in the northern 
summer of 2009 (NS09); and 150 one-way London services in NW09. 

 
4.55. The applicants indicate that a collapse in overall demand must be taken into account 

when assessing current, as well as the anticipated reductions in capacity absent the JSA.   
 
4.56. The ACCC considers there to be a basic inconsistency between the applicants’ claims 

as to the factual and the counterfactual.  The applicants’ postulate reductions in 
capacity absent the JSA as a result of a collapse of overall demand.  At the same time 
they suggest a factual where close competitors continue to grow, invest and compete 
vigorously as if there is no collapse in demand or those competitors are immune to it.   

 
4.57. The ACCC does not consider that the so called “collapse in demand” as submitted by 

the applicants should be regarded as constituting a feature of the market in the medium 
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term to be taken into account by the ACCC as a primary assessment factor.  The UN 
World Tourism Organisation (WTO) has predicted28 a moderate recovery in 2010 with 
growth of one to three percent.  The WTO recognised the effect of the GFC, rising 
unemployment and the influenza pandemic on tourism, but noted that the negative 
trend that emerged during the second half of 2008 and intensified in 2009 is starting to 
show signs of receding. Australia’s Tourism Forecasting Council, in a prediction which 
probably reflects that Australia has not been affected as seriously as other countries by 
the GFC, has predicted that overseas travel by Australians will grow by 4.1% in 2010.29 

 
4.58. The ACCC considers that even in the absence of the JSA, both of the applicants would, 

at the least, be likely to maintain a presence on the route, at capacity levels (relative to 
their current operations) which reflected the level of demand at the time.  The ACCC 
considers there is scope for the applicants to maximise their cooperation on current JSA 
routes at the route ends, through the Singapore hub, and even on trunk routes through 
code sharing which does not involve agreement on prices (as Qantas does on the South 
Africa route with South African Airways) and through interlining under the oneworld 
prorate agreement.  Such arrangements would still provide BA with benefits such as 
those relating to connectivity, streamlined ticketing and access to favourable inventory. 

 
4.59. The ACCC notes the applicants’ submission that, even if BA did not reduce its services 

to Australia over the medium term, with the break up of the JSA, BA’s market share ex 
Australia would still decline as BA will most likely increase the proportion of traffic it 
carries from the UK and Europe due to its comparatively stronger sales presence in its 
home market.  This submission highlights BA’s strength in its home market which is 
likely to provide a strong inducement to maintain a presence on the current routes 
under the JSA.  

 
4.60. On the basis of the factors discussed above, the ACCC considers that under the 

counterfactual, it is likely that BA would continue on routes between Australia and the 
UK/Europe absent the JSA.  The ACCC considers that while the counterfactual may 
not see capacity growth in the medium term, there is insufficient evidence to support 
the conclusion that BA would dramatically reduce its capacity or cease operating on the 
routes between Australia and UK/Europe altogether. 

 
Conclusion on counterfactual 
 
4.61. The ACCC considers that the most likely counterfactual in the absence of authorisation 

involves a situation where: 
 

 Qantas and BA maintain their presence on the current JSA routes; 

 Qantas and BA engage in cooperation on the current JSA routes at the route ends, 
through code sharing and interlining under the oneworld prorate agreement, while 
competing on overlapping services 

 

                                                 

28 World tourism recovery ‘next year’. www.news.com.au, 11 November 2009.  
Confidence in tourism sector gradually picking up, United Nations World Tourism Organisation, press release, 6 
November 2009 http://www.unwto.org/media/news/en/press_det.php?id=4862&idioma=E 
Increasing confidence in 2010 recovery in the tourism sector, United Nations World Tourism Organisation, 2 
October 2009 http://www.unwto.org/media/news/en/press_det.php?id=5041&idioma=E 
29 Bali gets a flying start on our beaches, The Age, 16 January 2010 
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Public benefit 
 
4.62. Public benefit is not defined in the TPA. However, the Tribunal has stated that the term 

should be given its widest possible meaning. In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.30 

 
4.63. The applicants submit that the JSA delivers the following public benefits: 
 

 cost savings and efficiencies that are passed on to consumers in the form of lower 
fares or delayed fare increases 

 
 product and service benefits, including broader availability of schedule options for 

passengers and the provision of higher levels of consumer support and 
 
 integrated yield management systems.  

 
4.64. The ACCC’s assessment of the likely public benefits from the JSA follows.  
 
Cost savings and efficiencies  
 
4.65. The applicants submit that the JSA enables the parties to realise cost savings that will 

be passed on to consumers in the form of lower fares or delayed fare increases.  
 
4.66. The applicants note that the most significant cost saving areas are those associated with 

sharing IT development and operations, including yield management, reservations and 
other systems. In addition, cost savings continue to be realised through the sharing of 
facilities such as offices in Singapore and Bangkok, sales teams and key staff, retail 
shops, telephone sales, customer service facilities and lounges. 

 
4.67. The applicants submit that operational cost savings continue to be derived from a 

number of sources. For example, the JSA enables the parties to operate fewer aircraft to 
meet demand and facilitates the replacement of aircraft with the more efficient aircraft 
on certain routes.  

 
4.68. Other efficiencies continue to be derived by operating a mini-hub in Singapore where 

Qantas operated flights can feed passengers onto the parties’ Singapore-London and 
Singapore-Frankfurt services. This spreads the operational costs across more flights.   

 
4.69. In addition to these cost savings, the applicants submit that the JSA allows the parties 

to replicate some of the network and density benefits enjoyed by mid-point carriers by 
facilitating the operation of a mini-hub in Singapore. The Singapore hub offers 
numerous connections to/from various destinations. Without the JSA, Qantas submits 
that it is unlikely it could offer such a comprehensive network between Australia-Asia 
and then to UK/Germany. 

 

                                                 
30 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd 
(1976) ATPR 40-012 at 17,242. 
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4.70. In the 2005 Determination, the ACCC stated that it would be surprising if two 
substantial businesses such as Qantas and BA were not able to achieve substantial cost 
savings through a joint rationalisation of aircraft operations and support services. The 
ACCC remains of the view that the JSA is likely to continue achieving cost savings for 
the applicants while noting that a certain proportion of these savings, such as the 
operation of joint lounges could, and probably would be achieved absent the JSA. The 
ACCC is satisfied that the strong competition on the JSA routes means it is likely that 
savings arising from the JSA will be passed on to consumers.  

 
Lower fares 
 
4.71. The applicants submit that competition on routes between Australia and the UK/Europe 

has increased over the last five years, particularly for business travellers. The applicants 
submit that as a result, cost savings will continue to be passed on to all consumers in 
the relevant markets in the form of lower fares or delayed fare increases.  

 
4.72. The ACCC accepts that the cost savings delivered by the JSA are likely to enable the 

applicants to compete at lower fare levels than they might be able to do otherwise. Fare 
data provided by the applicants shows some decline in economy fares offered under the 
JSA over the past few years.  The ACCC also notes that over this time, additional 
factors, such as the GFC and high level of competition, may have also contributed to 
lower fares being offered on the relevant routes.  

 
4.73. The high level of competition for leisure passengers and, in the past twelve months, the 

impact of the GFC, appear to have been constraining factors on the price of economy 
fares since 2003. The applicants note that the GFC has seen sale activity in all cabins 
intensify in the past 12 months, with the parties offering the cheapest economy class 
fares between Sydney and London during the life of the JSA. 

 
4.74. The applicants submit that the impact of the GFC is evident in the deterioration in per 

passenger yields on routes between Australia and the UK/Europe over the past twelve 
months. The applicants indicated that the reduction in yield was due to a greater 
proportion of lower yielding reservation classes in all cabins and the prevalence of sale 
fares during the GFC. 

 
4.75. However the ACCC needs to assess benefit in the context of the longer term rather than 

as a result of the impact of exogenous events such as the GFC.  This is consistent with 
the approach adopted by the ACCC when responding to the impact on fares of 
exogenous events such as the Gulf War and SARS in earlier JSA assessments. 

 
4.76. Fare movement data provided by the applicants suggests that there have only been 

moderate increases in economy fares to the UK over the past six years with published 
economy fares (a fare level generally not highly utilised by most passengers) increasing 
by only around 3% in that period and prices actually being lower than 2003 levels from 
2005 to 2008.  Economy fare sales data showing the cheapest discounted fares shows a 
steady decline in prices over the period November 2003 to November 2009.  However 
the ACCC is not aware of the proportion of economy seats sold at these prices and 
notes that part of November is classified as low season for the purposes of fares for 
travel to the UK.    
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4.77. The fare movement data provided by the applicants in relation to premium cabin 
published fares is not necessarily consistent with the proposition that these fare levels 
have been constrained.  Premium published fares offered under the JSA (which the 
ACCC understands are a reasonable indicator of movements in premium fares) rose by 
30% in business class and 27% in first class with there being only one year (2007) 
where fares did not increase in business class and none in first class.       

 
4.78. The strong level of competition for leisure travellers and in the economy cabin where 

price sensitive passengers travel is evident in the constrained movement in economy 
fares and suggests that the ability of the applicants to have an impact on economy fare 
prices is limited at this stage. 

 
4.79. Evidence of strong price competition is not as apparent with premium fares and such an 

outcome is consistent with advice previously provided to the ACCC that in the 
premium cabins airlines compete on service rather than price with such travellers being 
relatively price insensitive.   

 
4.80. While noting the existence of other contributing factors, the ACCC considers that the 

cost savings the applicants derive from the JSA would continue to assist them to offer 
lower fares in a competitive market.  

 
Product and service benefits 
 
Broader availability of schedule options 
 
4.81. The applicants submit that one of the most valuable benefits of the JSA is that it 

provides Qantas with a comprehensive sales presence in the UK to promote travel to 
Australia and Asia, which Qantas could not replicate on its own (and likewise for BA 
in Australia). The applicants consider that the arrangement is critical for route density 
and the broader availability of schedule options and results in significant value to 
Australia.  

 
4.82. More specifically, the applicants submit that passengers benefit from: 
 

 Qantas and BA continuing to develop their networks to ensure their services meet at 
common mid-points at coordinated times to allow easy hubbing between flights 

 increased connectivity between BA and Qantas services and the building of the 
Singapore mini-hub have allowed the parties to increase the number of one-stop 
services they offer per week between Australia and Europe 

 a better schedule on long haul services from London, with the offering of services 
which operate at different times of the day. 

 
4.83. In addition, the applicants submit that under the JSA, BA gives Qantas preferential 

access that it would not receive as part of the oneworld alliance. Without the JSA, the 
parties consider that Qantas passengers would not have preferred access to intra-
European connecting flights on BA flights into and out of London.  

  
4.84. The ACCC considers the product and service benefits claimed by the applicants have 

declined over the duration of the JSA. The ACCC has examined in particular, the 
extent to which capacity reductions implemented by the applicants on routes between 
Australia and the UK/Europe have affected these benefits.  
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4.85. In its most recent consideration of the JSA in 2005, the ACCC acknowledged that 

while consumers continued to benefit from the integrated services provided by the 
applicants, there were more options for consumers to access Europe via mid-point 
carriers, interlining arrangements at mid-points and through low cost carriers. 

 
4.86. The applicants note that in the last five years, the capacity (indicated by frequency of 

flights and number of seats on those flights) of BA and Qantas has decreased, while the 
capacity of close competitors has increased.  

 
4.87. As previously noted, the applicants submit that both Qantas and BA have instituted 

capacity reduction programs. Qantas has cancelled: 
 

 16 one-way London services in Northern Winter 2008 (NW08) 

 92 one-way London services in Northern Summer 2009 (NS09) 

 150 one-way London services in NW09 (amounting to approximately 15% of 
planned capacity).  

 
4.88. BA began its own capacity reduction program in NW09 which has amounted to an 

8.5% reduction in flying on the routes between Australia and UK/Europe. This is in 
addition to BA’s reduction of frequency from 3 to 2 daily flights on the Heathrow-
Hong Kong route from 2 September 2009 and Qantas’ ad-hoc cancellations on services 
such as Perth-Singapore.  

 
4.89. In contrast, competitors on the route are increasing capacity: 
 

 in the first quarter of 2009, Emirates increased its services to Melbourne (from 
double daily to triple daily) and Brisbane (from daily to double daily) 

 one of Emirates’ double daily Sydney services was up-gauged from an Airbus 
A340 (258 seats) to an A380 (489 seats) 

 Etihad and Virgin Atlantic were not flying to Australia in 2003 and now have 21 
and 7 flights respectively per week. 

 
4.90. The applicants acknowledge that the substantial increase in mid-point carrier capacity 

has broadened the range of one stop options available to Australian passengers. They 
submit, however, that this increased choice does not diminish the benefits of the JSA 
for passengers who choose to travel via London or Frankfurt.  

 
4.91. Where a passenger is travelling as part of a JSA itinerary to London or Frankfurt, BA 

has varied its usual fare requirements to allow passengers to combine their JSA sector 
with an intra European sector. This applies even if the JSA itinerary uses a lower 
inventory category (for example ‘D’ class which is a more restricted business class 
fare) and the intra European BA operated sector only has a higher inventory category 
available (for example ‘J’ class which is a less restricted business class fare type).  

 
4.92. The applicants suggest that the benefit of allowing this type of fare combinability is 

that Qantas and BA can each sell lower priced fares into Europe than would otherwise 
be the case. JSA passengers benefit as they can access inventory which would 
otherwise not be available at peak times. 
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4.93. The ACCC notes that BA is separately remunerated for providing Qantas access to 
code share seats on intra European flights under a free-sale agreement, i.e. a separate 
commercial arrangement to the JSA.  

 
4.94. Although revenue derived from this codeshare does not form part of the JSA Benefit 

Transfer Model, the ACCC accepts that without the JSA, BA would not have the 
incentive to make available the same level of inventory for intra European services. 
This is not to say, however, that BA would not have any incentive to pursue such 
passengers absent the JSA.   

 
4.95. The applicants submit that the JSA provides incentive for BA to make available this 

preferred access because the financial model behind the JSA means that BA and Qantas 
are indifferent to whether passengers are carried to London/Frankfurt as a Qantas or 
BA passenger. 

 
4.96. The ACCC accepts that JSA passengers receive a benefit from gaining preferential 

access to BA lower priced inventory on intra European flights. The ACCC considers, 
however, that the overall public benefit accruing from such access has been subject to 
some decline since the commencement of the JSA when the JSA provided one of the 
primary means of accessing intra-Europe destinations. 

 
4.97. In its 2005 assessment of the JSA, the ACCC noted that the extent of benefits accruing 

to JSA passengers being able to access BA services to points beyond London was 
probably lower than at any time since the inception of the JSA.  

 
4.98. By 2005, there had been an expansion in the range of ports in Europe available on a 

one-stop basis through mid-point carriers and European carriers were increasingly 
providing access to ports in Europe using interline agreements at intermediate points. 
Passengers were also able to access low cost carriers for intra Europe travel.  

 
4.99. Since 2005, the applicants have reduced capacity from some routes, decreasing the 

schedule options available to passengers. In that time, the contribution of mid-point 
carriers on the Australia-Europe route has continued to increase with new entrants such 
as Qatar Airways and Etihad providing strong competition on product and service. The 
entry of Air Asia X, the first long haul low cost carrier on the Australia-Europe route, 
will provide further options to passengers.  

 
4.100. The ACCC considers that the schedule options available to passengers under the JSA 

would continue to deliver public benefits.  The ACCC considers, however, that in light 
of the capacity reductions implemented by the applicants, as outlined above, the level 
of these benefits has been subject to some decline since 2005. 
 

Higher levels of consumer support 
 
4.101. The applicants submit that the JSA enables them to offer seamless customer service, 

including coordination of flight scheduling and passenger handling. The applicants also 
identified public benefits arising from the storage of passenger information and 
itineraries on the same system. This system enables Qantas passengers to approach a 
BA office and receive assistance as if they were in a Qantas office.  
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4.102. In 2005, the ACCC accepted that some benefits arose from the parties’ joint system but 
considered that the number of passengers that benefitted from the system, and thus the 
corresponding public benefits, would be very small. The ACCC remains of the view 
that any seamless service travel benefits arising from the JSA are marginal. The most 
significant of those services are already available outside the JSA through the oneworld 
alliance.  

 
Integrated yield management systems 
 
4.103. The JSA enables the applicants to coordinate yield management. The applicants submit 

that this coordination maximises the number of discounted seats available through the 
booking life of a flight, minimising the number of seats held for late passengers.  

 
4.104. As an example, the applicants explain that in order to satisfy demand for late bookings 

to a requisite level of certainty, the number of seats required to be held back is less if 
Qantas and BA coordinate, than if they do not coordinate. The applicants note that the 
airline practice of maximising efficient distribution does not mean that late booking 
passengers are disadvantaged. Rather, there are more low fares available to other 
customers (seats that would otherwise have flown empty).  

 
4.105. The ACCC accepts that in highly contested markets there is likely to be a public benefit 

from integrated yield management systems. In this context, the ACCC considers that 
integrated yield management may assist the applicants to make more discounted seats 
available by minimising the number of seats held for late passengers, while noting that 
at the margin there is a decrease in competition for late passengers.  

 
Conclusion on public benefits 
 
4.106. The ACCC considers that the JSA is likely to result in public benefits in the form of: 
 

 cost savings which are likely to be passed on to consumers, especially those 
travelling on economy fares, as a result of strong competition on most JSA routes 

 broader availability of schedule options and 

 benefits arising from integrated yield management systems. 
 
Public detriment  
 
4.107. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.31 

 
4.108. The applicants are seeking authorisation for arrangements under the JSA which 

provides that Qantas and BA will coordinate their business activities including 
scheduling, marketing, sales and pricing.  It is further agreed that as part of this 

                                                 
31  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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coordination process Qantas and BA may agree on fares, fare products, incentives and 
discounts. 

 
4.109. The ACCC’s assessment of the extent to which the applicants’ arrangements under the 

JSA would result or would be likely to result in a lessening of competition in relevant 
markets and the extent of any associated or separate detriment, is set out below. 

 
International passenger transport markets 
 
JSA routes 
 
4.110. The applicants’ operations under the JSA overlap with respect to air passenger services 

on routes between Australia and the UK/Europe, via the Eastern Hemisphere. The 
length of such routes precludes most commonly used commercial aircraft from flying 
the route on a non-stop basis. All passenger flights need to stop to refuel, change crew 
and service the aircraft. Typically, flights will stop at an intermediate point such as 
Asia or the Middle East.  The applicants operate on routes between Australia and the 
UK/Europe, via mid points in South East Asia (JSA routes). 

 
4.111. The routes between Australia and the UK/Europe, via the Eastern Hemisphere is 

serviced by end-point carriers and mid-point carriers. End-point carriers are designated 
carriers of either Australia or the UK/Europe. Mid-point carriers are not designated 
carriers of Australia or the UK but offer services under sixth freedom rights from 
centrally located hubs. Typically, these are Asian or Middle Eastern carriers.  

 
4.112. The end-point carriers servicing the routes between Australia and the UK/Europe, via 

the Eastern Hemisphere, are Qantas, BA, Air New Zealand32 and Virgin Atlantic 
Airways. Previously the route has been serviced by other European carriers such as 
Luftansa, Air France, KLM, Aeroflot and Alitalia. Austrian Airlines was the last 
European carrier to operate on routes between Australia and the UK/Europe, via the 
Eastern Hemisphere, and ceased services in 2007. 

 
4.113. The major mid-point carriers include Singapore Airlines (transiting via Singapore), 

Cathay Pacific (Hong Kong), Emirates (Dubai), Thai International (Bangkok), 
Malaysia Airlines (Kuala Lumpur), Etihad Airways (Abu Dhabi) and Qatar Airways 
(Doha). Air Asia X in 2009 became the first long haul low cost carrier to provide 
services between Australia and Europe. 

 
4.114. A mid-point carrier is able to carry passengers between Australia and Europe by 

combining any of the single sector flights between its hub and Australia with any of the 
single sector flights it operates between its hub and Europe. Mid-point carriers have an 
advantage over end-point carriers, in that each of these flights can be supported with 
traffic feed into the mid-point carrier’s hub.  End point carriers have a similar 
advantage from traffic feed into their end point hubs. 

                                                 
32 Air New Zealand operates on routes between Australia and UK/Europe via New Zealand and Los Angeles and 
from New Zealand via Hong Kong. 
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Trends in and nature of international passenger traffic on routes between Australia and 
UK/Europe 
 
4.115. Table 4.1 below shows changes in the passenger shares of the applicants and other 

airlines over the life of the JSA to date on routes between Australia and the UK/Europe. 
 
Table 4.1 Airline total passenger share, JSA Europe routes, derived from country of 

origin/destination, years ended 31 December for 1994, 1998 and 2003 and 30 
June for 2009 (per cent)33 

 
Airline UK Total Europe 

 1994 1998 2003 2009 1994 1998 2003 2009 

Qantas34 35.5 31.2 32.6 32.1 34.2 31.4 33.6 31.7 

BA 14.9 14.4 10.1 6.2 7.5 7.7 8.0 4.8 

Qantas/BA Alliance 50.3 45.5 42.7 38.4 41.8 39.2 41.6 36.6 

Singapore Airlines 7.9 12.7 16.9 14.5 12.8 14.8 17.5 15.5 

Air New Zealand 4.6 3.7 3.5 2.5 2.7 2.3 2.8 2.1 

Ansett 0.7 1.1 .. .. 0.2 0.7 .. .. 

Cathay Pacific 6.5 5.8 3.6 6.4 4.0 3.3 4.0 7.5 

Malaysia Airlines 5.0 7.5 9.2 4.4 4.2 8.0 7.9 4.7 

KLM 2.5 2.4 .. .. 2.9 3.5 0.0 .. 

Japan Airlines 2.4 2.9 4.1 0.1 1.0 1.3 3.2 0.2 

United Airlines 2.3 1.5 1.0 0.4 1.4 0.9 1.0 0.4 

Thai International 1.5 1.9 3.0 2.0 2.8 4.5 4.4 4.3 

Alitalia 0.7 0.5 .. .. 5.3 4.2 0.0 .. 

Lufthansa 0.5 0.0 .. .. 4.8 0.0 0.2 .. 

Emirates 0.0 0.0 9.0 17.8 0.0 0.0 7.2 15.7 

Virgin Atlantic .. .. .. 3.0 .. .. .. 1.9 

Etihad .. .. .. 2.9 .. .. .. 3.2 

Others 14.9 14.6 7.0 7.5 16.1 17.4 10.2 7.9 

Total (%) 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0

Passengers (‘000) 1,227 1,633 2,080 2,290 2,479 3,226 3,902 4,760
 
4.116. Table 4.2 below shows changes in passenger shares on South East Asia routes between 

2003 and 2009. 
                                                 
33 Source: Information provided by the Department of Infrastructure, Transport, Regional Development and Local 
Government (DITRDLG) and sourced from passenger card data collected and compiled by the Department of 
Immigration and Citizenship (DIAC). 
34 Includes Australian Airlines and Jetstar 
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Table 4.2 Airline total passenger shares, JSA South East Asia routes, derived from 

country of origin/destination, years ended 31 December 2003 and 30 June 
for 2009 (per cent)35 

 
Airline Singapore Thailand Total SE Asia 

 2003 2009 2003 2009 2003 2009 

Qantas36 40.0 34.0 15.4 20.9 25.8 23.8 

BA 6.0 1.6 8.7 3.8 3.5 1.2 

Qantas/BA Alliance 46.0 35.6 24.1 24.7 29.3 25.0 

Singapore Airlines 46.0 52.8 12.0 12.6 23.8 22.5 

Cathay Pacific 0.3 0.2 1.5 0.9 0.8 1.2 

Malaysia Airlines 2.1 0.6 2.0 2.7 15.6 9.8 

Thai International 0.2 0.2 56.6 49.5 10.3 10.8 

Emirates 2.8 3.2 0.1 2.7 1.0 1.4 

Air Asia X .. 0.4 .. 2.9 .. 6.0 

Others 2.6 7.0 3.7 4.0 19.2 23.3 

Total (%) 100.0 100.0 100.0 100.0 100.0 100.0 

Passengers (‘000) 804 1,024 416 932 2,751 4,726 
 
4.117. Table 4.1 shows that the aggregate shares of Qantas and BA of Europe traffic have 

steadily declined, predominantly as a result of a decline in the share of BA which now 
has only 6.2% of Europe passengers compared to 32.1% for Qantas.  The BA decline in 
recent years reflects a failure to increase capacity levels on the route in line with the 
capacity increases from other airlines.  The share of Qantas appears to have plateaued 
at around 32% with the introduction of three services per week to the UK over Hong 
Kong in 2004, subsequently upgraded to daily services in 2006 assisting it to maintain 
its share.  Over the period of the JSA the volume of Australia–Europe traffic has 
increased by around 90%. 

 
4.118. The contribution of mid-point carriers to the route has notably increased over the life of 

the JSA with the combined share of Singapore Airlines, Malaysia Airlines, Cathay 
Pacific, Thai International and Emirates increasing from 23.8% in 1994 to 47.7% in 
2009.  At the same time most European carriers, with the exception of BA and Virgin 
Atlantic have left the route. 

 
4.119. The UK is the most popular origin/destination in Europe accounting for around 50 per 

cent of all passengers travelling between Australia and Europe.  The applicants 
combined share of UK traffic has fallen from 50% in 1994 to 38% in 2009 with mid-
point carriers again increasing their shares. 

 
                                                 
35 Source: Information provided by DITRDLG and sourced from passenger card data collected and compiled by 
DIAC. 
36 Includes passengers on Jetstar 
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4.120. Table 4.2 shows that the applicants’ combined share of South East Asia traffic which 
was 45% in 1994 has continued to fall and now accounts for 25% of that traffic.  Again 
the preponderance of the recent decline is attributable to BA which reduced its services 
to Singapore from two a day to one a day in 2006 and now only accounts for 1% of 
South East Asian traffic compared to as much as 8% in 1998.  There has also been a 
steady decline in the share of Qantas, from 41.3% in 1994 to 23.8% in 2009, though at 
that level it still remains a significant contributor to the route.  Qantas’ maintenance of 
its share in recent years is attributable at least in part to the introduction of services by 
its subsidiary Jetstar to Singapore, Phuket and Bangkok.  Over the life of the JSA 
traffic on the South East Asia route has grown by around 120%. 

 
4.121. As stated earlier the ACCC intends to assess competition aspects of the JSA in terms of 

two international passenger markets, the leisure passenger market and the business 
passenger market.  Such an assessment requires analysis of journey purpose statistics 
for air passengers.  Journey purpose statistics are only available for short term travel by 
Australian resident and foreign visitors.  Short term travel accounts for over 95% of 
passenger travel to and from Australia. 

 
Table 4.3 Purpose of journey for short term passengers on routes between Australia 

and UK/Europe, years ended 31 December 2003 and 3 June 2009 (per cent)37 
 

Purpose of Journey Europe region SE Asia region 
 2003 2009 2003 2009 

Business  8.0 7.8 13.2 10.9 

Convention 2.5 2.5 2.9 2.2 

Exibition 0.2 0.1 0.1 0.1 

Employment 2.6 2.8 2.0 2.6 

Education 2.5 2.1 4.7 3.6 

Holiday 47.9 50.6 48.9 57.5 

Visit friends/relatives 28.8 29.6 19.3 17.6 

Not stated 5.3 1.8 5.9 3.1 

Other 2.2 2.7 3.0 2.4 

Total 100.0 100.0 100.0 100.0 
 
4.122. Table 4.3 above shows the purpose of travel for short term passengers with an origin or 

destination in Europe or South East Asia in 2003 and 2009.  For the purpose of 
examining leisure passenger markets the ACCC regards leisure travellers as those 
travelling for the purpose of holidays or to visit friends or relatives.  Such travellers 
made up 80.2% of all short term travel to or from Europe in 2009 and 75.1% of travel 
to or from South East Asia. 

 

                                                 
37 Source: Information provided by DITRDLG and sourced from passenger card data collected and compiled by 
DIAC. 
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4.123. For the purpose of examining business passenger markets the ACCC regards business 
travellers as those travelling for the purpose of business and conventions.  Such 
travellers made up 10.3% of short term travellers to or from Europe in 2009 and 13.1% 
of travellers to or from South East Asia. 

 
Market concentration 
 
Market for leisure passengers 
 
4.124. Table 4.4 below shows airline market shares for the leisure passenger markets of 

Europe and South East Asia.  In 2009 the applicants had a combined share of 24.9% of 
the South East Asia leisure passenger market of which BA contributed 1.1%.  Three 
other airlines in the market had substantial shares: Singapore Airlines (19.4%), 
Malaysia Airlines (9.0%) and Thai International (11.4%). 

 
4.125. The applicants had a joint 29.9% share of the Europe leisure passenger market with BA 

contributing 4.5%.  Four other airlines had shares equal to or in excess of BA’s share 
being Emirates (17.2%), Singapore Airlines (15.6%), Cathay Pacific (7.7%) and 
Malaysia Airlines (4.5%). 

 
Table 4.4 Leisure travellers, airline passenger share by region for years ended 31 

December 2003 and 30 June 2009 (per cent)38 

Airline Europe region SE Asia region 
 2003 2009 2003 2009 

Qantas39 31.1 25.4 22.3 23.7 

BA 6.7 4.5 2.8 1.1 

QF/BA Alliance 37.8 29.9 25.1 24.9 

Singapore Airlines 15.5 15.6 19.2 19.4 

Malaysia Airlines 7.3 4.5 13.8 9.0 

Thai International 3.5 3.9 9.3 11.4 

Cathay Pacific 3.4 7.7 0.6 0.9 

Emirates 6.7 17.2 0.8 1.5 

Virgin Atlantic .. 1.9 .. .. 

Etihad .. 3.5 .. .. 

Others 25.8 15.8 31.2 32.9 

Total 100.0 100.0 100.0 100.0 
 
4.126. The applicants do not consider that there are separate markets for leisure and business 

travellers but in recognition of the ACCC’s previously stated views that there are 

                                                 
38 Source: Information provided by DITRDLG and sourced from passenger card data collected and compiled by 
DIAC. 
39 Includes passengers on Jetstar 
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separate markets have provided a submission addressing separate markets for time or 
comfort sensitive passengers and for price sensitive travellers. 

 
4.127. In relation to market concentration the applicants have submitted that: 
 

 the combined market shares of Qantas and BA over the past six years has decreased 
or remained stable in all relevant markets; 

 the market share of each of Qantas’ competitors has either remained stable or 
increased in most markets with Emirates’ market share of all passengers to the UK 
increasing from 9% to 17.9% and to Europe from 7.2% to 15.6%. 

4.128. Tourism Australia noted that the share of Qantas and BA on the UK-Australia route has 
declined in recent years and this is likely to continue as competition remains strong and 
new carriers such as Qatar and Air Asia X enter the route. 

 
4.129. The DITRDLG noted that the Australia-UK/Europe route has seen a significant 

increase in the market shares of “sixth freedom” carriers serving the market from an 
intermediate hub with Emirates, Etihad and Cathay Pacific all significantly increasing 
their market share in recent times. 

 
4.130. The IASC noted that the JSA has been in place now for a considerable number of years 

and the routes between Australia and UK/Europe appear to continue to be strongly 
competitive.  The emergence and expansion over recent years of middle-eastern 
carriers (primarily Emirates, but more recently Etihad and Qatar Airways) serving 
Australia–UK/Europe routes has contributed significantly to ensuring continued 
competition for Qantas and BA in those markets. 

 
4.131. Air NZ has submitted that there is no limitation in the JSA on the routes that may be 

operated between Australia and the UK/Europe and that the applicants appear not to 
have provided any information on, or analysis of, markets or competition other than in 
respect of routes via Asia.  Approval of the JSA as applied for would permit price and 
capacity agreement on routes via North and South America, Africa and the Middle East 
in respect of which no evidence of competitive detriment and benefit has been 
submitted. 

 
4.132. While Air NZ is correct in noting that the JSA is not restricted in terms of the routes to 

which it might apply, the ACCC notes that anticompetitive detriment can only arise on 
routes where Qantas and BA would otherwise compete.  BA currently does not provide 
services to Australia over the Americas, the Middle East or South Africa. 

 
4.133. Emirates has responded to claims by the applicants that new entrants such as Etihad 

and Qatar Airways together with Emirates, will by 2012 operate almost 50% of the 
premium seats on the routes between Australia and UK/Europe.  Emirates has 
submitted that: 

 
 Marketing Information Data Tapes data for passenger bookings from April 2008 to 

March 2009 on the Australia–Heathrow route show that the applicants held 46% of 
premium bookings compared to 8% for Emirates; 

 while Emirates operates 14 daily flights to the UK only five go to Heathrow; 
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 aircraft seating capacities on Emirates’ Australian services are targeted at a wide 
range of points in Europe, the Middle east and Africa, not solely Heathrow or 
Frankfurt; and 

 Emirates future growth in operations to Australia will be proportionate to the 
overall increase in the passenger market. 

 
Market for business passengers 
 
4.134. The ACCC stated earlier that it would assess the implications of the JSA for the 

international business passenger market and that the appropriate geographic market for 
business passengers is a point to point market. 

 
4.135. For the purposes of assessing the impact of the JSA on the international business 

passenger market the relevant routes are those involving points between which Qantas 
and BA would be likely to compete for business passengers absent the JSA.  The 
relevant routes are routes between points in Australia and: 

 
 Singapore; 

 Bangkok; 

 Frankfurt; and 

 London. 
 
4.136. While Qantas operates services from Australia to the UK via Hong Kong the ACCC 

will not consider an Australia - Hong Kong business passenger market given that BA 
does not operate on that route. 

 
4.137. The statistics of journey purpose used by the ACCC in its assessment do not include 

data at the city level.  The ACCC must of necessity therefore conduct its analysis at a 
country level.  This approach would only have limitations in circumstances where there 
is a range of international access airports in a particular country which may be used by 
business travellers in accessing different destinations in that country, bearing in mind 
the preference of the business traveller for direct travel. 

 
4.138. Table 4.5 below shows airline shares of business passenger markets between points in 

Australia and Singapore and Thailand respectively. 
 
4.139. The applicants had a 36.4% joint share of the Singapore market in 2009 and captured 

51.7% per cent of the Australian resident business passengers travelling to Singapore.  
However BA only contributed 2.1% per cent of the applicants’ overall share (down 
from 7.2% in 2003) and there was substantial competition from Singapore Airlines 
which had a 59.0% share of the market.  There was no other competitor airline of note 
in the Singapore market. 

 
4.140. The applicants had a joint 26.5% share of the Thailand market in 2009 (with Qantas 

capturing 18.6% and BA 7.9%).  Other airlines with significant shares in the Thailand 
market were Singapore Airlines with 14.0% and Thai International with 51.2%. 
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Table 4.5A Business travellers, airline market share for Singapore and 
Thailand, year ended 30 June 2003 (per cent)40 

 
Airline Singapore Thailand 

 Residents Visitors Total Residents Visitors Total 

Qantas41 52.9 22.9 40.2 29.1 12.0 23.4 

BA 10.4 3.0 7.2 16.1 4.9 12.3 

Qantas/BA Alliance 63.3 25.9 47.4 45.2 16.9 35.7 

Singapore Airlines 32.4 67.3 47.2 15.5 7.8 12.9 

Malaysia Airlines 1.3 1.3 1.3 1.0 2.0 1.3 

Thai International 0.1 0.3 0.2 36.3 68.1 46.9 

Cathay Pacific 0.3 0.2 0.3 0.8 1.8 1.2 

Emirates 1.7 2.0 1.8 0.0 0.0 0.0 

Others 0.9 3.0 1.8 1.2 3.4 2.0 

Total 100.0 100.0 100.0 100.0 100.0 100.0 
 
Table 4.5B Business travellers, airline market share for Singapore and Thailand, year 

ended 31 December 2009 (per cent)42 
 

Airline Singapore Thailand 
 Residents Visitors Total Residents Visitors Total 

Qantas43 48.9 18.5 34.3 23.8 8.1 18.6 

BA 2.8 1.5 2.1 9.3 5.2 7.9 

Qantas/BA Alliance 51.7 20.0 36.4 33.1 13.3 26.5 

Singapore Airlines 44.7 74.4 59.0 15.9 10.3 14.0 

Malaysia Airlines 0.8 0.6 0.7 1.7 0.8 1.4 

Thai International 0.3 0.3 0.3 42.6 68.3 51.2 

Cathay Pacific 0.1 0.2 0.1 1.4 0.5 1.1 

Emirates 1.3 1.5 1.4 2.9 3.3 3.0 

Others 1.1 3.0 2.1 2.4 3.5 2.8 

Total 100.0 100.0 100.0 100.0 100.0 100.0 
 
                                                 
40 Source: Information provided by DITRDLG and sourced from passenger card data collected and compiled by 
DIAC. 
41 Includes passengers on Jetstar 
42 Source: Information provided by DITRDLG and sourced from passenger card data collected and compiled by 
DIAC. 
43 Includes passengers on Jetstar 
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4.141. In the Germany business passenger markets  Qantas and BA held a 39.2% share in 
2009, with Qantas having a 36.3% share and BA 2.9%.  There was substantial 
competition from other airlines with Singapore Airlines having a 19.7% share and three 
other airlines having shares of 6.0% or more.  Most of the other major airlines in the 
markets operate to Frankfurt though Emirates also flies to Düsseldorf and Munich. 

 
Table 4.6A Business travellers, airline market share for the UK and Germany,  

year ended 31 December 2003 (per cent)44 
 
Airline UK Germany 

 Residents Visitors Total Residents Visitors Total 

Qantas45 49.5 35.6 42.2 45.1 26.7 36.0 

BA 18.5 18.0 18.2 9.4 4.9 7.2 

Qantas/BA Alliance 68.0 53.6 60.4 54.5 31.3 43.2 

Singapore Airlines 9.7 13.8 11.8 16.0 28.1 22.0 

Malaysia Airlines 4.1 6.7 5.5 3.4 4.0 3.7 

Thai International 1.7 2.6 2.2 6.6 10.6 8.6 

Cathay Pacific 4.9 4.9 4.9 2.9 1.8 2.3 

Emirates 5.1 7.4 6.3 5.9 6.0 6.0 

Virgin Atlantic .. .. .. .. .. .. 

Etihad .. .. .. .. .. .. 

Others 6.5 11.0 8.9 10.7 18.2 14.2 

Total 100.0 100.0 100.0 100.0 100.0 100.0 
 

                                                 
44 Source: Information provided by DITRDLG and sourced from passenger card data collected and compiled by 
DIAC. 
45 Includes passengers on Jetstar 



 

DRAFT DETERMINATION                                                             A91195 & A91196 46

Table 4.6B Business travellers, airline market share for the UK and Germany, year 
ended 30 June 2009 (per cent)46 

 
Airline UK Germany 

 Residents Visitors Total Residents Visitors Total 

Qantas47 54.7 37.4 45.9 47.8 25.5 36.3 

BA 7.8 12.4 10.2 3.8 1.9 2.9 

Qantas/BA Alliance 62.5 49.8 56.1 51.6 27.5 39.2 

Singapore Airlines 10.7 11.3 11.0 15.4 23.8 19.7 

Malaysia Airlines 3.7 3.3 3.5 4.6 2.2 3.3 

Thai International 2.4 1.5 1.9 5.6 10.9 8.3 

Cathay Pacific 4.4 6.9 5.7 6.3 6.4 6.3 

Emirates 7.9 12.8 10.4 9.8 16.8 13.4 

Virgin Atlantic 2.1 5.0 3.6 0.7 0.7 0.7 

Etihad 2.7 1.1 1.9 2.8 2.6 2.7 

Others 3.1 6.7 4.9 6.3 13.5 10.0 

Total 100.0 100.0 100.0 100.0 100.0 100.0 
 
4.142. Table 4.6B shows that in 2009 the applicants had a substantial joint share amounting to 

56.1% of the UK business passenger market with Qantas capturing 45.9% of the market 
and BA 10.2%.  The applicants had a joint share of 62.5% of Australian business 
passengers travelling to the UK. 

 
4.143. The next largest market share after the applicants was held by Singapore Airlines with 

11.0% followed by Emirates with 10.4% and Cathay Pacific with 5.7%. 
 
4.144. Business passengers made up 10.3% of short term passengers with an origin/destination 

in the UK compared to leisure passengers who made up 80.2% of such travellers. 
 
4.145. Most airlines offering services between Australia and the UK operate through 

Heathrow in the UK.  The exception of note is Emirates which operates from Dubai to 
Birmingham (14 services per week), Glasgow (seven services per week), London 
Heathrow (35 services per week), London Gatwick (21 services per week), Manchester 
(14 services per week) and Newcastle (seven services per week). 

 
4.146. The ACCC notes that for most airlines (including the applicants) the market 

concentration figures in Table 4.6 reflect their operations exclusively to Heathrow.  
However given that the figures are for the UK and include the 40% of Emirates flights 
which are to non-London destinations it is likely that the applicants’ share of London 
business travellers is higher than appears in Table 4.6. 

 
                                                 
46 Source: Information provided by DITRDLG and sourced from passenger card data collected and compiled by 
DIAC. 
47 Includes passengers on Jetstar 
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4.147. As stated earlier the applicants do not consider that there are separate markets for 
leisure and business travellers but in recognition of the ACCC’s previously stated 
views that there are separate markets, the applicants have provided a submission 
addressing separate markets for time or comfort sensitive passengers and for price 
sensitive travellers. 

 
4.148. The applicants have submitted that in the business travellers market to the UK, the only 

market in which the ACCC previously found a likelihood of a substantial lessening of 
competition, Emirates’ market share has increased from 6.3% to 10.4%, Cathay 
Pacific’s share has increased from 4.9% to 5.8%, and new entrants since 2003, Virgin 
Atlantic and Etihad have captured 3.5% and 2% respectively. 

 
Barriers to entry 
 
4.149. In relation to barriers to entry the applicants have submitted: 
 

 barriers to entry and expansion are low as evidenced by the capacity growth of 
Emirates on Australian routes and the entry and planned expansion of new midpoint 
carriers such as Etihad and Qatar; and. 

 while Heathrow may be slot constrained the JSA does not exacerbate this situation 
and competing carriers have been able to increase their Heathrow slots, use larger 
aircraft at existing slots and can use Gatwick airport. 

 
4.150. The applicants have submitted that Heathrow does not constitute a separate market as 

evidenced by Emirates which extensively uses Gatwick.  The applicants note that 
business passengers travelling to London are generally travelling to the city centre 
which is almost equidistant from Heathrow and Gatwick.  It is further submitted that 
the availability of superior European connections at Heathrow cannot be relevant to 
assessing the JSA’s effect on competition on the Sydney to London market and the 
ACCC can only look at business travellers whose destination is London. 

 
4.151. While the ACCC believes that Heathrow Airport is slot constrained, as acknowledged 

by the applicants, there is nothing to suggest that at the moment this is a factor 
constraining the expansion or entry of carriers on routes to Australia as evidenced by 
the success of Emirates, Etihad and Qatar Airways in gaining access to Heathrow. 

 
4.152. Any capacity constraint at Heathrow should in any event not be regarded as a barrier to 

market entry of note in the context of the Europe regional geographic criterion adopted 
by the ACCC for assessing the leisure passenger market. 

 
4.153. The applicants have suggested that Gatwick Airport provides alternative access to 

London for business passengers and accordingly the UK business passenger market 
should not be constrained to Heathrow but take in London as a whole.  The ACCC sees 
merit in this suggestion given the preparedness of Emirates to provide extensive 
services through Gatwick. 

 
4.154. After taking into account developments on those routes in the past six years the ACCC 

does not consider that there are significant regulatory barriers to entry or expansion on 
routes between Australia and UK/Europe involving the leisure or business passenger 
markets. 
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Ability to increase prices 
 
4.155. In relation to ability to increase prices the applicants submitted that they remain equally 

constrained by their competitors and any published fare increases over the past six 
years reflected general market conditions with new aircraft delays contributing to a 
capacity shortage across the industry at the same time as fuel prices and demand levels 
reached record highs. 

 
Assessment of passenger markets 
 
4.156. The applicants have submitted that (on the basis of seven years observation) the JSA 

has been pro competitive and is likely to continue to be, as evidenced by increased 
capacity on the routes between Australia and UK/Europe, increased market share by 
mid-point carriers, barriers to entry and expansion being low, and strong price and 
product competition.  These comments are taken to apply to both leisure and business 
travellers. 

 
4.157. On the basis of the 2009 joint market shares for Qantas and BA of 29.9% in Europe and 

24.9% in South East Asia it is unlikely that the JSA is currently having an anti-
competitive impact in those leisure passenger markets.  The applicants’ aggregate 
market share is at relatively low and declining levels and BA is a minor and declining 
contributor to the aggregate share.  Moreover a significant number of airlines in each 
market have greater market shares than BA.  It would not be expected that there would 
be significantly increased competition in the leisure passenger market if authorisation 
was not granted and as a result BA competed with Qantas. 

 
4.158. Comments from interested parties noting increased competition on the routes from the 

expansion and new entry of mid point carriers are consistent with the view of the 
ACCC that the Europe and South East Asia leisure passenger markets are currently 
subject to significant levels of competition and not adversely affected by the JSA.  The 
ACCC also notes the recent introduction of low cost services to the UK and South East 
Asia by Air Asia X from the Gold Coast, Perth and Melbourne with services also 
expected to be offered from Sydney in 2010. 

 
4.159. The ACCC is not aware of any potential developments in these leisure passenger 

markets over the next five years which would be likely to see the JSA give rise to a 
significant anti-competitive detriment in that period.  Information provided by the 
applicants suggests that BA is unlikely to make changes to the level of capacity offered 
on the route such that BA would be likely to make more than a minor contribution to 
the applicants’ combined share of the leisure passenger markets. 

 
4.160. On the basis of the market share data presented in Table 4.5 above the ACCC does not 

believe that the JSA raises competition issues in the Singapore and Thailand business 
passenger markets currently or is likely to in the medium term. 

 
4.161. In the case of Singapore, BA is a minor and declining contributor and the alliance faces 

a substantial competitor with a majority market share in the form of Singapore Airlines.  
In the case of Thailand, the JSA partners have a much lower (and declining) market 
share than Thai International and Singapore Airlines is also a substantial contributor to 
the market. 
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4.162. The ACCC similarly does not consider that the JSA raises competition concerns in the 
Germany business passenger markets currently or is likely to do so in the medium term.  
Table 4.6 shows that BA only has a very small portion of the alliance’s 39.2% share of 
the market and there are a number of other significant competitors with shares 
significantly higher than the BA’s share, including Singapore Airlines, Thai 
International, Cathay Pacific and Emirates.  It is highly unlikely that there would be a 
significant increase in competition in this market absent the JSA. 

 
4.163. Table 4.6 shows that the applicants have a substantial share of the UK business 

passenger markets, holding a combined share of 56.1%.  Qantas has the largest share in 
the market at 45.9% and BA the third largest at 10.2% (down from 18.2% in 2003).  
The primary competitors to the applicants in this market are Singapore Airlines with 
11.0% and Emirates with 10.4%. 

 
4.164. Where high concentration thresholds such as these are identified, the ACCC normally 

looks to barriers to entry to ascertain whether or not the ability of existing carriers to 
expand in the market, or new carriers to enter it, are constrained.  There is no evidence 
at present to suggest that substantial barriers to entry or expansion exist on the relevant 
routes between Australia and UK/Europe. 

 
4.165. The ACCC is of the view that it is able to conclude that the lessening of competition 

currently occurring from the JSA in the UK business passenger markets and likely to 
occur in the medium term is significantly lower than prevailed in 2003.  The ACCC has 
formed this view taking into account: 

 
 the substantial decline in market share of BA (from 18.2% to 10.2%) over the past 

six years; 

 the apparent lower level of entry barriers with Gatwick emerging as an acceptable 
alternative entry point to London and midpoint carriers gaining or increasing access 
to Heathrow; and 

 increased competition in terms of capacity and product on the route from midpoint 
carriers  

4.166. Accordingly the ACCC considers that while the JSA may lead to a lessening of 
competition in the market for business passengers travelling between points in 
Australia and points in the UK, that lessening of competition is unlikely to be 
substantial in the medium term. 

 
Other markets 
 
International freight transport market 
 
4.167. In other determinations the ACCC has noted that the majority of air freight to and from 

Australia is carried on passenger flights and as such the level of competition within the 
air freight market is dependent upon many of the same factors as within the passenger 
market. 

 
4.168. Consistent with the international passenger markets the ACCC will focus on routes 

covered by the JSA when examining competition in international air freight markets.  It 
is essentially only on routes between Australia and UK/Europe that both Qantas and 
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BA maintain an operating presence and there is a potential for a lessening of 
competition by the proposed conduct. 

 
4.169. Data relating to air freight services is less comprehensive than for passenger services 

and is based on uplift/discharge point rather than origin or destination.  As a result 
statistics of cargo discharged in South East Asia in Table 4.7 include cargo destined for 
both Europe and South East Asia.  It is only by looking at the combined figures that an 
appreciation of the market share of the applicants is obtained. 

 
4.170. It is apparent from Table 4.7 that the applicants’ share of the relevant cargo markets is 

in decline.  Their combined share of the aggregate South East Asia and Europe market 
has fallen from 40.0% in 1994 to 32.6% in 1998, 23.8% in 2003 and 23.4% in 2009.  
Moreover, reflecting its reduced capacity in recent times on JSA routes, BA’s share of 
the aggregate South East Asia and Europe markets has moved from 8.5% in 1994, to 
9.5% in 1998, 5.9% in 2003 and 3.4% in 2009. 

 
Table 4.7 Airline freight market shares, routes between Australia and UK/Europe, 

1994, 1998, 2003 and 2009 (per cent)48 
 

Airline Eurpoe SE Asia 
 1994 1998 2003 2009 1994 1998 2003 2009 

Qantas 45.2 35.3 28.3 44.5 27.9 20.9 16.6 18.0 

BA 27.5 24.4 19.9 25.0 4.3 6.9 4.2 1.7 

Qantas/BA Alliance 72.7 59.7 48.2 69.1 32.2 27.8 20.8 19.7 

Singapore Airlines     35.9 40.3 39.4 40.6 

Malaysia Airlines     9.2 15.5 18.1 17.5 

Garuda Indonesia     8.4 3.2 2.7 1.5 

Thai International     6.9 5.9 9.3 14.1 

Philippine Airlines     4.1 1.8 0.8 0.8 

Lufthansa 10.7 0.0 4.6 ..     

KLM 6.0 12.1 .. ..     

Martinair 0.0 18.1 33.6 18.8     

Others 10.6 10.1 13.6 11.8 12.3 5.5 8.9 5.8 

Total (%) 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 

Tonnes (‘000) 35.1 34.8 30.2 21.7 157.8 198.2 248.4 271.4 
 
4.171. The applicants have submitted that there will continue to be no substantial lessening of 

competition in freight transport markets. 
 

                                                 
48 Source: Information provided by DITRDLG and sourced from passenger card data collected and compiled by 
DIAC. 
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4.172. On the basis of the market shares of the applicants in air freight markets on routes 
between Australia and UK/Europe the ACCC does not consider that the JSA raises 
competition concerns of substance currently or in the medium term. 

 
Domestic passenger market 
 
4.173. The primary way that an international alliance can lessen competition in this market is 

by directing domestic on-carriage or feeder traffic to a particular carrier, in this case 
Qantas or Jetstar, at the expense of the competitive position of other domestic carriers. 

 
4.174. The applicants have submitted that competition in the domestic market has increased in 

recent times with the increased presence of Virgin Blue and the entry and expansion of 
Tiger Airways and that the JSA will continue not to lessen competition in the domestic 
market. 

 
4.175. The ACCC has no reason to believe that the JSA is lessening competition in the 

domestic passenger market. 
 
4.176. The feeder traffic which Qantas receives from BA would be likely to accrue to Qantas 

regardless of the JSA given the oneworld linkage.  In any event BA only accounted for 
1.5% of passengers travelling to and from Australia in the twelve months ended 30 
June 2009. 

 
Sale of air travel market 
 
4.177. In previous assessments of the JSA the ACCC concluded that the JSA at the time 

would not lead to a lessening in competition in the airline ticket sales market. 
 
4.178. The applicants have submitted that the JSA will not lead to a lessening of competition 

in the airline ticket sales market as any impact will continue to be negligible. 
 
4.179. The ACCC does not consider that any material has been put before it which would 

suggest that the JSA is currently having, or likely to have in the medium term, a 
detrimental impact on competition in the sale of air travel market. 

 
Conclusion on public detriment 
 
4.180. It is apparent that midpoint carriers have continued to provide strong competition in 

most markets contested jointly by the applicants and look likely to do so for the 
medium term as incumbent operators such as Emirates and Singapore Airlines 
consolidate and expand their operations and emerging carriers such as such as Etihad, 
Qatar airways and Air Asia X look to establish their positions in the markets. 

 
4.181. On the basis of current market shares it is highly unlikely in the medium term that the 

applicants would be able to exert market power over prices in the South East Asia and 
Europe markets for leisure passengers.  Asian carriers exercising third and fourth 
freedom rights are providing strong and increasing competition between Australia and 
their home countries in South East Asia.  The applicants’ joint share is stronger in the 
Europe leisure passenger market but has declined significantly over the past six years 
and there is strong competition from sixth freedom carriers with Singapore Airlines and 
Emirates achieving market shares triple the size of that of BA.  A telling factor in the 
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erosion of the applicants’ combined share in both markets has been the declining 
contribution made by BA relative to other airlines. 

 
4.182. The potential for the JSA to impact on competition in some business passenger markets 

has also reduced over the last five years.  In the Thailand and Singapore markets for 
business passengers the home carriers are the predominant suppliers of business 
passenger travel and BA makes only a small and declining contribution to the 
combined market share of the applicants.  BA makes a similar small and declining 
contribution to the market for business passengers to points in Germany which is well 
served by a number of midpoint carriers. 

 
4.183. The ACCC’s main area of concern in its 2005 assessment of the JSA was in the market 

for business passengers to points in the UK where the applicants had a substantial 
market share and were the two largest suppliers of services to the market.  Those 
concerns were exacerbated by perceived high barriers to entry at Heathrow airport 
which was presented as the preferred London entry point for business travellers. 

 
4.184. Since 2003 there has only been a marginal reduction in the applicants’ combined 

market share of UK business travellers.  However the contribution made by BA to the 
combined market share has reduced substantially to the stage where two other carriers, 
Singapore Airlines and Emirates, have higher market shares.   At the same time a 
number of new midpoint carriers, Etihad and Qatar Airways have entered or propose to 
enter the market and will provide strong competition on product and service. 

 
4.185. It is not apparent that access to Heathrow is proving a substantial barrier to incumbent 

operators entering the market or to new entrants expanding in the market to judge by 
the efforts of Emirates, Etihad and Qatar Airways.  At the same time Emirates has 
developed a substantial presence at Gatwick (21 services per week) suggesting that 
Gatwick can provide a realistic alternative access point to London for business 
travellers. 

 
4.186. While the substantial combined market share of the applicants in the UK business 

passenger market is inevitably likely to lead to some lessening of competition in the 
market the ACCC considers the scale of detriment has reduced over the past five years 
and will continue to reduce in the medium term in the face of effective and intensifying 
competition from midpoint carriers.  Access to Heathrow has not in recent times proven 
a problem for those carriers and this experience when combined with increasing 
acceptability of Gatwick as an alternative entry point to London suggests that at least in 
the medium term barriers to entry and expansion on the UK route for midpoint carriers 
are not insurmountable. 

 
4.187. The ACCC does not consider that the JSA has resulted in a substantial lessening of 

competition, and therefore detriment in other markets potentially affected by the JSA 
being the international freight market, the domestic passenger market, and the sale of 
air travel market. 

 
Balance of public benefit and detriment  
 
4.188. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the JSA is likely to result in a public benefit, and that public benefit will 
outweigh any likely public detriment. 
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4.189. In the context of applying the net public benefit test at section 90(8)49 of the Act, the 

Tribunal commented that: 
 

… something more than a negligible benefit is required before the power to grant authorisation can 
be exercised.50 

 
4.190. For the reasons outlined in this chapter the ACCC considers the public benefits likely 

to result from the JSA are: 
 

 cost savings which are likely to be passed on to consumers, especially those 
travelling on economy fares, as a result of strong competition on most JSA routes 

 broader availability of schedule options and 

 benefits arising from integrated yield management systems. 
 
4.191. The ACCC considers that any anti-competitive detriment resulting from the JSA is 

likely to be minimal.  In particular, the ACCC considers that any lessening of 
competition in the market for business passengers travelling between points in 
Australia and points in the UK is unlikely to be substantial in the medium term.  The 
ACCC does not consider that the JSA has resulted in, or would be likely to result in a 
lessening of competition in other markets potentially affected by the JSA, that is, the 
international freight market, the domestic passenger market, and the sale of air travel 
market. 

 
4.192. Accordingly, the ACCC considers the public benefit that is likely to result from the 

JSA is likely to outweigh the public detriment. 
 
Length of authorisation 
 
4.193. The Act allows the ACCC to grant authorisation for a limited period of time.51  The 

ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
4.194. Qantas and BA are seeking an authorisation for an unlimited period of time subject to a 

mechanism whereby the ACCC may trigger a review of the authorisation governed by a 
proposed section 87B undertaking, by compelling the applicants to submit a fresh 
application for authorisation at any time after an initial five year period. 

 
4.195. The applicants propose that the ACCC authorise the JSA subject to the terms of an 

undertaking under section 87B of the Act52: 

                                                 
49 The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 
should be allowed to take place. 
50 Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 
paragraph 22. 
51 Section 91(1). 
52 Section 87B of the Act gives the ACCC the ability to accept written undertakings in the exercise of its powers 
under the Act (other than Part X) - and for the enforcement of such undertakings in the Federal Court of Australia. 
For further information regarding undertaking, see the following ACCC publication: Section 87B of the Trade 
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…the parties ask the Commission to accept a s87B undertaking and authorise the conduct for a 
fixed term of five years, after which the Commission would have maximum flexibility and full 
control to compel the parties to resubmit the JSA for re-approval at its absolute discretion.53 

 
4.196. The applicants submit that the proposed section 87B undertaking contemplates: 
 

 the ACCC authorising the JSA for a minimum period of five years - subject to the 
ACCC’s power to revoke existing authorisations;54 

 the ACCC having the ability, at any time after the first five years, to compel the 
parties to resubmit the JSA for a fresh application to determine whether it still 
meets the net public benefit test set out in sections 90(6) and 90(8) of the Act; and 

 if the ACCC’s final decision for the fresh application: 

- grants authorisation, the period of the existing authorisation ends on the date the 
final decision becomes effective; 

 
- denies authorisation, the period of the existing authorisation ends on a date which 

is two months after the date upon which the final decision becomes effective 
(unless the parties appeal the final decision in which case the existing 
authorisation ends on a date which is two months after all appeal rights have been 
exhausted). 

 
4.197. In proposing the undertaking, the applicants note that this is the fourth time they have 

applied for authorisation of the JSA. The applicants submit that in previous 
authorisation assessments the ACCC has undertaken a detailed analysis of the 
detriments and public benefits flowing from the JSA and has concluded it was 
appropriate to grant authorisation. Over that period, the applicants submit that the JSA 
routes have become more competitive and the parties’ market share in all relevant 
markets has reduced. 

 
4.198. The applicants submit that the proposed section 87B undertaking provides a mechanism 

where the authorisation may effectively continue after the fixed period of time, in this 
case five years, until the ACCC forms a different view and requires the parties to 
resubmit the JSA arrangements for re-approval.  

 
4.199. The applicants also submit that the undertaking provides additional flexibility and 

benefits to the ACCC and the parties as: 
 

                                                                                                                                                            

Practices Act - Guidelines on the use of enforceable undertakings by the Australian Competition and Consumer 
Commission, available on the ACCC’s website: www.accc.gov.au 
53 Application for Revocation and Substitution A91195 & A91196 – Restated Joint Services Agreement – 
Submission to ACCC relating to a proposed s87B undertaking, Qantas Airways Limited and British Airways plc, 
20 November 2009, p. 1. 
54 Section 91B provides for the ACCC to consider revoking an authorisation, during its term, if any of the following 
are met: 

 the authorisation was granted on the basis of evidence or information that was false or misleading in a 
material particular; 

 a condition to which the authorisation was expressed to be subject has not been complied with; or 
 there has been a material change of circumstances since the authorisation was granted. 
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 the ACCC has absolute flexibility of reconsidering the JSA at any time at its 
discretion after the initial five year term; 

 the ACCC is not required to establish a material change in circumstances or other 
factors set out in section 91B of the Act when requiring a review – in fact no reason 
has to be given – the ACCC just needs to request and the parties will re-submit the 
JSA for approval; 

 the parties may avoid the significant cost and burden of preparing as many 
applications for authorisation as would otherwise be necessary; and 

 the process still utilises the established statutory process of authorisation such as the 
public register and the option to request a pre-determination conference, but allows 
the ACCC to better manage its limited resources. 

 
4.200. The applicants further submit that long term commercial arrangements often take the 

form of mergers or acquisitions, however, because regulation restricts cross-border 
mergers in the aviation industry, airlines look at alliances as the next best alternative. 

 
4.201. The ACCC consulted interested parties in relation to the proposed undertaking. The 

ACCC did not receive any submissions. 
 
4.202. The ACCC considers the duration of authorisation on a case-by-case basis. As set out 

in the ACCC’s Guide to Authorisation55, in practice, the ACCC will only grant 
perpetual authorisations in exceptional circumstances.  In recent years the ACCC has 
granted authorisation for arrangements for limited periods, typically for no more than 
five years.  

 
4.203. The ACCC may also grant authorisation for shorter periods, if, for example, market 

conditions, regulation or other factors are likely to change in a way that affects whether 
the conduct would continue to generate a net public benefit. Or market conditions may 
be too uncertain for the ACCC to conclude that the conduct would be likely to continue 
to generate a net public benefit. 

 
4.204. The Tribunal’s decision on the Australasian Performing Right Association (APRA) 

authorisation in 1999 has informed the ACCC’s approach to the duration of 
authorisations in more recent times. The Tribunal granted authorisation for five years 
and noted: 

 
We do not think the authorisation should be for longer as technological and other changes are 
constantly having an effect on aspects of the relevant market.56 

 
4.205. The aviation industry is highly complex and inextricably linked to many other 

economic sectors. As shown by the recent economic downturn, demand for aviation 
services is very sensitive to changing economic circumstances. Additionally, the 
industry is exposed to an ever evolving competitive and regulatory landscape.  

 
4.206. In the recent Aviation White Paper, the Australian Government noted that the aviation 

industry is likely to face continuing challenges beyond the immediate concerns of the 
current economic downturn: 

                                                 
55 http://www.accc.gov.au/content/index.phtml/itemId/788405 
56 Re Australasian Performing Right Association [1999] ACompT 3, at paragraph 362. 
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The lesson of history is that change is relentless in the highly competitive and complex aviation 
world. There are many current forces for change, such as advancing technology, pressure to reduce 
environmental impacts, evolving safety and security standards, volatile fuel prices, airline 
consolidation and shifting aviation regulatory frameworks in areas such as cross-border investments 
and alliances. The pace of change is likely to increase, particularly in our region.57 

 
4.207. The applicants themselves note that there are significant uncertainties associated with 

predicting the future in airline markets.58 In noting the dynamic characteristics of the 
market, the applicants note that the airline services industry is characterised by 
extensive innovation which will continue to occur.  

 
4.208. The ACCC also notes that the Australian Government is currently negotiating a 

comprehensive air services agreement with the European Union (EU) which would 
replace the 16 bilateral agreements that are currently in place with different EU 
member states, including the UK. The DITRDLG submits that the agreement would 
remove many, if not all, the market access restrictions currently in place for Australian 
and European airlines.59 

 
4.209. The ACCC notes in particular that the markets relevant to the JSA are subject to change 

on a frequent basis.  The information considered by the ACCC in the context of the 
current application shows, among other things, variations to market conditions over the 
past five years in relation to:  the airlines operating on the relevant routes with frequent 
market exit and entry, market share figures, airline profits, as well as shifts in the 
regulatory environment.  

 
4.210. Additionally, the ACCC notes that while the applicants’ coordination currently only 

extends to the routes between Australia and UK/Europe, the JSA is broad in scope such 
that it allows the applicants to coordinate on any route worldwide.  The ACCC notes 
that this would include any routes on which the applicants may commence operations 
through the expansion of their services. 

 
4.211. Due to the changing and unpredictable nature of the relevant markets and aviation 

industry in general, the ACCC considers that an authorisation for a period longer than 
five years would not be appropriate.  In particular, under such circumstances, the 
ACCC cannot be certain that the public benefits of the conduct would be likely to 
continue to outweigh any public detriments beyond a five year period.  Accordingly, 
the ACCC considers that there would be a need to re-examine the extent of any public 
benefits flowing from the JSA and impact on competition at the end of five years, 
should the applicants seek continuation of its commercial arrangements under the JSA 
beyond such period. 

 
4.212. The ACCC also does not consider there to be any exceptional circumstances to this 

particular application that may warrant consideration of an extended term.  
 
                                                 
57 The Department of Infrastructure, Transport, Regional Development and Local Government, National Aviation 
Policy White Paper - Flight Path to the Future, December 2009, p. 30. 
58 Application for Revocation and Substitution – Restated Joint Services Agreement – Submission to ACCC, Qantas 
Airways Limited and British Airways plc, 16 October 2009, p. 13 
59 The Department of Infrastructure, Transport, Regional Development and Local Government, submission to the 
ACCC in relation to Qantas and BA applications for revocation and substitution A91195 & A91196, 22 December 
2009. 
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4.213. The ACCC notes the applicants’ submission that the section 87B undertaking proposal 
may enable the applicants to avoid administrative costs associated with preparing 
repeat applications for authorisation of the JSA.  The ACCC further notes that the 
proposed undertaking would provide a mechanism for the ACCC's review and 
revocation of the authorisation during any further term.  However, the ACCC considers 
that the acceptance of such an undertaking would in effect displace, at least in part, the 
established statutory mechanisms for revocation, and revocation and substitution, that 
are already provided for in sections 91B and 91C of the Act.  Accordingly, the ACCC 
does not propose to accept an undertaking in the terms proposed. 

 
4.214. On the basis of the factors outlined above, the ACCC proposes to grant authorisation to 

Qantas and BA to continue the JSA for a period of five years. 
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5. Draft determination 
 
The application 
 
5.1. On 16 October 2009 Qantas Airways Limited and British Airways plc lodged 

applications for the revocation of authorisations A30226 and A90227 and the 
substitution of authorisations A91195 and A91196 with the Australian Competition and 
Consumer Commission (the ACCC). 

 
5.2. Application A91195 was made using Form FC, Schedule 1, of the Trade Practices 

Regulations 1974. The application was made under subsections 88(1A) and 88(1) of the 
TPA to make and give effect to a contract, arrangement or understanding, a provision 
of which is or may be an exclusionary provision within the meaning of section 45 of 
the TPA. 

 
5.3. Application A91196 was made using Form FC, Schedule 1, of the Trade Practices 

Regulations 1974. The application was made under subsections 88(1A) and 88(1) of the 
TPA to make and give effect to a contract or arrangement, or arrive at an 
understanding, a provision of which would have the purpose, or would have or might 
have the effect, of substantially lessening competition within the meaning of section 45 
of the TPA. 

 
5.4. Qantas and BA seek re-authorisation of their Restated Joint Services Agreement dated 

3 April 2000 (as amended). 
 
5.5. As part of their application for reauthorisation, the applicants have submitted a section 

87B undertaking proposal in relation to the term of the authorisation being sought.  In 
effect, the applicants’ section 87B undertaking proposal provides for authorisation for 
an unlimited period of time subject to a mechanism whereby the ACCC may trigger a 
review of the authorisation governed by the proposed section 87B undertaking, by 
compelling the applicants to submit a fresh application for authorisation at any time 
after an initial five year period. 

 
The net public benefit test 
 
5.6. For the reasons outlined in Chapter 4 of this draft determination, the ACCC considers 

that in all the circumstances the JSA is likely to result in a public benefit that would 
outweigh the detriment to the public constituted by any lessening of competition arising 
from the arrangements. 

 
5.7. The ACCC is satisfied that the JSA is likely to result in such a benefit to the public that 

the arrangements should be allowed to take place. 
 
5.8. The ACCC therefore proposes to grant authorisation to applications A91195 and 

A91196. 
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Conduct for which the ACCC proposes to grant authorisation 
 
5.9. The ACCC proposes to grant authorisation to Qantas and BA to continue the JSA for a 

period of five years. The ACCC proposes not to accept the applicants’ section 87B 
proposal. 

 
5.10. Any changes to the JSA during the term of the proposed authorisation would not be 

covered by the proposed authorisation. 
 
5.11. This draft determination is made on 4 February 2010. 
 
5.12. The attachments to this determination are part of the draft determination. 
 
Interim authorisation 
 
5.13. On 22 December 2009, Qantas and BA requested interim authorisation to allow the 

JSA to continue to operate until the ACCC issues a final determination. 
 
5.14. The ACCC has decided to grant interim authorisation. Interim authorisation will take 

effect from the time authorisations A30226 and A30227 expire and will remain in place 
until the ACCC’s final determination comes into effect or until the ACCC decides to 
revoke interim authorisation. 

 
Further submissions 
 
5.15. The ACCC will now seek further submissions from interested parties. In addition, the 

applicants or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the TPA. 
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Trade Practices Act 1974 (the 
TPA). A key objective of the TPA is to prevent anti-competitive conduct, thereby encouraging 
competition and efficiency in business, resulting in a greater choice for consumers in price, 
quality and service. 
 
The TPA, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the TPA. One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.  
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.  
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference. A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination. The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination. Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation. If not, authorisation may be denied. However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment for applications 
A91195 and A91196 
 
The following table provides a chronology of significant dates in the consideration of the 
application by Qantas and BA.  
 

DATE ACTION 
16 October 2009 Applications A91195 and A91196 for revocation and substitution lodged 

with the ACCC. 
20 November 2009 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
20 November 2009 Applicants provide additional information to the ACCC regarding a 

proposed section 87B undertaking. 
7 December 2009 Closing date for submissions from interested parties in relation to the 

proposed section 87B undertaking. 
15 December 2009 Submission received from the applicants in response to interested party 

submissions. 
22 December 2009 Applicant requests interim authorisation 
25 January 2010 Closing date for submissions from interested parties in relation to interim 

authorisation. 
4 February 2010 Draft determination issued. ACCC decides to grant interim authorisation 

taking effect from expiry of existing authorisations A30226 and A30227. 
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Attachment C — the tests for authorisation and other relevant 
provisions of the TPA 
 
Trade Practices Act 1974 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 
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as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 

(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 
Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
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those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.60 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 

[the] fact that the only public detriment to be taken into account is lessening of competition does not mean 
that other detriments are not to be weighed in the balance when a judgment is being made.  Something 
relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental 
effect as it has must be considered in order to determine the extent of its beneficial effect.61 

 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 
Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.62 
 
Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

 persons who become party to the contract, arrangement or understanding at some 
time in the future63 

 persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.64 

 
Six-month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation65.  It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
                                                 
60  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
61  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

62  Section 91(3). 
63  Section 88(10). 
64  Section 88(6). 
65 Section 90(10A). 
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Minor variation 
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.66 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.67 

When assessing applications for minor variation, the ACCC must be satisfied that: 

 the proposed variation satisfies the definition of a ‘minor variation’ and 

 if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the arrangements. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.68  The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.69 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.70 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.71 

 

 
 

                                                 
66 Subsection 91A(1). 
67 Subsection 87ZD(1). 
68 Subsection 91B(1). 
69 Subsection 91B(3). 
70 Subsection 91C(1). 
71 Subsection 91C(3). 




