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Executive summary 

APRA applies for revocation of the Commission's existing authorisations of APRA's 
arrangements and substitution of new authorisations for a period of six years. 

APRA is a non-profit, voluntary collecting society which provides a centralised means 
of granting licences to those wishing to perform in public or communicate musical 
works and associated literary works and distributing royalties received pursuant to such 
licences to composers, songwriters and music publishers. 

APRA currently has more than 55,000 members in Australia and New Zealand and is 
affiliated with over 70 collecting societies internationally. APRA's repertoire contains 
many millions of works. New works are continually being added to APRA's database, 
particularly since the development of digital music services. 

Copyright represents a balance between two policy objectives: the encouragement of 
creativity and access to the products of creativity. APRA provides a mechanism which 
furthers the public interest inherent in copyright by: 

(a) encouraging creativity, by ensuring that songwriters and publishers are 
adequately compensated for some uses of their works; and 

(b) facilitating access to those works, by enabling members of the public to have 
ready and efficient access to the millions of musical works in APRA's 
repertoire by granting blanket licences for the public performance and 
communication of those works. 

APRA submits that collective administration remains the only practical way in which 
music can be licensed for the reward that the Copyright Act 1968 stipulates is the 
owner's entitlement. It is not practically possible for each provider of music to 
negotiate performing rights with all potential users, nor to police infringements. It is 
impractical for one user of music to negotiate performing rights with the multitude of 
owners. 

Specifically, APRA's arrangements that are the subject of the present applications for 
revocation and substitution are APRA's: 

(a) input arrangements - 

(i) APRA requires its members to assign to it the performing and 
communication rights in all of the works owned or controlled by the 
member, subject to the opt-out and licence back provisions of APRA's 
constitution; 

(ii) APRA's reciprocal arrangements with overseas collecting societies by 
which, for the most part, the collecting societies grant each other the 
exclusive right to license works in their respective repertoires (overseas 
arrangements). 

(b) output arrangements - APRA predominantly grants blanket licences to perform 
or communicate all of the works in its repertoire; and 



(c) distribution arrangements - APRA's rules require the distribution of at least 
50% of royalties in relation to any work to be paid to the composer of the work; 

It has been alleged (and APRA does not admit) that some of APRA's arrangements 
may constitute exclusive dealing or may have or be likely to have the effect of 
substantially lessening competition. To the extent available, APRA relies on the 
provisions of s 5 l(3) and s 76C of the Trade Practices Act 1974. 

APRA's arrangements take place in the market in, at least, Australia for the acquisition, 
by assignment, licence or otherwise of the performing and communication rights in 
relation to music. The Australian music performing right market is a highly-regulated 
market in which the regulatory role of the Copyright Tribunal ensures that owners of 
copyright and, in particular, collecting bodies such as APRA, do not use their market 
power to increase prices to unreasonable levels or to restrict supply (which APRA 
cannot do in any event). 

Broadly, APRA's arrangements provide guaranteed and cost-effective access to the 
widest possible range of music via a series of comprehensive blanket licences and 
licence schemes with flexibility to accommodate direct-dealing. APRA's arrangements 
facilitate a reasonable return to composers which reflects substantially and in direct 
proportion the demand for (and popularity of) each member's works. APRA's 
arrangements are provided at a low cost and under a system in which there is little, if 
any scope for any of the participants in the market (whether composers, APRA or 
music users) to take advantage of any market power they might possess. 

10. Since the existing authorisations were granted in March 2006, the following changes 
have occurred in the market: 

(a) Opt-out and licence back revision and simplification. APRA's members may 
enter into direct arrangements with users of their music by using APRA's opt- 
out and licence back provisions, which have been the subject of advertising, 
simplification and improvement since their introduction. The effect of these 
provisions is to moderate any detrimental effects from APRA's natural 
monopoly by allowing members to remove works from the APRA system for 
specific purposes and deal with them independently. At the same time, works 
have remained in the repertoire for all other purposes and so the value of 
APRA's blanket licence has not been diminished. There has been no obstacle 
for those APRA members and music users who have wished to deal directly 
with each other. APRA welcomes the use of these provisions to make licence 
arrangements with which copyright owners and users appear to be satisfied. 

(b) The Commission's right of appearance in the Copyright Tribunal. Since 
amendments to the Copyright Act in 2006, the Commission may be made a 
party to proceedings in the Copyright Tribunal. The assistance given to the 
Copyright Tribunal by the Commission with respect to competition issues can 
only serve to strengthen the level of constraint that the Copyright Tribunal 
provides in relation to APRA's conduct in the market. 

(c) Mediation in the Copyright Tribunal. APRA welcomes the ability to proceed to 
cost effective mediation in proceedings before the Copyright Tribunal and has 
proposed such a mediation for aspects of a case currently before the Copyright 
Tribunal. 



(d) Technological changes and new digital businesses. Examples of new digital 
business include the online communications market, the digital download 
market and the mobile telephone ringtone market. APRA's operations have 
provided certainty and a relatively inexpensive means for new markets to 
emerge and to compete without the concerns of a potential failure of supply of 
product. APRA has shown itself to be responsive to the needs of users by 
regularly negotiating tailored individual licence terms where required. 

(e) Code of Conduct for Australian Collecting Societies. The Code was adopted in 
2002 as a means of achieving greater transparency in the copyright collecting 
society industry and was amended in February 2008. APRA has advertised 
prominently the existence of the Code and its existence is generally known in 
the music and entertainment industries. APRA as found the experience of the 
development of the Code and the annual review particularly usefbl. APRA has 
developed processes that ensure that complaints are brought to the attention of 
senior management and dealt with appropriately. The Code is an effective 
mechanism that ensures that provides an additional constraint on APRA in the 
public interest. 

(f) Expert determination of disputes with licensees andpotential licensees. The 
utilisation of the expert determination procedure implemented by APRA 
demonstrates that APRA is effective at resolving disputes, and that its licensees 
are relatively satisfied with the arrangements for licenses to be granted. APRA 
considers that the public interest is sewed in many cases by the fact that APRA 
bears the cost of any determination and the independence of the determination 
is such that it offers an effective mechanism for resolving disputes quickly and 
inexpensively. APRA does, however, submit that in disputes with parties that 
have significant assets and sophisticated interests, it is not appropriate that 
APRA be required to offer expert determination, nor that APRA bears the cost 
of such process. To this end, APRA proposes a revised alternative dispute 
resolution protocol. 

11. These changes that have occurred in the market have resulted in additional constraints 
on APRA's exercise of its power. It could not be said that APRA's arrangements have 
in any way entrenched its position or erected any bamers to entry by other collecting 
societies, should they elect to do so. Consequently, the benefits offered by APRA's 
operations are increased and any detriments decreased. 

12. Without APRA's arrangements, anyone wishing to perform or communicate music 
would have to identify the owner of the relevant works and negotiate with that owner, 
in advance, for a licence to perform or communicate the work. 

13. Self-administration by Australian songwriters would require every songwriter to enter 
into a contract with every user of his or her music. APRA considers it to be impossible 
for songwriters to license the use of their works to the thousands of users who require 
access to music. This is particularly the case in relation to users who have no control at 
all over what music they use (for example, a business that plays the read as background 
music or music on hold). Further, songwriters and publishers would not have the 
resources to detect infringement, nor the resources to enforce their rights, in the 
absence of which there would likely be an increase in copyright infringement. 



14. Even if a competitor collecting society were to emerge in Australia, unless that 
competing society were more efficient than APRA (which is unlikely), APRA believes 
the inevitable result would be higher costs to the viewing and listening public. 

15. APRA submits that, without its collective system of administration as reflected in 
APRA's arrangements, the result would be: 

(a) an increased likelihood of infringement of copyright, ultimately leading to a 
diminution of Australian musical creative endeavour with a consequent loss of 
income for songwriters and publishers and a potential decrease of export 
earnings; 

(b) an increase in uncertainty for all participants in the market, including 
songwriters, publishers, users, consumers and APRA itself; 

(c) to the disadvantage of music users and consumers, who would lose the great 
benefit of knowing that, on obtaining a licence from APRA, they enjoy near 
total freedom to choose from APRA's extensive repertoire the musical works 
they wish to use, safe in the knowledge that the chances of their infiinging 
copyright are nil; 

(d) dramatically increased costs for users and the public; 

(e) potential market failure. 

16. APRA submits that the benefits which flow from its structure and operations as a 
collecting society, as reflected in APRA's arrangements, demonstrate: 

(a) efficiencies and benefits in the licensing of performing rights and monitoring of 
performances; 

(b) efficiencies in the enforcement of performing rights; 

(c) a system which ensures adequate protection of performing rights and 
reasonable remuneration to music creators and owners; 

(d) enhanced availability of, and access to, copyright works for all Australians; 

(e) the encouragement of musical composition in Australia; 

(f) the significant contribution Australian music industry is able to make to export 
earnings and achieves a significant substitution of domestic music for imported 
music; 

(g) an environment where the laws of the Commonwealth Parliament, and in 
particular the Copyright Act, are respected and upheld; and 

(h) the achievement in any event of the benefits of competition. 

17. To the extent that there is any lessening of competition as a result of APRA's 
arrangements, APRA submits that the benefit to the public flowing from APRA's 
structure and operation outweighs the detriment constituted by any lessening of 
competition. 



18. APRA submits that the Commission should be satisfied that the contracts, 
arrangements, conduct and licences for which authorisation is sought would result or be 
likely to result in such benefits to the public that they outweigh the detriment to the 
public constituted by any resulting lessening of competition and that they would result 
or be likely to result in such benefits to the public that the conduct etc should be 
allowed to take place. 

19. For the reasons set out more filly in its submissions, APRA submits that the 
Commission should revoke the existing authorisations of APRA's arrangements and 
substitute new authorisations for a period of six years, and allow the notification to 
stand. 



Structure of this application 

Part A sets out introductory and background information in relation to APRA's applications for 
authorisation. 

Part B sets out changes in the relevant market since APRA's existing authorisations were granted 
by the Commission in March 2006 and matters that are relevant to the market in which APRA 
seeks the authorisations. 

Part C describes the public benefits and sets out a detailed competition analysis of APRA's 
activities generally. 

The appendices contain detailed information regarding some aspects of these submissions. 

The attachments are documents referred to in these submissions. 

PART A - INTRODUCTION, BACKGROUND AND DESCRIPTION OF 
APRA'S ACTIVITIES 

1. Introduction 

1 .I Existing authorisations and notification 

1.1.1 APRA holds authorisations A909 18, A909 19, A90920, A9092 1, A90922, A90924, 
A90925, A90944 and A90945 (existing authorlsations). APRA has previously given 
notification N3075 1 in respect of alleged exclusive dealings in APRA's method of 
acquiring members' performing rights (together APRA's arrangements), and to the 
extent necessary APRA provides a new notification to accompany its present 
application. 

1.1.2 In granting APRA its existing authorisations, the Commission concluded that: 

Overall, given the uncertainty about how the market would react absent 
APRA 's arrangements, the ability of the Copyright Tribunal to facilitate 
direct dealing between music creators and users in some circumstances under 
APRA 's existing arrangements, and the sign9cant public benefits generated 
by APRA 's arrangements, the ACCC considers that APRA 's arrangements 
are likely to result in a public benefit that will outweigh any public detriment.' 

1.2 Current applications for revocation and substitution 

1.2.1 The existing authorisations expire on 30 March 2010, having been granted for a period 
of four years. The Commission took the view that authorising APRA's arrangements 
for a four year period would allow the Commission sufficient time to "evaluate whether 
the public benefits upon which its decision is made actually eventuate in practice and 
the appropriateness of the authorisation in the current market en~ironment."~ 

' ACCC, 2006 Determination, p. 84, para 7.36 
Ibid, p.87, para 7.58 



Specifically, the Commission considered that authorising APRA's arrangements for 
four years would allow suff~cient time for: 

... an assessment to be made, in the event that any user seeks to negotiate a 
discounted blanket licence [that is, a blanket licence with provision for a 
discount on the licence fees where the user has negotiatedper$orming rights for 
some of the works in APRA 's repertoire directly], or other form of licence, with 
APRA, directly or through the Copyright Tribunal, of the effectiveness of the 
existing arrangements in accommodating such requests, without entrenching 
APRA 's arrangements to the extent they wouldpreclude other means of 
per$orming rights administration developing should such alternative become 
otherwise more viable. In this respect, an authorisation of any shorter duration 
is unlikely to be suficient for an assessment to be made at the expiration of the 
authorisation of the effectiveness of the Copyright Tribunal's processes in 
accommodating requests, for example, for discounted blanket licences and/or 
the impact of the granting of such licences on constraining APRA 's exercise of 
its market power. Further, the ACCC is able to review whether authorisation of 
APRA 's arrangements continues to be in the public interest at any earlier stage 
should any material changes in the market, such as the technological advances 
in systems ofpei$orming rights administration, occur, particularly if concerns 
arose that APRA 's arrangements were limiting the development of such 
a~ternatives.~ 

Paragraph 11.2 below sets out (on a confidential basis) the details of "discounted 
blanket licences" negotiated by APRA as contemplated, and shows that APRA's opt 
out and licence back facilities have accommodated users' needs while maintaining 
APRA's efficiency. Some of APRA's established licence schemes already achieved 
this effect - the licence scheme for promoted concerts has a licence fee that is pro-rated 
to take account of works not controlled by APRA, and the commercial radio licence 
scheme has different rates depending on the percentage of airtime occupied by APRA 
music. Importantly, APRA has negotiated licences with users in various digital 
contexts, which provide for an adjustment of the licence fees payable where works are 
directly licensed. 

1.2.3 APRA accordingly submits that the existing authorisations remain appropriate in the 
current market. While there have been changes in the relevant market since the existing 
authorisations were granted (as set out below at Part B), it is APRA's view that none of 
the changes should alter the conclusions reached by the Commission in respect of the 
benefits and detriments of APRA's operations. 

1.2.4 APRA submits that the changes to the market that have occurred since the 
Commission's determination in 2006 exemplify the benefits offered by APRA's 
collective administration and actually promote competition in the relevant market. In 
particular, APRA submits that: 

(a) APRA's blanket licensing has allowed Australia's online communication, 
digital download and mobile ringtone music markets to develop from emerging 
markets in 2006 to the mature and sophisticated markets that they are in 2009. 
The Australian digital music market continues to enjoy strong growth while the 
ease and relative low cost of APRA's blanket licences have contributed to an 
increase in competition and subsequent benefit offered to the public (see for 

~~ - ~ ~ 

' Zbid, p.86, para 7.56 



example below at 11 in relation to digital downloads, ring tones and online 
communication services); and 

(b) the changes to APRA's input arrangements that have occurred since the 
existing authorisations were granted have resulted in a decrease in any 
detrimental effects of APRA's natural monopoly. 

1.2.5 In addition, APRA submits that no new technologies have emerged which supersede 
the efficiencies of its collective administration or that would enable an efficient 
replacement of or competitor to APRA to enter the market, including by direct dealings 
between users and copyright owners. 

1.2.6 It follows, APRA submits, that if: 

(a) the only changes to the market that have occurred are such that the benefits 
offered by APRA's operations and arrangements are increased and any 
detriments are lessened; 

(b) APRA has shown itself to be willing to enter into blanket licences which 
provide for a discount on the licence fees in the event that a user licenses 
performing rights for some of the works in APRA's repertoire directly; and 

(c) there is no case of any misuse by APRA of its market power, 

the authorisations should be granted. 

1.2.7 APRA notes the Commission's ability to revoke authorisations where there is a change 
in the relevant market that would make such revocation necessary (s91A of the Trade 
Practices Act 1974 (Act)). APRA submits that, accordingly, there is no need to grant 
authorisations for a short period of time to accommodate potential change, and requests 
that the authorisations be granted for a period of 6 years. 

1.2.8 The subject of this application is the same as that under the existing authorisations, 
namely that: 

(a) its input arrangements are for the most part exclusive: 

(i) subject to the opt out and licence back provisions of APRA's 
constitution, APRA requires its members to assign to it the performing 
and communication rights in all of the works owned or controlled by 
the member (input arrangements); and 

(ii) APRA's reciprocal arrangements with overseas collecting societies are 
for the most part such that each grants the other the exclusive right to 
license works in their respective repertoires (overseas arrangements); 

(b) APRA predominantly grants blanket licences to perform or communicate all of 
the works in its repertoire (output arrangements); and 

(c) APRA's rules require the distribution of at least 50% of royalties in relation to 
any work to be paid to the composer of the work (distribution arrangements). 

1.2.9 It has been alleged (and APRA does not admit), that some of APRA's arrangements 
described at 1.2.8 may have or be likely to have the effect of substantially lessening 
competition. Further, to the extent that some of APRA's arrangements may have the 



character of exclusionary provisions, APRA relies on the defence available to it under 
s. 76C of the Act. 

1.2.10 It has been alleged (and APRA does not admit) that some of APRA's arrangements 
described at 1.2.8 may constitute exclusive dealing. 

1.2.1 1 In making the application, APRA relies to the extent available on the provisions of 
s.5 l(3) of the Act and, in any event, does not admit that there is any requirement for 
authorisation. The Commission is not required to find that the conduct in respect of 
which authorisation is sought would contravene the Act. 

2. Copyright 

2.1 A bundle of rights 

2.1.1 Copyright is not a monopoly.4 It is a bundle of rights granted to the author of a creative 
work. Copyright represents a balance between two policy objectives: the 
encouragement of creativity and access to the products of creativity. 

2.1.2 In other words, copyright (and the rights granted to copyright owners under the 
Copyright Act 1968) is a legislative device for enhancing the public interest, in 
recognition of the fact that creative works are public goods and as such need to be 
protected against unauthorised exploitation. 

2.1.3 Composers and authors of musical works (including songwriters) obtain certain 
exclusive rights under the Copyright Act. These rights are granted under s.3 1 of the 
Copyright Act as follows: 

3 1. For the purposes of this Act, unless the contrary intention appears, 

(1) copyright, in relation to a work, is the exclusive right: 
(a) in the case of a literary, dramatic or musical work, to do all or any of 

the following acts: 
(i) to reproduce the work in a material form; 
(ii) to publish the work; 
(iii) to perform the work in public; 
(iv) to communicate the work to the public; 
(v) to make an adaptation of the work; 
(vi) to do, in relation to a work that is an adaptation of the first- 

mentioned work, any of the acts specified in relation to the 
first-mentioned work in subparagraphs (i) to (iv), inclusive. 

3. APRA 

3.1 History 

3.1.1 APRA is a non-profit company incorporated in New South Wales with liability limited 
by guarantee. It was formed in 1926 to provide a centralised means of: 

(a) granting licences to those wishing to perform in public or communicate musical 
works and associated literary works (music); and 

See Copinger andSkone James on Copyright, 1 3 ' ~  ed. (Sweet & Maxwell, London, 1991) at p. 1 and J Lahore, 
Copyright and Designs (LexisNexis Butterworths, Chatswood, 2004) Looseleaf Service at [2095]. 



(b) distributing royalties received pursuant to such licences to composers, 
songwriters and music publishers. 

3.1.2 APRA's members are composers, songwriters, music publishers and those who 
otherwise control the copyright in musical works (such as successors in title to 
deceased songwriters). APRA's constitution and recent annual reports are Attachments 
1 and 2 respectively. 

3.1.3 APRA's repertoire (the musical works controlled by it) is described in more detail 
below, but essentially, APRA is the owner of the rights of public performance and 
communication to the public, in the majority of commercially available works in the 
world. 

3.1.4 "Performance in public" is not defined in the Copyright Act, but has been taken to 
mean any performance that is not in a domestic or quasi domestic context. 
Communicate is defined in the Copyright Act as to make available online or to transmit 
electronically. The right to communicate works to the public is exercised by 
broadcasters, by those who operate websites that contain music, and by those who 
transmit music over telephone systems. 

3.2 The APRA repertoire 

3.2.1 Under the terms of its membership agreements with songwriters, APRA obtains the 
copyright in the performing and communication rights in musical works at the time 
they are created - not at the time of registration of the works with APRA. Section 197 
of the Copyright Act permits a copyright owner to assign future copyrights. APRA 
becomes aware of the musical works that it owns or controls when it is notified by its 
members and its affiliates that a new work has entered the repertoire. Most commonly, 
this occurs when a work is communicated or performed for the first time, particularly 
given the explosion of data that has occurred with digital uses. 

3.2.2 APRA also owns or controls for Australia the performing and communication rights in 
musical works written by the members of affiliated societies operating in various parts 
of the world. Most rights conferred by affiliates on APRA are conferred exclusively, 
except in the case of the reciprocal contracts with societies operating in the United 
States. The United States societies confer their repertoires on APRA on a non-exclusive 
basis, which has a significant impact on APRA's ability to efficiently enforce its rights 
in US society works, as discussed below. 

3.2.3 As a result of APRA's membership and international input arrangements, APRA has in 
its repertoire many millions of works, which become part of that repertoire on their 
creation. 

3.2.4 As a result of the comprehensive monitoring of music use undertaken by APRA, and 
registrations of works made by APRA members, APRA has in its computer database 
details of more than 5 million works. New works are continually being added to 
APRA's database, particularly since the development of digital music services that sell 
millions of individual works as digital downloads. 

3.2.5 In addition, a World Works List (WWL) contains works that are active in territories 
throughout the world. The WWL only contains works that have been performed or 
communicated in the last decade, and so is not a complete register of the international 
repertoire of APRA and its affiliates. 

Coilectlve adrnlnistration of copyright 



APRA provides a mechanism which furthers the public interest inherent in copyright 
by: 

(a) encouraging creativity, by ensuring that songwriters and publishers are 
adequately compensated for some uses of their works; and 

(b) facilitating access to those works, by enabling members of the public to have 
ready and efficient access to the millions of musical works in APRA's 
repertoire by granting blanket licences for the public performance and 
communication of those works. 

APRA submits that collective administration remains the only practical way that this 
can be achieved5. 

Parts VA, VB and VC of the Copyright Act expressly contemplate that copyright will 
be administered by collecting societies representing creators. Implicit in these sections 
of the Copyright Act is the recognition that collecting societies represent the 
appropriate and proper mechanism for the administration of copyright and that their 
operation is integral to the achievement of the appropriate balance of the two public 
interests central to copyright.6 

Board structure 

APRA acts on behalf of and is accountable to its members. 

Management of APRA is vested in the board. The Board of Directors of APRA is 
elected by APRA's members. Six writer members are elected to the Board by the writer 
membership and six publisher members are elected to the board by the publisher 
membership. 

This structure ensures that a mix of writer and publisher interests are represented on the 
Board. This mix ensures that APRA remains responsive to the users who interact with 
both writer and publisher members. 

Regulatory environment 

Since its establishment in 1926, APRA has been (and continues to be) subjected to 
various levels of scrutiny from competition powers including the Owen Royal 
Commission, the Copyright Tribunal of Australia, the Commission and the Australian 
Competition Tribunal, which have variously: 

(a) confirmed the benefits of the APRA system; and 

(b) established the necessary mechanisms to ensure that APRA does not abuse its 
monopoly, including the Copyright Tribunal, the Collecting Society Code of 
Conduct and APRA's current dispute resolving procedures. 

In addition, APRA is constrained in exercising the power it has as a natural 
monopoly by, among other things, the following: 

Se also Re Applications by Australasian Pevorming Right Association Ltd [I9991 ACompT 3; (1999) 151 
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Although these parts do not refer to APRA, the second reading speech for the Copyright Act does expressly 
refer to APRA. 



(a) it grants blanket licences on equal terms to any person in Australia requiring a 
licence; and 

(b) members are entitled to licence back and opt out in relation to their works; and 

(c) the terms of APRA's licences are subject to the supervision of an independent 
statutory tribunal, the Copyright Tribunal. 

Copyright Tribunal 

The history and operation of the Copyright Tribunal of Australia are set out in 
appendix 1. 

History of regulation 

There is an extensive history of regulation of APRA's conduct and its natural 
monopoly status, which is set out in appendix2. 

Summary 

APRA seeks to have the ACCC revoke the existing authorisations and substitute new 
authorisations on the same terms for a period of 6 years, and deal consistently with 
APRA's notification. 

APRA submits that there have been no changes to the market in which APRA operates 
since existing authorisations were granted that would weigh in favour of the 
authorisations not being substituted. 

Those changes that have occurred (including to opt out and licence back, licensing 
developments and technological changes) have resulted in additional constraints on 
APRA's exercise of its power. It could not be said that APRA's arrangements have in 
any way entrenched its position or erected any barriers to entry by other collecting 
societies, should they elect to do so. Consequently the benefits offered by APRA's 
operations are increased and any detriments lessened. 

APRA has a vast amount of data about its operations, including the numbers and type 
of transactions it conducts. APRA welcomes the input of the Commission as to the type 
of financial data and analysis it would find informative. 

Since the date of the existing authorisations, APRA has been reviewed on an annual 
basis under the Code of Conduct for Copyright Collecting Societies (see 10.1 below). 
APRA is able to provide copies of materials prepared for its Code of Conduct review 
for the period ending 30 June 2009, as well as for previous years' reviews, if requested 
by the Commission. 

The Commission may also find it informative to visit APRA's premises in Sydney to 
view its infrastructure and operations, and APRA would welcome the opportunity to 
demonstrate its services. 

Input arrangements 

Membership assignment 

APRA represents Australian songwriters and publishers. 



Each member of APRA is required on joining to assign to APRA the performing rights 
in all musical works written or published by the member, including works not yet 
written. 

In its decision of June 2000, the Competition Tribunal required that APRA enable 
members to enter into direct arrangements with users of their music. In November 
2000, APRA amended its constitution to enable its members to opt out and license back 
their works on certain terms. Since that time members' assignments of the performing 
and communication rights in their music have been qualified by the member's opt out 
and licence back rights. 

In November 2008, APRA further amended its constitution to reflect more modern 
language and usage practices. APRA also introduced a new category of licence back to 
address the concerns of a small number of members who wish to license their works for 
non-commercial purposes online. APRA's 2008 changes to its members' opt out and 
licence back rights are set out in appendix 3. 

Not all of a member's rights in respect of music are assigned to APRA. The member 
retains the rights under s.3 1 (l)(a) of the Copyright Act: 

(i) to reproduce the work in a material form; 

(ii) to publish the work; and 

(v) to make an adaptation of the work. 

APRA members also retain for themselves the part of the s.3 1 (l)(a)(iii) and (iv) rights 
that relate to certain public performances and communications (unless performed by 
means of a film): 

(a) dramatico-musical works (such as operas and musicals, where works are 
written for the show) performed in their entirety; 

(b) the public performance of works or excerpts of works performed in a dramatic 
context (with scenery, acting, costumes, dialogue and so on); 

(c) oratorios and large choral works written to exceed 20 minutes in duration, 
performed in their entirety; and 

(d) the whole or any part of any music and lyrics composed for a ballet, if 
accompanied by a visual representation of that ballet. 

The rights described in paragraphs 4.1.5 and 4.1.6 are rights commonly negotiated 
direct with users such as film and theatrical producers, and music publishers. 

In addition to regaining control of rights by termination of membership, APRA has the 
ability under article 20 of its constitution to decline to exercise rights. 

APRA's applications for authorisation in connection with its input arrangements relate 
to: 



(a) in respect of the standard form of assignment for APRA members, alleged; 

(i) exclusionary provisions; and 

(ii) agreements affecting competition; 

(b) in respect of APRA's constitution (in particular articles 9 and 17), alleged: 

(i) exclusionary provisions; and 

(ii) agreements affecting competition. 

4.2 Membership 

4.2.1 APRA currently has more than 55,000 local (Australian and New Zealand) members. 
APRA members generally become members as a result of: 

(a) approaching APRA directly; 

(b) being invited by APRA to join; 

(c) promotional events where APRA's profile is raised amongst musicians; and 

(d) transfers of membership to APRA fiom an affiliated society. 

4.2.2 APRA estimates that 80% of applicants for writer membership join APRA without 
APRA making a direct approach to them. It appears that writers learn of APRA and its 
activities by word of mouth and as a result of their experience in the music industry. 

4.2.3 Invitations to writer members are responsible for around 20% of new members each 
year. Invitations are sent to potential members when: 

(a) APRA is notified by a publisher that it has entered into a publishing agreement 
with a writer who is not an APRA member; or 

(b) a performing right royalty has been earned by works composed by a writer who 
is not an APRA member. This latter category is responsible for most invitations 
to writer members. 

4.2.4 APRA staff members also attend music festivals such as the Tamworth Country Music 
Festival and speak at music industry conferences and educational seminars. In addition, 
APRA places small advertisements in music industry publications such as the 
Australian Music Industry Directory. Generally, APRA promotes itself only by 
sponsoring music related events, including in educational institutions and in media. 

4.2.5 Occasionally, writer members of affiliate societies transfer to APRA. These transfers 
occur when a writer becomes a permanent resident or citizen of Australia. Such 
transfers are uncommon. 

4.2.6 APRA sends a membership pack to any eligible person who requests one. APRA also 
encourages eligible persons to apply via its website using an online application form. 
To be eligible for writer membership a writer's work must have been performed in 
public or communicated. Copies of APRA's membership application forms are 
included in attachment 4. 



Because the overwhelming majority of APRA members join APRA before they are 
experienced in the music industry, APRA performs a significant educational role for its 
membership. Members and potential members often have little experience as 
performers, have never participated in a contract negotiation and are uninformed about 
the structure and operation of the various sectors of the music industry. APRA collects 
brochures from other copyright organisations (including the Australian Copyright 
Council and Arts Law Centre) and publishes such information (with the consent of the 
contributing organisation) for members of the industry generally. 

The writer members of APRA are typically individual songwriters who are usually self 
employed and very often perform their own works. 

It is common for successful songwriters to enter into publishing arrangements with 
music publishers who administer certain of the rights comprised in the copyright. 

The publisher members of APRA range from companies controlled by individual 
composers to major international publishing companies. 

To be eligible for publisher membership, a publisher must: 

(a) be a bona fide publishing company or business that is registered and camed 
on in Australia or New Zealand; 

(b) control at least one work which has been commercially released or published 
in some form; and 

(c) have a publishing agreement with at  least one writer who is a member of 
APRA or an affiliated performing right society. 

In addition, APRA requires publishers applying for membership to provide the 
following information in connection with their application: 

(a) a copy of the publisher's certificate of incorporation or registration of 
business name; 

(b) details of the personls owning and carrying on the publishing company or 
business; and 

(c) a copy of the publisher's standard contract with writers. 

A person who controls the copyright in musical works (for example, the legal 
beneficiary of copyright ownership of musical works written by a deceased member) 
may apply for associate membership of APRA. 

Membership of APRA ensures that composers and songwriters receive a minimum of 
50% of royalties generated by public performances and communications of their works. 
Because the performing rights in all works are assigned to APRA, a writer member can 
be assured that fiom the start of his or her career, and regardless of the timing, location 
or scope of any success the member may have, arrangements are already in place to 
guarantee their participation in the success of their works. 

Very few writer members, if any, would be in a position to administer their own 
performing rights. This is the case in any local area, but becomes more pronounced 
when one considers that the works may be performed and communicated anywhere in 
Australia or the world. It is not only in respect of performances of Australian works by 



Australian performers that APRA distributes licence fees - APRA also collects and 
distributes income in relation to performances of works by Australian composers 
throughout the world, whether by the original artist or as a cover performance. This 
fact makes collective administration even more obviously the most efficient means of 
licensing the use of music by performance and communication. APRA also distributes 
money to overseas societies for local performances of foreign works. 

Few members terminate their membership of APRA. Of those who do, termination is 
almost without exception only to enable a member to transfer to an affiliated society 
because of a change of country of residence. 

Writers and publishers are not compelled to join APRA and membership is free. 

By effectively securing the membership of the majority of Australian composers, and 
by securing the rights in the world's repertoire of works, APRA ensures that licensees 
can avoid copyright infringement and pursue business activities secure in the 
knowledge that the owners of copyright are remunerated for use of their works. 

A confidential list of APRA's members is available on request. 

Member Services 

The relationship with members is at the core of APRA's activities. The member 
services department of APRA maintains direct contact throughout the member's 
musical career. 

The primary focus of the member services department is to provide support to members 
by supplying and processing membership documentation, maintaining the membership 
register, and organising and conducting symposiums with members on a regular basis 
throughout Australia to provide information about APRA's activities. The member 
services staff hosted 193 events during the year ending 30 June 2009, which were 
attended by over 8,320 members at APRA's head office and state based offices. The 
events included information sessions, workshops, and subject specific presentations. 

A key example of the member services department's initiative in this regard was 
APRA's inaugural Song Summit in April 2008. The initiative was supported by the 
NSW Government and delivered a dynamic, diverse and world class program of 
presentations, workshops, seminars and showcases and a music retail exhibition. The 
Song Summit was officially opened with a keynote address by the Hon Peter Garrett 
AM, Minister for the Environment, Heritage and the Arts. The Song Summit focused 
on both the creative processes and business processes that are important to APRA 
members. Sessions at the Song Summit included career development workshops that 
focused on: technology; the role of artist management; accessing international markets; 
self producing, publishing and promoting; and song writing skills and techniques. 

The member services department represents APRA externally to industry groups and 
songwriter organisations, and responds to a diverse range of enquiries concerning the 
general structure and function of APRA. In addition, the department assists in specific 
aspects of an individual member's relationship with APRA, providing assistance with 
any aspect of the administration of the performing right in their musical works as may 
be required. 

In September 2008 APRA launched a new website that embodies the organisation's 
digital communications strategy. The new site was designed to better meet the 
multifarious information and business needs of APRA members and licensees, and 



provide information relating to the wider public. All visitors to the site are welcomed 
with a visually clean homepage that allows self-identification and direction for Music 
Creators and Music Consumers, and provides a compelling experience for the general 
visitor. 

In particular, the APRA website is a valuable membership resource. Members are able 
to login to a secure section of the site which provides a number of online services, 
including work registration, performance logging and online opt out and licence back 
application forms. 

A new section of the website, The Bridge, is currently under construction and will be 
launched in late 2009. The Bridge will provide an interactive community environment: 
where APRA's composer/songwriter/publisher members can interact with licensees. 
The Bridge will enable members and licensees to create profiles that can be matched 
according to genre preference, and business demographics. It will allow members and 
venue licensees to self-promote, promote collaborative opportunities between members 
and also members and venues. The Bridge will provide a forum for experts to present 
advice and ideas and a mechanism for APRA to gather ongoing feedback from both its 
member and licensee constituents. Sections of The Bridge will be viewable by the 
general public, although the strength of the concept is in creating a shared community 
for APRA's members and licensees. 

The international system 

In virtually all countries that have acceded to the Berne Convention for the Protection 
of Literary and Artistic Works, single collecting societies exist which collectively 
administer copyright. The major exception to this is the world's largest single market 
for music, the United States, which has three collecting societies. 

An international system of reciprocal arrangements has been established by these 
organisations for the collective administration of performing and communication 
rights. This system ensures that the public performance and communication rights 
(which are inherent in musical works in all countries that have acceded to the Berne 
Convention) are easily and efficiently licensed and that creativity is rewarded and 
encouraged wherever works are performed and communicated. 

APRA and its affiliated societies belong to the International Confederation of Societies 
of Authors and Composers (CISAC). CISAC is the umbrella organisation of 
performing right societies, and member societies comply with its rules. 

Subject to recent developments in the arrangements between collecting societies in 
Europe (see appendix 4), and subject to the matters in paragraph 4.4.6, under the 
international system, each collecting society grants to the others an exclusive right to 
license works in its repertoire within the other societies' respective temtory. 
Accordingly, APRA represents songwriters from most significant countries that 
produce music throughout the world (including, for example, the United States, the 
United Kingdom, France, Germany and Brazil). A list of affiliated societies is 
Attachment 3. 

APRA also owns or controls for Australia the performing rights in musical works 
written by the members of affiliated collecting societies operating in various parts of 
the world (affiliates). Most rights conferred by affiliated societies on APRA are 
conferred exclusively, except in the case of the reciprocal contracts with societies 
operating in the United States of America. 



The contracts of reciprocal representation between APRA and the two principal United 
States societies, ASCAP and BMI, are on a non-exclusive basis for APRA's territory. 
ASCAP and BMI members retain the right to issue licences throughout the world 
(including APRA territory) should they wish to do so, overriding the administration of 
performing right societies. The United States societies have different arrangements 
with their members and affiliates than do other societies because of the terms of 
Amended Consent Decrees entered into between them and the United States 
Department of Justice. This has implications for the enforcement of United States 
copyrights by APRA, discussed below. Other than for the United States all of APRA's 
reciprocal agreements are exclusive. 

APRA's aff~liation agreements can be terminated by either party, usually on 6 months' 
notice to take effect at the end of the annual period. The only exceptions to this are: 

(a) ASCAP (USA) - no period for the giving of notice of termination specified as 
the reciprocal contracts require annual renewal under the terms of ASCAP's 
Amended Consent Decree; 

(b) PRS (United Kingdom) - 12 months' notice required; and 

(c) SACEM (France) - 3 months' notice. 

No society has ever sought to terminate its relationship with APRA. 

The United States repertoire is a significant source of material for users in Australia, in 
popular commercially available music as well as musical works contained in films and 
television programs produced in the United States. Australian users rely heavily on 
musical works written in the United States. Notwithstanding the fact that United States 
writers and publishers can bypass collective administration in order to license works 
directly ("at the source"), few United States writers and publishers have actually done 
SO. 

Most of the remaining contracts of affiliation are granted to APRA on an exclusive 
basis for APRA territory and require the societies to grant licences for all public 
performances of each society's musical works occurring in the territory by whatever 
means the performances occur. 

Centralised and territorial administration of performing rights is the only practical 
method of facilitating legal usage of musical works in an environment where usage and 
the means by which usage is effected are entirely controlled by users, the range of 
musical works fiom which they can choose (directly or indirectly) is virtually infinite 
and where the number of users is potentially the entire population of each country and 
region. 

APRA's participation in this system requires that it receive a licence to perform and 
communicate works fiom the overseas collecting societies and grant to its affiliates an 
exclusive licence to perform and communicate APRA's local repertoire. The reciprocal 
licences reflect the input arrangements of the relevant society granting the rights to 
APRA. To avoid any possible breach of the Act, APRA seeks authorisation in respect 
of these international input arrangements. 

APRA's applications for authorisation in connection with its input arrangements with 
its affiliated international collecting societies relate to alleged: 

(a) exclusionary provisions; and 



(b) agreements affecting competition. 

Output arrangements - licensing 

Blanket licences 

APRA licenses the use of the performing and communication rights in its repertoire. 
APRA's licences are almost always granted on a blanket basis - that is, the licence is in 
respect of all of the works in the APRA repertoire. 

It is APRA's experience that this is the licence that users require. 

As described above, in essence, APRA controls in Australasia virtually the entire 
world's repertoire of works. Accordingly, a user wishing to perform or communicate 
works is able to obtain a licence from APRA as a "one stop shop". 

APRA licensees include cinemas, television stations, radio stations, nightclubs, 
theatres, pubs, karaoke bars, digital music suppliers, ringtone operators, 
telecommunications companies, fitness centres; retail premises, sporting futtures, 
educational institutions, and businesses using music on hold 

APRA presently administers approximately 57,000 annual licences, resulting in the 
licensing of approximately 73,000 businesses. During the year ending 30 June 2009, 
APRA's Licensing Services department entered into approximately 6,400 new annual 
licences and around 3,871 one-off event licences, which included concerts, dance 
parties, festivals and music used in theatrical performances. 

APRA's licensing practice is set out in detail in paragraphs 5.2 to 5.4 below. 

APRA's applications for authorisation in connection with its blanket licence 
arrangements relate to alleged agreements affecting competition. 

Licensing 

Performing rights are public goods. Consumption (performance) by one person does 
not exhaust or diminish the amount of the right available for anyone else. Once a work 
has been made available to one person, it is available to all. 

It is impossible for most users to know or predict which works will be used or the time 
at which they will be used. APRA grants non-exclusive licences of all of the works in 
its repertoire, enabling licensees to perform in public any of the works in the APRA 
repertoire. It is likewise impossible for the overwhelming majority of members to know 
which, if any, of their works will be performed by any user at any time. 

Blanket licensing 

There are three main licensing departments at APRA: Licensing Services, Recorded 
Music Services and Broadcast & Online Services. Until October 2008 the licensing 
responsibility for all digital mobile and online services lay with Recorded Music 
Services (then known as Reproduction & Online). During the course of 2007 and 2008 
it became apparent that the major stakeholders in the online and mobile markets were 
increasingly the same as in the broadcast arena. 

Accordingly, it was decided to migrate online and mobile (other than music product 
services such as digital downloads and ringtones, which are more analogous with 



traditional recorded music sales) to Broadcast & Online Services. This was done with 
the intention to provide a more comprehensive level of customer service for licensees 
and to minimise their need to deal with multiple departments within the organisation. 

5.3.3 Subject to APRA's comments in relation to its licensing of the digital download and 
mobile ringtone music markets (see 11 below), APRA grants licences on a blanket 
basis - it licenses all works in its repertoire. 

5.3.4 This approach has been criticised, on the (APR4 submits erroneous) basis that the user 
must pay for goods that it does not require - that is, the works that are not used. It has 
been suggested that the user is paying for works the user does not want, and that 
therefore the price for the APRA product is inflated. 

5.3.5 APRA disputes this criticism. 

5.3.6 The blanket licence allows users - the overwhelming majority of whom are unaware in 
advance of what works will be performed - complete fieedom to perform almost any 
music whatsoever the world's repertoire of works, in the knowledge that the 
performance will not infringe copyright. 

5.3.7 If users were able to accurately inform APR4 in advance of what works would be 
performed on a given occasion, APRA would be able to grant a licence for those works 
only. However, the majority of users cannot. For example, a television broadcaster is 
unaware in advance (and often after the event) precisely what music is contained in 
films programs and advertisements. Likewise, a cinema that performs music is usually 
unaware of what musical works will be performed before (and sometimes even after) 
they are performed. Attachment 12 is information relating to musical works in popular 
films screened in Australia recently. APRA is able to provide further information 
regarding music use in films if requested. 

5.3.8 Even if users were able to notify APRA in advance of what works were to be 
performed, the costs of transactional licensing would be significant. 

5.3.9 Even where licensees are able to identify the works performed after the event, for 
example a licensee for digital download services, blanket access to all works within 
APRA's repertoire is of enormous value to licensees. Download services offer vast 
numbers of tracks for sale - for example iTunes is reported as having more than 6 
million tracks on its store. The alternative to a single blanket licence would be for 
licensees to clear separately each song. 
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individual work clearances in the month of June alone. 
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5.3.1 3 APRA would need to confm that particular works were in its repertoire and verify 
which works were in fact to be played (there is significant repetition of titles of musical 
works - for example, there are 467 works with the title Yesterday or Yesterdays in 
APRA's records). APRA would also need to perform compliance checks on every such 
licensee, to ensure that other works were not performed without a licence. This would 
increase costs to APRA users and ultimately the public. Users would not be able to 
perform or communicate works spontaneously (for example, in live performances or 
radio communications of "requests", and in performances of "covers"). 
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5.3.14 APRA's licensing activities are widespread and diverse. There are many licence 
schemes in operation covering public performances in venues such as hotels, 
restaurants, shops, fitness centres and other places where music is performed in public, 
whether by means of radio or television receivers, records, tapes or disc players or live 
performances. APRA's licence schemes are in Attachment 9. 

I 

5.3.15 The fee paid to APRA by a licensee varies according to the licence scheme. The fee for 
live performances, for example, is based on a percentage of the gross annual 
expenditure by the licensee on performing artists and musicians. The fees under other 
schemes are based on such criteria as the number of persons gaining admission to a 
licensee's premises during a licence year or by reference to the equipment being used 
to effect public performances. In this way price differentiation for live performance and 
other schemes is determined by market forces (the venue and its customers). APRA's 
percentage, although futed, will ensure that distributions to the relevant members 
reflect the market's price differentiation. 

30 2 5.3.12 Whilst Apple is APRA's largest licensee for digital downloads, it is not the only one. 
There are a further seven significant digital licensees (Vodafone, Hutchison, Beatport, 
Bandit.Fm, Sanity, Telstra BigPond and Nokia), meaning that APRA's conservative 
estimate is that these eight licences replaced the need for approximately 20,000,000 

5.3.16 In addition, there are a number of licence agreements for public performance that have 
been negotiated and drawn with groups of individual users. APRA has negotiated 
schemes for the public performance of music on major airlines, for the communication 
of music on television (fiee to air and subscription) and radio. APRA also has 
negotiated schemes with schools, Girl Guides and Scouting Associations and suppliers 
of background music systems. Details of these schemes are also in Attachment 9. 
APRA's licensing system allows for price differentiation depending on the type of 
venue or public performance or communication. 

5.3.1 7 Under the terms of APRA's licence agreements, including those granted in accordance 
with a published licence scheme, users are granted the right to use any of the musical 
works in APRA's repertoire during the term of the licence. That is, a licence confers an 
unlimited right to use musical works in the APRA repertoire and is for this reason 
described as a "blanket" licence. 

5.3.18 APRA seeks to license in Australia all persons and corporations publicly performing or 
communicating, or authorising the public performance of works within the APRA 
repertoire. Licences are generally confined to particular venues. The licences usually 
renew automatically at the end of each annual period unless notice of termination has 
been sewed or the premises has undergone a change of ownership. 



5.3.19 APRA requires users to make accurate disclosure of their music usage according to the 
criteria specified in each licence scheme. This is to ensure that premises are properly 
licensed and that correct licence fees are assessed and paid. APRA attempts to verify 
the information given to it, by the best information available to APRA at the time. In 
APRA's experience, users frequently understate their music usage. Alternatively, users 
sometimes complete application forms but fail to pay the fees at all, particularly in 
cases of licences generating low levels of fees. Subject to credit control policies, APRA 
never refuses to grant a licence. 

5.3.20 Generally, APRA licence fees are payable annually in advance based on an informed 
estimate of expected activity in the premises (that is, on a provisional basis). If actual 
activity is greater or lesser than estimated, an adjustment is made to fees at the end of 
the annual period by the process of reassessment. Credits and refunds follow this 
process. APRA periodically checks its database for overpayments of fees and makes a 
refund. 

5.3.21 In circumstances where a licensee can demonstrate that it is under financial duress or 
suffering from cash flow difficulties, APRA has exercised its discretion to offer 
licensees periodic payment plans such that APRA's annual licence fees are instead paid 
in advance on a quarterly or monthly basis. APRA has found that offering flexible 
payment terms in times of financial hardship has been appreciated by licensees and 
resulted in an improved rate of compliance by licensees with their payment obligations 
generally. 

5.3.22 Centralised administration of performing rights through APRA and its affiliates has 
evolved as the norm for the entertainment and communications industries because it is 
impractical for writers and publishers to license performances of musical works 
individually. 

5.3.23 It is implicit in all contracts of reciprocal representation with affiliated societies that 
APRA's licences will be granted to users only on non-exclusive terms to facilitate the 
widest dissemination possible of each society's musical works. This is consistent not 
only with the policy of the Copyright Act but also in response to the needs of creators, 
owners and users. 

5.3.24 APRA and its affiliates grant in their respective territories non-exclusive blanket 
licences to users, granting them access to the world's repertoire of musical works 
during the period of the licence. Such licences are required as it is impossible to predict 
which works will be used and the timing of such usage by users because: 

(a) neither APRA nor its members have control over the acquisition of articles 
containing musical works (such as CD's, DVD's and MP3's) that are then used 
to perform music in public - APRA does not and cannot prevent the acquisition 
of works; 

(b) the works which are used throughout the life of the licence may well not even 
be in existence on the date a licence is granted; 

(c) many of the media by which musical works are performed (for example 
television and radio) are media of mass communication by which vast numbers 
of musical works are performed. The only practical means of licensing these 
usages is by blanket licences because of the scale of usage and the labour and 
costs that would be incurred in licensing on an individual works basis; 



(d) many users do not know (and will never know) precisely which works they are 
using. Consider, for example, an hotelier who causes public performances of 
musical works received in television and radio broadcasts to be performed in 
public. Such users require instant access to the worldwide repertoire of musical 
works. It is the purpose of blanket licences to deliver such access, otherwise the 
administration of performing rights would become impossible; 

(e) where a user exercises the performing right by causing public performances or 
communications of musical works and does not obtain a licence to do so, 
APRA can seek an injunction to restrain fiuther performances, but it cannot 
stop the user fiom accessing the music; and 

(f) mass methods of communication, such as television, radio and the internet, 
enable the same musical work to be used by tens of thousands of licensees 
throughout the country simultaneously - for example the large number of 
hotels and clubs using television monitors to provide say, the Academy Awards 
or the Olympics by means of reception of a television broadcast. That is, by 
their nature, non-exclusive performing rights are a product of infinite supply - 
consumption by one user does not diminish the amount available for other users 
and the usage can occur simultaneously not only in Australia but around the 
world. 

5.3.25 Subject to the comments at paragraph 5.3.30 below, it is APRA's policy to enter into 
licence agreements with users in accordance with published licence schemes wherever 
possible to ensure that there is no discrimination between members of a class of 
licensee, particularly in classes of licences which are widely disseminated, such as the 
background music, live, discotheque and aerobics schemes. However, if a music user is 
not satisfied with such an approach, it can make its own application to the Copyright 
Tribunal seeking an order that APRA grant a licence on the music user's proposed 
terms. 

5.3.26 APRA has licensing arrangements in place with all public and commercial television 
and radio broadcasters; with all subscription television service providers; and with 
community and narrowcast broadcasters. In particular, APRA has 259 commercial 
radio licensees, 46 commercial television licensees, 10 pay television licensees and 
licences with SBS and the ABC. In addition, APRA administers the licences for 405 
community/narrowcast radio stations and 6 cornmunity/narrowcast television stations. 
Confidential information regarding APRA's broadcast licences is included in 
Attachment 10. 

EXCLUDED FROM 
PUBLIC REGISTER 

5.3.28 Since the existing authorisations were granted, APRA has developed a number of new 
licence schemes in response to the continued growth of communication technologies, 



in order to enable new businesses to develop without the concerns of infi-inging 
copyright and without the high cost of negotiating with individual copyright owners. 
This is referred to in more detail at 1 1.1, below. 

5.3.29 APRA's new licence schemes for communication of music online include licences for 
on-demand music services, webcasting services, simulcasting services, and podcasting 
services. Copies of APRA's various online communication licence schemes are 
included in Attachment 10. 

5.3.30 In an attempt to support the growth of Australia's digital economy, APRA has tried to 
show particular flexibility in its blanket licensing of new entrants to the market. APRA 
has entered into a number of short term, experimental licences with various online 
service providers, often for a small lump sum licence fee, to provide such licensees 
with certainty as to their ongoing liability with regard to licence fees. Further 
confidential information regarding APRA's individual online licences are included in 
Attachment 10. 

5.4 Licensing and enforcement 

5.4.1 APRA's communication licensees (particularly the major broadcast licensees), digital 
download and ringtone licensees are relatively compliant compared to APRA's public 
performance licensees. There is no necessity for licensing representatives to visit such 
licensees to detect the use of APRA's works. However, the broadcast and online 
licences do require intensive work in the negotiations of individual licences, and in the 
distribution of licence fees. 

5.4.2 With regard to APRA's public performance licensees, APRA has licensing 
representatives located in most States of Australia. Licensing representatives are 
required to: 

(a) initiate contact with unlicensed music users; 

(b) explain the nature and extent of APRA's rights to license; 

(c) explain the nature of APRA's licensing schemes and methods of charging; 

(d) establish the licence schemes under which the user requires licences; 

(e) provide licence applications reflecting the user's actual usage of APRA's 
property; and 

( f )  correspond with licensees with respect to reassessment forms. 

5.4.3 Licensing representatives receive comprehensive training and guidance in order to 
assist them in the conduct of their work. Apart from ensuring that the representatives 
are up to date in their knowledge of APRA and its operations, they also receive specific 
internal training in relation to a number of customer service related obligations, 
including privacy, the Code of Conduct, and trade practices. APRA can provide copies 
of training materials on request. 

5.4.4 APRA's licensing representatives send correspondence to users to explain the nature of 
APRA's rights and requesting that appropriate licences be obtained. This 
correspondence is followed up with telephone calls and personal attendances wherever 
necessary. 



Many users fail to respond to APRA's communications, and many others become 
abusive (generally because they do not understand that the public performance and 
communication rights exist). 

Licensing representatives also generate and receive mail, make and receive telephone 
calls, attend meetings and perform a variety of other licensing activities. During the 
year ending 30 June 2009, the Licensing Services department administered 
approximately 191,63 1 contacts with licensees. 

Licensing representatives rely on their observations of the premises, other information 
obtained about the premises from advertisements and elsewhere, and their experience 
as licensing representatives in order to form an opinion as to whether information 
provided by a user is accurate. 

If a licensing representative is satisfied that the information supplied by an applicant 
for a licence is accurate, then, subject to the payment of the first year's licence fee, 
APRA will grant the licence. A copy of the licence (including the application portion of 
the form) is sent to the licensee, and the original document is filed in APRA's head 
office. 

All APRA public performance licence agreements contain a clause providing for the 
reassessment of licence fees at the end of each annual period. Under this provision the 
licensees must provide information of their music usage according to the criteria 
specified in each licence scheme in a reassessment form. This information is used to 
make any necessary adjustments to the provisional licence fees paid 12 months earlier, 
so that if actual activity was less than estimated, the licensee is given a credit or refund, 
or if activity was greater than expected an additional debit is made in APRA's records. 
The reassessment form is also used as a basis to calculate the provisional fees for the 
next licence period. APRA prepares an invoice in which the following information is 
set out: 

(a) particulars of licences held; 

(b) provisional fees during the previous period; 

(c) the amount of any adjustment to previously paid provisional fees; and 

(d) the amount of the provisional fees to be paid for the next licence year. 

The terms of the agreements provide that any notification of changes in usage reported 
in a reassessment form are deemed to amend the licence agreement in accordance with 
the reported changes. 

APRA fiequently experiences difficulty in obtaining reassessment forms at all, or 
reassessment forms that disclose the use of music in accurate terms. 

Because of the intangible nature of the property being performed and communicated, it 
is difficult to determine the exact usage made of the property (despite the fact that it is 
required to be disclosed under the terms of each scheme). APRA relies on the 
knowledge and skills of its licensing representatives to determine whether reassessment 
forms are accurate. Licensing representatives monitors activity in their respective 
regions by reference to advertisements, discussions with contacts in the music industry, 
liquor licensing police and, of course, their physical presence in each region. Each 
licensing representative maintains a gig track in which details of activity are stored 
(such as the number of discotheques or live artist performers). 



APRA also employs staff to assist licensing representatives in the process of licensing 
and reassessment. Employees are located in capital cities throughout Australia and are 
required to attend venues for the purpose of checking the type of entertainment being 
carried on, the number of admissions to each premises and price of admission. All 
compliance reports prepared by staff are used by APRA as a means of checking the 
accuracy of each proprietor's licensing arrangements and the information supplied at 
the end of each licence period for the purpose of reassessment of fees. 

Licensing representatives may focus on particular premises for review by a process 
described internally as special reassessments. They will cause a note to be placed on 
APRA's computer system so that when a reassessment form is received, it will be 
forwarded to them. If it appears that the activity reported in the reassessment form is 
insufficient, they undertake communications with the proprietor in an attempt to obtain 
more accurate figures. The representatives select such premises based on their 
observations in the field and the observations of compliance officers in compliance 
reports and by making comparison with reported activity in previous periods. APRA 
can provide details of the amount of revenue collected under special reassessments in a 
given period, on request. 

APRA's accounts department renders all invoices for licence fees. The invoices are 
based on information supplied by licensees in re-assessment forms and certificates of 
gross or net revenue. 

APRA has a well established procedure for dealing with debtors. Public performance 
licence fees, in particular, can be difficult and expensive to collect because: 

(a) many public performance licence fees are for small amounts, possibly leading 
licensees to believe that the costs of recovery may outweigh the benefit of the 
licence fees (they may believe that APRA will not pursue them for small sums); 
and 

(b) some businesses prolong the time for payment for as long as possible. 

As discussed above, APRA has more than 73,000 annual licensees. Each licensee 
receives a blanket licence to perform all of the works in APRA's repertoire. Many 
venues have more than one licence (for example, hotels commonly hold licences for 
live, nightclub and background use). Some licences relate to hundreds of premises, 
such as the licence agreements with supermarket chains, government and independent 
schools throughout Australia. 

A confidential list of APRA's licensees is available on request. 

In the case of users of music who persistently and knowingly use APRA's music 
without a licence, the licensing department instructs APRA's external lawyers. All 
referrals include a description of the facts and copies of all correspondence and notes of 
telephone and in person attendances. 

Matters are only referred to APRA's external lawyers when licensing representatives 
fail to secure licences despite repeated efforts. A matter will only be referred to 
APRA's external lawyers after a licensing representative has sent at least two letters, 
made numerous telephone calls and usually had one or more personal visits with the 
user. Copies of standard correspondence are contained in Attachment 9. 

APRA's external lawyers send a detailed letter of demand, again referring to the ability 
to have disputes determined under APRA's expert determination facility. APRA's 



external lawyers have around 62 current infringement files. APRA's external lawyers 
also send a number of letters, and attempt to resolve matters by telephone 
communications or by organising meetings between APRA representatives and the 
music user. 

If APRA's external lawyers cannot resolve the matter, the licensing representative is 
instructed to attend the premises to obtain evidence of infringement of copyright. 
Evidence is obtained by the representative attending the premises and taking full details 
of any performances of musical works that take place. APRA identifies the works 
performed, and matches the works against the details contained in its database. APRA 
identifies the composers of the works, and verifies the assignment from the composer - 
either to APRA or an affiliated society. Once evidence of infringement has been 
obtained, APRA's solicitors again write to the licensee specifying the music that has 
been performed and detailing APRA's rights in relation to that music. 

Occasionally, as an option of last resort, APRA commences proceedings for 
infringement of copyright. APRA has commenced infringement proceedings 6 times in 
the last 4 years, in all cases against significant users of APRA's repertoire. In only one 
instance did the matter proceed to a final hearing. In that matter, APRA was awarded 
damages of $355,000. 

Output arrangements - distributions 

Distribution 

APRA distributes revenue arising out of the distribution of music in accordance with its 
Distribution Rules. Generally, APRA distributes money collected under specific 
licence schemes in accordance with information collected about music use under these 
schemes. For example, revenue fiom radio is distributed according to detailed logs 
provided by radio stations. 

APRA's cost as a percentage of its revenue for the audited financial year ending 30 
June 2009 was approximately 12.84%. This is amongst the lowest cost to distribution 
ratio of any collecting society. 

APRA's distribution rules include the "fifty per cent rule", under which APRA ensures 
that composers obtain at least 50% of the licence fees generated from the licensing of 
performing rights. 

APRA's applications for authorisation in connection with its blanket licence output 
arrangements relate to alleged agreements affecting competition between APRA and its 
members in respect of the fifty per cent rule. 

Distribution rules 

The Board of Directors of APRA approve distribution rules from time to time, in 
accordance with APRA's constitution. A copy of APRA's distribution rules, current as 
at September 2009, is Attachment 7. 

The legal power and responsibility for determining the method by which APRA's 
revenue (consisting of licence fees collected within Australasia, royalties received from 
affiliated societies and interest earned on investments) is allocated and distributed rests 
with the Board of Directors under article 93. Allocations made by the Board are final 
and binding except that the Board may consider and admit claims made by an 



interested person within three years of the date of the allocation or distribution 
concerned (article 94). 

In formulating the distribution rules, the Board is bound to comply with the terms of 
any agreements between APRA and its members and between APRA and its affiliated 
societies (article 93(b)). In addition, although not binding upon the Board, the 
resolutions of CISAC concerning the principles governing the fair and equitable 
distribution of royalties are complied with wherever possible. 

The review of the distribution rules is a complex and difficult subject. The Board of 
Directors takes into account the views of the membership, objective data regarding 
performances, the approaches of affiliated societies to the process and method of 
distribution and the views of APRA's independent statistician, AC Neilsen. 

The distribution rules are clearly a matter of great interest and importance to the 
membership and, as a matter of fairness and equity, the rules are reviewed reasonably 
frequently to ensure that distributions reflect the value of usage of members' works. 

APRA is a members' organisation, controlled by members and run for the benefit of 
the membership. The majority of member enquiries relate to distribution issues - 
usually related to a particular member's entitlement rather than the philosophy of the 
rules. 

Twice each year APRA makes a general distribution of royalties to members and 
affiliates of the licence fees (and any interest earned). APRA also makes interim 
distributions of overseas earnings (royalties earned in foreign territories and remitted to 
APRA by its affiliates for distribution to members). The amounts distributed are the 
gross amounts received by APRA less administration costs. 

Where the amount received on behalf of a writer member fiom an affiliated society 
exceeds A$10, the amount is usually processed and paid to the writer within one month 
of receipt. Where the amount is less than A$10, it is accounted to the writer at the time 
of the next general distribution. 

Information about APRA's distributions is available in great detail. Rather than attempt 
to anticipate the Commission's interest in the distribution, APRA offers to produce 
such reports as the Commission may request, in relation to APRA's revenue and 
distribution, for such periods as are available, but say over the past ten years. 

The principal function of the process of distribution is to allocate performance data to 
the musical works performed by APRA's licensees and to identify the respective 
writers and publishers of those works, and the share of performing right royalties to 
which each is entitled. 

The distribution department receives (often as a result of repeated reminders) music 
performance reports fiom radio and television stations, concert promoters, members 
and many other types of users of copyright music, including cinemas, discos and 
airlines. 

APRA is able to provide detailed information regarding its analysis of music, in such 
form as the Commission may find useful. 

The revenue received from commercial television is allocated to a separate distribution 
pool for each network, and an additional pool for unaffiliated stations. The design and 



effect of this system of allocation is to ensure that each station's licence fees are 
allocated to the performances that have actually occurred on that station. 

Analysis of commercial radio broadcasts is undertaken on a full census basis for all 
programmed music. Metropolitan stations also provide information on a sample basis 
monthly, and other stations do so quarterly. 

There are around 260 commercial radio stations in Australia (including those operating 
on supplementary licenses). Stations that have the capacity to provide APRA with 
complete electronic logs of all music broadcast, do so. For music that is not contained 
in electronic logs (such as music contained in advertisements, and music broadcast by 
stations without computerised playlists), the station provides APR4 with paper logs on 
a sample basis. 

APRA conducts a full census analysis of music synchronised on film and publicly 
performed in cinemas and maintains a database of film cue sheets. Examples of film 
cue sheets and cue sheet information are contained in Attachment 12. 

APRA is able to provide any further detail about the distribution process, including 
statistics regarding the number of performances analysed, as the Commission may wish 
to see. 

APRA constantly explores opportunities for obtaining better more accurate information 
of music usage in an attempt to improve the accuracy of distributions made to writers, 
publishers and affiliates. 

Monitoring 

APRA monitors the use of its music throughout Australia and enforces its rights to 
ensure that, to the maximum extent possible, all public performances of music are 
licensed. 

It is a basic principle of APRA's distribution that at least 50% of any distribution must 
be paid to the relevant writer. This enshrines the principle that copyright and APRA's 
operation are designed to reward and encourage creativity by rewarding authors for the 
exploitation of their works. This is also consistent with the rules of CISAC. 

In order to make distributions, APR4 and its affiliates must maintain comprehensive 
records of musical works, details of the composers, authors, publishers and sub- 
publishers together with the shares each party has in each work and the society of 
which each is a member. In addition details of many millions of contracts between 
composers and publishers, and publishers and sub-publishers are maintained to record 
changes in ownership of works over time, and retentions of interests. Further 
information is available regarding the nature of publishing contracts and the type of 
documentation maintained by APRA, on request. 

APRA's methods of distribution and documentation accord with the standards 
specified by CISAC. 

APRA not only conducts its work as a collecting society for Australian composers, 
authors and other copyright owners, but also for New Zealand creators and copyright 
owners. The New Zealand operation is managed out of offices in Auckland. The New 
Zealand General Manager reports to APRA's Chief Executive Officer. 



6.3.6 New Zealand members obtain a substantial benefit by their membership of an 
Australasian organisation. New Zealand members obtain the benefit of APRA's 
efficient system for acquisition of rights, information technology, distribution analysis 
and processing, and documentation. All members benefit from the economies of scale 
made possible by the Australasian operation. 

6.3.7 As APRA has developed considerable infrastructure for the collation and analysis of 
large volumes of information regarding the title to works and performances, APRA 
also assists other collecting societies on a commercial basis in the collation of data, 
analysis of performance data and process of distribution. It administers Australasian 
Mechanical Copyright Owners Society Limited (AMCOS), and assists Audio-Visual 
Copyright Society Limited (Screenrights) and Phonographic Performance Company 
of Australia Limited (PPCA) on commercial terms, providing a valuable service to 
these other societies (enabling them to operate at lower cost than they would otherwise 
be able) while also partially offsetting the administration costs of the operation to 
APRA members. 

6.3.8 APRA submits that the costs of administering the performing right are such that any 
individual member or groups of members would be prohibited from administering a 
smaller number of copyrights. Even if APRA members were to administer their own 
copyrights, the resulting costs for users of the performing right would be prohibitive. 
Even if they were not prohibitive, such costs would be significant, redundant 
(monitoring of the same matter, that is the performance and communication of music 
on an individual or group basis is clearly an unnecessary duplication and because of the 
increased need for the distinguishing of works, as between individuals or groups of 
authors, more expensive for most individuals and groups) and inevitably be passed on 
to the public, including many small businesses. 

6.3.9 The result, without APRA's collective system of administration, would be market 
failure, widespread copyright infringement and dramatically increased costs for users 
and the public. 

PART B - CHANGES IN THE MARKET 

7. Changes to the relevant market - APRA's systems 

7.1 Opt out and licence back 

7.1.1 APRA changed its operations in November 2000 so that its members may enter into 
direct arrangements with users of their music. 

7.1.2 The assignment by a member of the rights contained in s.3 1 (l)(a)(iii) and (iv) is subject 
to an ability on the part of the member: 

(a) to reserve - or to later require APRA to reassign - the performing and 
communication rights in respect of all of the member's works in relation to a 
number of categories of use (opt out); and 

(b) to require APRA to grant to the member a non-exclusive licence in relation to 
any of the member's works, so that the member can enter into direct licensing 
arrangements with particular copyright users (licence back). 



7.1.3 In practical terms, this means that a music user that wishes to acquire the right to 
perform andlor communicate a musical work, can negotiate with publishers and 
songwriters to be assigned or licensed the rights under the opt out or licence back 
scheme. Similarly, a songwriter or publisher wishing to administer its own rights in 
relation to a particular type of use (for example, live performance, television broadcast, 
or performance in cinemas) can do so. 

7.1.4 APRA's natural monopoly was significantly eroded by this arrangement because it 
enables members to deal with the performing and communication rights under their 
own arrangements. APRA contends that any negative impacts that may arise as a result 
of its monopoly must be significantly reduced by the existence of a mechanism that 
allows members to deal independently with their works. 

The licence back facility has been of particular use in circumstances where a composer 
member has entered into commercial arrangements regarding particular works, such 
that the user of the work does not wish to pay a licence fee to APRA, for example, in 
relation to music on hold, for use of that work or limited works only. In such instances, 
APRA has suggested to licensees that they may wish to consider dealing directly with a 
member by way of APRA's licence back arrangement. APRA has also supported those 
of its members wishing to enter into direct licensing arrangements - in many cases 
APRA has waived both the notice period and the administration fee. 

7.1.6 A number of live performers who perform works they have written themselves have 
also licensed back those works, for the purposes of their own performances. The effect 
of this is that neither the performers nor the venues in which they perform are liable to 
pay an APRA licence fee. 

7.1.7 In summary, the effect of the opt out and licence back facility is to moderate any 
detrimental effects from APRA's monopoly by allowing members to remove works 
from the APRA system for specific purposes and deal with them independently. At the 
same time, the works have remained in the repertoire for all other purposes and so the 
value of APRA's blanket licence has not been diminished. 

7.2 Licence back and opt out have been further simplified 

7.2.1 In November 2008, in order to further improve and refine members' opt out and licence 
back arrangements, APRA simplified the existing opt out and licence back categories, 
including by reflecting more modem language and usage practices, and shortening 
notice periods. APRA's new opt out and licence back arrangements are described in 
appendix 3. 

7.3 Non commercial online licence back 

7.3.1 In November 2008, APRA also introduced a new category of licence back that enables 
members to license their works for online non-commercial purposes. By introducing 
this form of licence back, APRA has facilitated the wishes of those of its members who 
had expressed a desire to be able to share their works with others online, particularly 
for promotional purposes. APRA's new online licence back for non-commercial 
purposes is described in appendix 3. 

7.4 Complimentary licence for members' own websites 

7.4.1 APRA has also improved the mechanisms by which it provides a complimentary 
licence to those of its members who wish to make their works available from their own 
website. This complimentary licence now only involves a simple online application 



form and is quicker and easier for members to use. A copy of APRA's application form 
for a complimentary licence is included in Attachment 4. 

Opt out and licence back are accepted in the market 

APRA has prominently advertised the availability of opt out and licence back rights, 
and their availability is generally well known in the industry. APRA's member services 
and legal staff are familiar with the procedures for opt out and licence back, and are 
available to assist members if required. APRA publishes an information sheet on its 
website that explains the differences between the various opt out and licence back 
alternatives available to members and how to exercise those rights. A copy of this 
information sheet is included in Attachment 4. 

Members of APRA have utilised APRA's opt out and licence back facilities on 52 
occasions. Confidential Attachment 5 provides details of each of those occasions. 

Licence back and opt out applications are administered by APRA's members services 
department, which notifies APRA's licensing teams of all works licensed back or opted 
out so that music users are not approached to enter into licence agreements where they 
already hold direct licences. 

There is a relatively low level of use of licence back and opt out 

APRA submits that the relatively low numbers of licences back and opt outs shows 
that: 

(a) members generally approve of its input, output and distribution arrangements; 

(b) the current input, output and distribution arrangements must be seen as 
operating efficiently as few owners have used the facility and, to the best of 
APRA's knowledge, relatively few users have investigated it either on their 
own account or in conjunction with owners; and 

(c) that the APRA system in fact remains the most efficient means of dealing with 
the rights. 

There has been no obstacle for those APRA members and music users who have 
wished to deal directly with each other, and as far as APRA is aware, the licence back 
facility in particular has enabled a number of licence arrangements to take place with 
which copyright owners and users are very satisfied. APRA welcomes this. 

Changes to the relevant market - Copyright Tribunal 

ACCC right of appearance 

The role of the Copyright Tribunal in providing an important constraint on APRA's 
ability to exercise its monopoly position is discussed in detail in appendix 1. 

At the time of granting the existing authorisations, the Commission noted that the then 
Federal Government had not yet implemented its response to the Review of Intellectual 
Property under the Competition Principles Agreement which recommended that 
guidelines should be developed to facilitate licence negotiations between parties, and 
where such negotiations fail, the Commission be allowed the opportunity to assist the 
Copyright Tribunal in its deliberations. The Commission observed that this situation 
was: 



... indicative of general concerns regarding the matters which the 
Copyright Tribunal has effective regard to in determining licence terms 
and conditions. To the extent that such concerns do arise, this indicates the 
extent to which the Copyright Tribunal is not afilly efective constraint on 
APRA 's exercise of its monopolypower.7 

Any such concerns have now been addressed by the 2006 amendments to the Copyright 
Act allowing the Commission to be made a party to references and applications to the 
Tribunal concerning voluntary licence schemes and  licence^.^ 

The ability of the Commission to appear as a party in the Copyright Tribunal is a 
powerful constraint on APRA's conduct. On each occasion that the Commission has 
asked to be made a party to proceedings the Copyright Tribunal has agreed (see 
paragraph 8.1.5 below). Even if the Commission is not a party to a particular 
proceedings, s 157A(1) of the Copyright Act requires the Copyright Tribunal, if 
requested by a party to those proceedings, to have regard to relevant guidelines (if any) 
made by the Commission. 

In November 2006 the Commission released its draft guide to copyright licensing and 
collecting societies for public consultation. Since the release of the draft guide, the 
Commission has been made a party to two references to the Copyright Tribunal, 
Phonographic Performance Company of Australia's reference in respect of its licence 
scheme for the use of sound recordings in fitness classes and the reference by APRA 
and Australasian Mechanical Copyright Owners Society in respect of their joint licence 
scheme for digital music services (primarily digital downloads). 

In other proceedings in which APRA has been involved, the Commission has requested 
and received copies of all documents filed in the proceedings. 

In both the proceedings mentioned in paragraph 8.1.5, the Copyright Tribunal has thus 
far provided the Commission with ample opportunity to assist the Tribunal in ensuring 
that relevant competition issues are considered. Such assistance can only serve to 
strengthen the level of constraint that the Copyright Tribunal provides in relation to 
APRA's exercise of its monopoly power. 

Copyright Tribunal ADR 

The 2006 changes to the Copyright Act also provide that the Copyright Tribunal can 
order the parties to engage in mediation conducted through the auspices of the 
Tribunal. 

Although this has not yet occurred in any proceedings before the Tribunal, the ability to 
proceed to cost effective mediation is welcomed by APRA, and APRA has proposed 
such mediation for aspects of the case to all parties to the digital downloads 
proceedings. 

Changes to the relevant market -technological changes 

New digital businesses 

'Ibid, p.55, paras 6.158. 
Sections 157A and 157B were inserted in the Copyright Act by the Copyright Amendment Act 2006. These 

amendments implement the decision of the then Australian Government following the release of the Review of 
Intellectual Property under the Competition Principles Agreement in September 2000 by the Intellectual 
Property and Competition Review Committee, chaired by Henry Ergas (Ergas Report). 



Since the date of the existing authorisations, the market for digital music has continued 
to grow and develop. In APRA's opinion, the market for digital downloads is now an 
established market in Australia. 

The rate of technological change is such that APRA is often approached to license new 
business activities where copyright owners and users would not have the resources to 
negotiate licences on an individual basis. 

Examples of this include the online communications market, the digital download 
market and the mobile telephone ringtone market. In these areas, APRA's experience is 
as follows: 

(a) the blanket licences enable many entrants to enter the market, including 
entrants that would otherwise lack the resources to obtain licences from a 
variety of sources, with confidence that they could utilise APRA's repertoire; 
and 

(b) the consistent and low cost of the licence provides for increased competition on 
a level playing field. 

APRA is contacted regularly by new businesses that require an APRA licence to 
communicate musical works controlled by APRA. Usually, the businesses are relying 
on a model that utilises new technologies to deliver music. Without an APRA licence, 
such users would be required to obtain permission from individual songwriters and 
publishers, and from foreign collecting societies, or risk legal action for infringement. 
The APRA licence enables the development of such new businesses to proceed without 
concerns about the cost or availability of musical product. In other words, since the 
existing authorisations were granted, APRA's operations have provided certainty and 
relatively inexpensive means for new markets to emerge and to compete without the 
concerns of a potential failure of supply of product. 

For the year ending 30 June 2009, APRA's Broadcast & Online Services department 
had approximately 275 online music licensees. 

In these markets which rely on business models that utilise new technologies to deliver 
music, APRA has shown itself to be responsive to the needs of users by regularly 
negotiating tailored individual licence terms where required. APRA's licensing 
activities in these markets are discussed in more detail at 11 below. 

Changes to the relevant market - distribution technology 

The efficient distribution of royalties received in respect of music used in online and 
mobile markets has been a particular focus of APRA in recent years as those markets 
have continued to grow. APRA is investing considerable resources in addressing the so 
called "long tail" issue of a vastly increased level of reporting by digital licensees of 
uses that have very low individual transaction values. APRA is working with its digital 
licensees to try to improve its "auto-matching" capabilities whereby digital sales 
reported by licensees are matched automatically with payable works in APRA's 
database. The project has been identified as a priority as current auto-matching rates 
range between 70% and 90%. APRA's inability to auto-match is largely due to digital 
licensees failing to report digital sales in the level of detail required by APRA. 

APRA is presently reviewing its Distribution Rules with a view to implementing a 
more efficient distribution policy for royalties received in respect of music used in 
online and mobile markets where APRA has been unable to auto-match works 



reported by digital and mobile service providers with works in APRA's database. As 
at the date of these submissions, all works that match automatically with payable 
works contained in APRA's database are paid out in the next general distribution, 
irrespective of value. Where a match does not occur and the per work distribution 
value is less than $5, the work is held until such time as subsequent sales accumulate 
to an aggregate value for distribution of $5 or more, or until the work receives a 
performance from any other performing or mechanical distribution source. On 
reaching the threshold or on receiving a performance from another source, the 
work is reported, researched and paid in the usual way. 

10. Changes to the relevant market - regulatory matters 

10.1 Code of Conduct for Australian Collecting Societies 

10.1.1 The Code of Conduct for Australian Collecting Societies was adopted in 2002 as a 
means of achieving greater transparency in the copyright collecting society industry. 
The Code was drafted in conjunction with the Commonwealth Attorney General's 
Department and the Commonwealth Department of Communications Information 
Technology and the Arts. The Code itself is reviewed regularly and was amended in 
February 2008. A copy of the current Code is included in Attachment 6. 

10.1.2 APRA has advertised prominently the existence of the Code and its existence is 
generally known in the music and entertainment industries. 

10.1.3 Among other things, the Code requires societies to maintain proper standards of 
transparency in dealings with members and licensees. 

10.1.4 Since the Code's adoption, APRA's compliance with it has been reviewed annually by 
the Hon James Burchett QC. The review process is exhaustive and each year APRA 
provides Mr Burchett with a large amount of material regarding membership, licensing 
and distribution, as well as APRA's activities generally. 

10.1.5 The Code requires APRA to maintain detailed records in relation to complaints. 
APRA's member services and general performance licensing departments have 
established a call tracking process that means that every complaint is referred to the 
director of the department. APRA has systems to ensure that complaints can easily be 
referred within or between departments and reviewed centrally through a lotus notes 
database. In the client focussed departments, specific individuals have been identified 
as having carriage of the complaints collating process to ensure that complaints are 
actioned and reported. Supporting the system and process review has been an increased 
level of staff training, which is discussed in more detail at 10.1.12 below. APRA's 
procedures in this respect are compliant with AS4269- 1995. 

10.1.6 Copies of the materials prepared for the Code review process that are not attached to 
this application are readily available on request. In particular, copies of APRA's 
publications, including publications for members, are available. 

10.1.7 In July of each year, APRA submits its Report to the Code Reviewer for the twelve 
month period ending 30 June. After reviewing the Report and conducting an 
independent public consultation process, Mr Burchett visits APRA in or around 
September each year and interviews senior APRA management. Before the end of each 
calendar year, Mr Burchett publishes a Report of Review of Copyright Collecting 
Societies' Compliance with their Code of Conduct for the relevant period. Copies of 
this report for the years ending 30 June 2006,2007 and 2008 are included in 
Attachment 6. 



10.1.8 APRA has found the experience of the development of the Code, and the annual Code 
review, particularly useful. In particular, APRA has developed processes that ensure 
that complaints are brought to the attention of senior management and dealt with 
appropriately. 

10.1.9 APRA is proud of the progress it has made as an organisation in relation to its 
complaint handling procedures since its adoption of the Code. It notes the comments of 
Mr Burchett in his Report of Review for the year ending 30 June 2008: 

An analysis of APRA 's complaints records shows how far it its conduct is 
fiom revealing any tendency to overlook the concerns of its members or its 
licensees, or to deal with them insensitively. On a number of occasions it has 
chosen to waive a right rather than allow a dispute to develop that would 
have been disproportionate to the value of the right. On a number of 
occasions, too, it has apologised where it could have maintained there was 
nothing in its actions to apologise for. This is the kind of response enjoined 
by the Book of Proverbs: ' A  so@ answer turneth away wrath". There is no 
doubt it is a response that is in keeping with the 

10.1.1 0 APRA believes that the level and type of complaints received by APRA, when 
compared with APRA's size and the nature of its business, indicates a broad level of 
acceptance in the communicating of APRA's operations. 

10.1.1 1 APRA has recently provided to Mr Burchett its complaints registers, annual Report to 
the Code Reviewer and associated materials for the year ending 30 June 2009. Copies 
of that material can also be provided to the Commission if requested. 

10.1.1 2 The Code is an effective mechanism that ensures that APRA does not abuse its 
monopoly powers or otherwise behave contrary to the public interest. The Code has 
resulted in an increased focus on staff training and customer awareness at APRA. 
APRA staff members at management level and above have been comprehensively 
trained regarding the Code. The Licensing Services department and the Member 
Services department each hold staff training conferences at least once (usually twice) in 
each year. Both departments also conduct monthly teleconferences with APRA's state 
based branches and APRA New Zealand. The teleconferences provide important 
opportunities to discuss Code relevant topics, including client service, conflict 
management and time management and in particular the procedures for identifying and 
dealing with complaints. APRA also has a whole of staff training program that includes 
timetabled sessions throughout the calendar year. The program focuses on the 
respective needs and expectations of general staff, middle and senior management and 
also the expectations of the organisation. The strategy for the training was developed 
jointly by the Communications department and an external HR consultant and included 
a review of the current APRA work environment and culture. The focus of the training 
sessions has been communication, within and between departments and with APRA's 
external stakeholders. The training covered the importance of forms of communication, 
role-playing, conflict resolution, time management, the importance of attitude and 
accountability. 

10.1.1 3 The collation of materials for and submission of the annual Report to the Code 
Reviewer is taken very seriously at all levels of the company. The responsibility 

J.C.S Burchett QC, Report of Review of Copyright Collecting Societies' Compliance with their Code of 
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involved in working for an organisation in APRA's position is made clear to all staff 
who understand they are publicly accountable for their conduct. 

10.1.14 The impact of the Code is best evidenced by the dramatic reduction in complaints that 
have been recorded against APRA in the years since the Code was adopted. By way of 
example, the number of complaints recorded against APRA for the year ending 30 June 
2003 was 52. For the year ending 30 June 2009 APRA received only 11 new 
complaints, its lowest number since the Code's adoption. 

10.2 Dispute resolution: expert determination 

10.2.1 It was a condition of the decision of the Competition Tribunal in granting the existing 
authorisations that APRA implement an expert determination process to resolve 
disputes with licensees and potential licensees. One of the features of the facility is that 
APRA bears the cost of the process. 

10.2.2 Immediately following the granting of the initial authorisations, APRA agreed to 
participate in a commercial mediation in connection with Copyright Tribunal 
proceedings regarding the use of music at the Sydney 2000 Olympics. The dispute was 
satisfactorily resolved. 

10.2.3 All of APRA's direct communications with licensees and potential licensees have 
referred to the availability of the expert determination, since its implementation in late 
2000. In addition, APRA has publicised the availability of the facility on its website, in 
materials released to the public and in legal correspondence. APRA's solicitors have a 
standing instruction to make the existence of the scheme known to parties in legal 
proceedings and negotiations. 

10.2.4 Since the 2000 authorisations were granted, only three matters involving licensees have 
been referred to expert determination. The details of the determinations are 
confidential, but can be provided on that basis to the Commission. 

10.2.5 The first dispute was not resolved satisfactorily and concluded in infringement 
litigation in the Federal Court in which APRA was successful. The licensee in question 
was a company with significant assets and the proceedings were contested vigorously. 

10.2.6 The second dispute was with the organiser of a folk music festival and the dispute was 
satisfactorily resolved.[ 
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10.2.7 The third dispute was in respect of APRA's licence scheme for customised mobile 
telephone ringtones. This dispute was not resolved satisfactorily and concluded in 
inhgement proceedings in the Federal Court in which APRA was successful. 

10.2.8 APRA tried to refer a different dispute regarding the ringtone licence to expert 
determination, but the licensees resisted and the matter was settled after being referred 
to the Copyright Tribunal. 

10.2.9 APRA believes that the utilisation of the expert determination procedure demonstrates 
that APRA is effective at resolving disputes, and that its licensees are relatively 
satisfied with the arrangements for licences to be granted. 

10.2.10 APRA considers that in addition to the obvious benefits of alternative dispute 
resolution procedures generally, the public interest is served in many cases by the fact 



that APRA bears the cost of any determination and the independence of the 
determination is such that it offers an effective mechanism for resolving disputes 
quickly and inexpensively. In this way the likelihood of detrimental effects flowing 
from APRA's operations are reduced. Alternative dispute resolution enables the 
relatively inexpensive resolution of disputes and enables conditions that are appropriate 
to exceptional or unusual circumstances, or to individual music users, to be imposed. 

However, APRA submits that in disputes with parties that have significant assets and 
sophisticated interests, it is not appropriate that APRA be required to offer expert 
determination, nor that APRA bears the cost of such process. 

Appendix 5 is a revised ADR protocol that APRA submits is more reasonable in all the 
circumstances. 

Changes to the relevant market - blanket licences in the digital download 
and mobile ringtone markets 

Description of market 

In the years since the existing authorisations were granted, two of APRA's strongest 
areas of growth have its licensing in the mobile ringtone and digital download markets 

APRA, on behalf of itself andAMCOS, offers a range of licence schemes to operators 
of mobile ringtone services. APRA licenses the communication right in the subject 
work whereas AMCOS licences the reproduction right. Copies of APRA's mobile 
ringtone licence schemes are in Attachment 1 1. 

The mobile ringtone market has evolved significantly over the last five years. In 2004, 
the predominant format was monophonic or polyphonic (i.e. a midi-file based product 
that did not use a sound recording). In 2009, the overwhelming majority of ringtones 
are phonographic (i.e. the ringtone also uses a sound recording - either the original 
version, licensed by a record label, or a cover version created by the retailer). 

The method of sale of ringtones has also changed. In 2004 most ringtones were sold as 
single purchase items via premium SMS services but in recent years the subscription 
model has become increasingly popular. Overall, the ringtone market has grown 
significantly since the date the existing authorisations were granted. However it 
appears the market may have peaked in the year ending 30 June 2008 as APRA has 
noted a decline in popularity and size of the market for the year ending 30 June 2009. 
APRA can provide the Commission with further confidential market information and 
statistics in this regard if requested. 

APRA's licensing models for ringtones have evolved to match requests from licensees 
for new ringtone services. For example, APRA now has licences for ringtones, supplied 
as part of bundled mobile subscription services, where the tariff is a deemed royalty 
rate per music ringtone downloaded. This licence scheme was the subject of a 
protracted negotiation with two service providers. APRA offered to refer the matter to 
mediation but this offer was refused by the licensees. The matter was then referred to 
the Copyright Tribunal by the licensees for determination but, following discussions 
between the parties, was ultimately resolved in early 2009 prior to the hearing. 

APRA and AMCOS also offer a licence scheme for digital music services. Until 30 
June 2007, APRA licensed music download services at interim rates of 8% and 12% of 
the retail price of a digital download (for DRM-enabled and DRM-free services 



respectively). Following the failure of extended discussions with existing licensees on 
the terms and conditions of a new agreement, APRA referred the scheme, with a single 
rate of 12% of retail price to the Tribunal in June 2007. The new scheme was brought 
into effect from 1 July 2007. APRA agreed to maintain the interim rates for all sales 
periods up to the period ending 3 1 December 2008 but has requested that the Tribunal 
apply any new rate from 1 January 2009 onwards. The Tribunal's hearing of the matter 
is set down for three weeks fiom 30 November 2009. A copy of APRA's proposed 
digital music service scheme is included in Attachment 11. 

1 1.1.7 The digital download market has grown dramatically each year from 2004 and now 
represents a notable contribution to APRA's revenue. APRA can provide the 
Commission with further confidential market information and statistics in this regard if 
requested. 

11.2 Discounted blanket licences 

1 1.2.3 In each of the mobile ringtone and digital download licences discussed above, APRA 

15 grants a blanket licence to the relevant licensee. However, as the nature of these digital 
or- 
ZCA 

services is highly analogous in its structure with traditional record sales the tariff is 

L"G transactional, as it is and always has been -~ for ~ CD sales. That is 

Q u  U the licence fee is not assessed oKZblanket basis at a peEi3itage of revenue, 

30  L d  assessed on a work-by-work basis. For example, no APRA -=J licence fee would be 
applied to the sale of public domain works or non-music (e.g. comedy) tracks, or to the 
sale of APRA Works where a member has either obtained a licence back or opted out. 

11.2.4 Importantly, this transactional tariff structure is only possible because licensees report 
sales on a work-by-work basis. Without this level of reporting, APRA would be unable 
to offer a transactional tariff structure of this nature. Examples of this type of reporting 
can be provided. 

11.2.5 

1 1.2.1 The digital download market has seen the emergence of a number of new services 
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recently and APRA has negotiated tariffs with the operators of those services. 
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1 1.2.7 The above examples demonstrate the ability of APRA's existing arrangements to 
accommodate blanket licences (which are required by users) which provide for a 
discount on the licence fees in the event that a user licenses performing rights for some 
of the works in APRA's repertoire directly. This is particularly so in the digital 
download and ringtone markets, where timely and sufficient reporting is usually 
available from licensees. 

1 1.2.8 APRA remains willing to discuss the introduction of similar discounted blanket licence 
arrangements in other music markets, provided satisfactory reporting can be given. 

PART C - PUBLIC BENEFITS AND COMPETITION ANALYSIS 

12. Future wlthout APRA's arrangements 

12.1 Llcences would be required 

1 2.1 .1 Without APRA's arrangements anyone wishing to perform or communicate music 
would have to identi@ the owner of the relevant works and negotiate with that owner, 
in advance, for a licence to perform or communicate the work. 

12.1.2 To illustrate APRA's role, an individual seeking the equivalent of APRA's blanket 
licence to perform or communicate music (say for example a radio or television station 
or a cinema) would, in the absence of APRA's arrangements, have to negotiate with the 
following to obtain similar protection: 

(a) Local (Australia and New Zealand) copyright owners, including: 

(i) more than 55,000 individual songwriters; and 



(ii) around 500 publishing companies; and 

(b) international collecting societies, including: 

(i) ASCAP, in the United States; 

(ii) BMI, in the United States; 

(iii) SOCAN in Canada; 

(iv) SACEM in France; and 

(v) GEMA in Germany. 

Depending on the terms of each licence granted, the individual would then be obliged 
to record and verify all music that it performed, ascertain which works were owned by 
which individual or collecting society and remit to each individual and collecting 
society amounts attributable to the individual and, in the case of the collecting society, 
the works attributable to its members. To ensure the accuracy of such records and 
payments, each Australian owner and international collecting society would be obliged 
to verify the reports and amounts paid by the user and, if necessary, audit the amounts 
and reports. In APRA's experience it is also often necessary to negotiate and enforce an 
appropriate settlement regime following such an audit. 

12.1.3 If APRA's rights were held only non-exclusively, the cost of infringement would 
escalate to a prohibitive level, including because of the degree of difficulty in obtaining 
all necessary documents to prove chain of title. The Copyright Act provides that a 
person must be the owner or exclusive licensee of the copyright in a work to commence 
proceedings for infringement. If APRA's rights were non exclusive, APRA would not 
be able to commence proceedings. Composers and publishers would be required to 
prosecute all infringements. 

12.1.4 Infiingers of copyright would be more encouraged to test the limits of APRA's control 
because: 

(a) in an environment of non-exclusive rights, APRA would not be able to assert 
with certainty that it controlled the rights (the mere possibility of non-exclusive 
licensing, even if not exercised by owners, leaves substantial room for users to 
dispute APRA's rights); 

(b) there may be difficulties in producing all of the relevant chain of title 
documents, particularly when the chain is complex; 

(c) it would be necessary to prove not only that APRA had the relevant rights in 
the work, but also that no other licence had been granted. This would often 
involve calling individual composers to give evidence. In the case particularly 
of foreign copyrights, the cost of doing this would be prohibitive; and 

(d) particularly for uses of copyright for the purposes of public performance (as 
opposed to communication), it would be prohibitive to conduct legal 
proceedings because of the high costs. 

12.1.5 Non-exclusive rights would be likely to result in widespread infringement of copyright, 
with users being prepared to infringe copyright in the knowledge that the costs of 
proceedings and the degree of difficulty in preparing and conducting such legal 



proceedings would make it unlikely that they would ever be made to account for their 
infringements or be compelled to obtain a licence. 

12.2 Self administration 

12.2.1 Self administration by Australian songwriters would require every songwriter to enter 
into a contract with every user of his or her music. APRA considers it to be impossible 
for songwriters to license the use of their works to the thousands of users who require 
access to music. 

This is particularly the case in relation to users who have no control at all over what 
music they use. For example, a business that plays the radio as background music or 
music on hold does not know what music will be played on the radio. A songwriter is 
very unlikely to know that a work has been communicated on a particular radio station, 
and is not able to know which businesses are playing that radio station. A songwriter 
may be aware that a work has been used in a film or television program, but has no way 
of knowing when or by whom that film or program will be screened or communicated. 
The proprietor of the cinema or television station is most unlikely to be aware of the 
fact that a particular musical work is included in the soundtrack of the film or program. 

12.2.3 Self administration would require users of music to obtain, in advance, licences from 
potentially tens of thousands of Australian songwriters. 

12.2.4 Songwriters could form small groups, or could have their rights administered by music 
publishers. 

12.2.5 There are approximately 500 publishers in Australia. Users of music would have to 
obtain licences from at least those publishers, and would also have to deal directly with 
writers self administering, and with foreign publishers without local subpublishers. 

12.3 Multiple collecting societies 

12.3.1 There is nothing which prevents the establishment of another performing right society 
in competition with APRA, or an overseas society entering the Australian market. 
Composers and publishers would no doubt push for an alternative if it became apparent 
that the system of collective administration in Australia was inefficient or if it failed to 
operate in a proper, responsible manner. 

12.3.2 APRA is a society created by its members for its members. It is responsive to the needs 
and requirements of members. APRA is not aware of dissatisfaction amongst its 
membership with its operations generally - APRA believes that it is perceived by its 
members to operate in their interests. 

12.3.3 Multiple societies have emerged in very few countries. In the United States BMI 
emerged as a competitor to ASCAP emerged, as the result of a powerful user group 
(commercial radio broadcasters) determining to form such a company. BMI is wholly 
owned by such radio broadcasters whereas all other societies of the world are non- 
profit companies owned by their members. 

12.3.4 Appendix 4 discusses the situation in Europe, which in the context of the single market 
is analogous to a territory with multiple collecting societies, at least in respect of 
certain rights. 



13. Consequences of future without APRA's arrangements 

13.1 Increased level of infringement 

Under each of these alternative forms of administration, APRA believes there would be 
a significantly increased likelihood of infiingement. Songwriters and publishers would 
not have the resources to detect infringement, nor the resources to enforce their rights. 
It would ultimately lead to a diminution of Australian musical creative endeavour and 
potential for a decrease in export earnings. Songwriters and publishers would lose a 
significant source of income. 

13.2 Higher cost to users 

If a competitor collecting society were to emerge in Australia, the competitor would 
probably seek to recruit members from APRA's membership, perhaps by offering 
incentives such as advances against earnings and higher royalty rates to a selected 
class of APRA members. In addition, creators and copyright owners would be 
presented with the incentive of joining the society that was perceived to best serve 
their interests, by maximising earnings while operating at the least possible cost. 
Unless the competing society were more eff~cient than APRA, which seems 
unlikely, APRA believes the inevitable result would be higher costs to the viewing 
and listening public. 

13.3 Users disadvantaged 

13.3.1 Users who use musical works but who do not have the opportunity of or resources 
needed for negotiating for an assignment of performing rights would lose their current 
advantage of enjoying near total freedom to choose the musical works which they wish 
to use, knowing that the works will almost certainly be in APRA's repertoire. All users 
would also lose the great benefit of knowing that, on obtaining a licence from APRA, 
the chances of their infringing copyright are almost nil. 

13.3.2 This would be contrary to the interests of music users and consumers, and the viewing 
and listening public in general. 

13.4 APRA' costs would increase 

13.4.1 The differentiation which APRA would have to make between musical works which 
are licensable by it, and those which are not, would result in a need to ensure that music 
users keep within the terms of their licences, only using those works to which access is 
authorised. APRA's monitoring and enforcement costs in administering licence 
agreements would increase greatly, resulting in lower returns to composers and higher 
licence fees to music users. 

13.4.2 APRA's enforcement costs in infringement proceedings would also increase - it would 
be necessary to prove in relation to every work used, that no licence had been granted 
by the writer. As discussed above, this would involve writers being required to make 
statements and verify their actions in relation to individual works. If it was only 
Australian works in relation to which the rights were now exclusive, it would be easier 
for APRA to enforce its rights in foreign works than in local works. 



The relevant market 

Markets and market peculiarities 

The relevant market for the purposes of this application is the market in, at least, 
Australia for the acquisition, by assignment, licence or otherwise of the performing and 
communication right in relation to music. 

This market takes into account the substitution possibilities available both to persons 
who wish to acquire the right to perform or communicate the music (users) and to the 
owners of the relevant performing right or creators of the music, as required by s. 4E of 
the Act. 

Performing and communication right licensees use music for different purposes and in 
different ways. To accommodate their various requirements different licences are 
issued to different categories of acquirers of performing rights with fees calculated on 
different bases. Nevertheless the licensees are all acquirers of the same product - 
performing and communication rights, APRA is the supplier of the same product to 
each of them, even though the terms of supply vary according to the licensee's use and 
type of business. Accordingly, it is submitted that for the purposes of these 
authorisation applications (which relate to all of APRA's operations), the wider market 
definition set out above is appropriate. 

In the judgment of the Competition Tribunal in relation to APRA's existing 
authorisations, the Tribunal found that the broader definition of market was 
appropriate. 

At least since the enactment of the Copyright Act, the music performing and 
communication right market has been a regulated market because of the powers and 
functions of the Copyright Tribunal. As a result, conclusions which might otherwise be 
justified in a non-regulated market, do not apply in the music performing and 
communicating right market. 

In addition, the market was regulated prior to that date because of the arbitration 
provisions of the Copyright Act 1912. 

APRA submits that collective licensing of copyright is not automatically susceptible to 
conventional competition analysis. 

The product in question is the collection of rights created by s.3 l(l)(a)(iii) and (iv) of 
the Copyright Act, with the exception of rights reserved to the copyright owner on 
joining APRA. These rights are generally known as performing right and are services 
within the meaning of s.4 of the Act. 

Unless a person wishing to perform music in public in Australia is also the owner of 
the performing right in that music, the user usually obtains the right to perform the 
music by taking a non-exclusive licence of the performing right from APRA. Users 
could also obtain the right to perform the music by employing composers to produce 
music for them. Such employers would become the owner of the copyright (including 
the performing right) in the music by s.35(6) of the Copyright Act. Alternatively they 
could take an assignment of the performing right or an exclusive licence from the 
copyright owner, before the copyright owner became a member of APRA. Since APRA 
amended its input and output arrangements when the existing authorisations were 
granted, users can also enter into direct arrangements with copyright owners - either in 
respect of all of their works for particular uses (utilising the opt out mechanism) or in 



respect of individual works for particular licences (utilising the licence back 
mechanism). 

14.1 . I  0 Cinema proprietors, for example, could contract with Australian film composers so that 
the composers removed all of their works fiom APRA for the purposes of cinema 
exhibition. In reality this would clear relatively little music for use in Australian 
cinemas, given the overwhelming preponderance of overseas films screened in 
Australia. APRA is able to provide further information regarding the origin of films 
screened in Australia, on request. 

14.1.1 1 As explained above, performing rights are made available by APRA to users by means 
of non-exclusive blanket licences. It follows from the nature of a non-exclusive blanket 
licence of performing rights, that this is a product of infinite supply - consumption by 
one user does not diminish the amount available for other users. Because one 
individual's use does not decrease the amount of use available to another user, the 
product may be seen as a public good. This is relevant to this application because, as 
with other public goods: 

(a) exclusion of non-paying users is difficult and costly; and 

(b) the establishment of a body or agency to administer and enforce such rights is 
economically efficient and socially beneficial. 

14.1 . I  2 The Copyright Act applies throughout Australia. In addition, given the nature of 
performing rights and the licensing of those rights, there are no relevant geographic 
boundaries within Australia and probably within the region including all countries that 
have similar copyright laws. Accordingly, the geographic extent of the market is at 
least Australia. 

14.1 . I  3 The major participants or potential participants in this musical performing right market 
fall into six categories: 

(a) composers - the author writers of musical works and of associated literary 
works; 

(b) owners - the persons who own the performing rights in relation to the musical 
and associated literary works. Under s.35 of the Copyright Act 1968 this 
includes composers and those who acquire rights from them (for example 
music publishers and other assignees, employers and successors in title); 

(c) collecting societies - which represent composers and owners, collect and 
distribute fees and to prevent infringement. In Australia, APRA is presently the 
only performing right collecting society; 

(d) music users -those persons who perform or communicate musical and 
associated literary works; 

(e) industry bodies - many of the music users do not negotiate or deal directly with 
APRA but do so through a body that represents the relevant industry as a 
whole; and 

(f) market regulators - presently the Copyright Tribunal. 

14.1 . I4  In considering the interaction of APRA, music users and industry bodies in the process 
of negotiation of licences, it is essential to note that if agreement cannot be reached, 



each side has the right to refer the matter to the Copyright Tribunal. In this sense, the 
negotiations are not free and unfettered but are constrained by the relevant provisions 
of the Copyright Act and any determination of the Copyright Tribunal. In addition, 
music users may require APRA to participate in an expert determination of any dispute. 

14.1.1 5 Further, although there is no formal statutory licence in relation to performing rights as 
there is, for example, in relation to mechanical reproduction rights, there is very little 
difference between the licence regime established by s. 154 to 159 of the Copyright Act 
(under which APR4 now operates) and a statutory licence. This is because by s. 157 of 
the Copyright Act APR4 cannot refuse to issue a licence. If the person using the works 
complies with the relevant requirements of an approved licence scheme the person is 
deemed to be a licence holder under s. 159. 

14.1 .16 For the above reasons, among others, although APRA is virtually a monopoly supplier 
of musical performing rights, it does not have, and can not exercise, monopoly market 
power. 

14.1.1 7 Apart from the cost of setting up a documentary and computerised recording, 
monitoring, collection and distribution system (if they are sunk costs), there are no 
practical or legal barriers to entry to the market at the level of a collecting society, nor 
are there any at the level of composers. There are no barriers to entry whatsoever at the 
level of the music user. 

14.1 .18 Because of the operation of the Copyright Act and the regulatory role of the Copyright 
Tribunal, the performing right market is a highly regulated market. The Code of 
Conduct and its ongoing review process provides an additional layer of regulation. 
Accordingly, conclusions which would normally follow as to the likelihood of 
lessening of competition in an unregulated market do not follow in the present case. 

14.2 Irrelevance of price equals marginal cost analysis 

14.2.1 The unique character of the performing rights market and some of the matters referred 
to above can be summarised in the following way. The forces of supply and demand do 
not operate normally in this market for three reasons: 

(a) marginal cost to the composer (or owner) of additional performances is zero; 

(b) musical compositions can be consumed without leaving less for others to 
consume: 

(i) even with a system of collective administration of performing rights it is 
difficult to prevent free riders; and 

(ii) the supplier (APR4) cannot withhold its services (because of the 
provisions of the Copyright Act referred to above); and 

(c) the price and other conditions of supply are ultimately determined by a 
statutory authority. 

14.2.2 In addition, the product has no physical existence and depends entirely on the 
provisions of the relevant copyright legislation. Without s.3 l(l)(a)(iii) and (iv) of the 
Copyright Act there would be no product and accordingly no market. However, the 
Commonwealth Parliament has expressed, through the Copyright Act, the intention that 
copyright owners should have a right to control the use of their music including the 
right to perform and communicate it. 



Persons who perform the music in public commonly express a desire not to have to pay 
for the right to perform musical works in public. They may argue that as the marginal 
cost of any additional performance is zero, the price should be zero. 

This approach, however, ignores the legal reality of the statutory rights created under 
the Copyright Act. In this context, the right of the composer or other owner to collect 
revenues in excess of marginal cost is inherent. This is explicitly recognised, for 
example in all of those provisions where royalties and similar payments are referred to. 

Accepting that the marginal cost of any performance to the creator of a musical work is 
zero (on the basis that all costs of creating the work are sunk and because of the nature 
of the product as.a public good), payment to the creator for that performance must be 
above zero to prevent market failure which would otherwise occur in the form of lack 
of incentive to composers for the composition of new works. This is the underlying 
principle of the Copyright Act. 

The product in question in this application is intended by Parliament to be one for 
which the notion of 'price equals marginal cost' is not relevant. 

Further, if music users were asked what price they would pay for a blanket licence (as 
opposed to licences for each separate work), the costs of obtaining individual licences 
for the individual musical works to be performed, the convenience of not having to 
avoid certain programs where the musical works to be performed during such programs 
is not known in advance, and the avoidance of the risk of infringement would have to 
be taken into account. 

Natural Monopoly 

The business of collecting and distributing payments for music use has many of the 
aspects of a natural monopoly even though there are numerous providers and users of 
music. First, it is not practically possible for each provider of music to negotiate 
performing rights with all potential users, nor to police infringements. Secondly, it is 
impractical for one user of music to negotiate performing rights with the multitude of 
owners. In short, the only practical way in which music can be licensed for the reward 
which the Copyright Act stipulates is the owner's entitlement is by the operation of a 
single collective enterprise, such as APRA. 

Consumers 

In relation to most markets it is not difficult to identify where and how consumers 
might be affected. In the case of the music performing right market the identification of 
consumers and how they might be affected by particular conduct is more difficult. In 
one sense the true consumers of APRA's services are the individual composers and 
songwriters who form the bulk of APRA's members and the music publishers who 
constitute most of the remainder. In another sense all the members of the public who 
see or hear a performance are also consumers. However, the latter group's relationship 
to APRA's services is much more indirect than that of APRA's members. 

The commercial broadcasters, concert promoters and other entities who give public 
performances and communications for their own commercial benefit are not ultimate 
consumers or persons who necessarily act in the interests of consumers, they are 
service providers themselves. Nor is it in their interests to pay more than they have to 
to copyright owners whose works they use. 



When it comes to considering the consumer aspects of the public benefits of APRA's 
structure and operations, the relevant effects are those on these two consumer groups, 
namely composers and publishers on the one hand and persons who listen to or watch 
the music on the other. 

General 

A proper analysis of the competitive impact of APRA and its operations in the market 
can only be undertaken in the light of the following facts: 

(a) if there had been no collecting society such as APRA, it is highly unlikely that 
there would ever have been any significant market for performing rights in 
Australia; and 

(b) the Australian music performing right market is a regulated market and one of 
the fundamental purposes of regulation is to ensure that owners of copyright 
and, in particular, collective bodies such as APRA, do not use their market 
power to increase prices to unreasonable levels or to restrict supply. 

Competition and benefits - input arrangements 

Competitive impact and public benefits 

APRA presently acquires, by choice of the composers and publishers, virtually all 
rights in the music performing right market in Australia by the following arrangements: 

(a) the provisions of article 17 of APRA's Constitution and clause 2 of the 
members' standard form of assignment under which subject to the opt out and 
licence back provisions APRA takes an assignment of each member's existing 
and future performing rights; and 

(b) the provisions of article 18 and of the agreements between APRA and overseas 
performing rights societies - for example the agreements with PRS (UK), 
ASCAP and BMI (USA), SACEM (France). 

Because of this, the Spicer Committee Report, which led to the establishment of the 
Copyright Tribunal, noted in 1959: 

Although APRA has proved usefir1 bothfiom the point of view of the copyright owners 
and the music users, the amount ofmusic it controls is so large that it might fairly be 
described, we think, as having monopolistic control over theperjbnnance of copyright 
music in Australia. 

As set out above, the rights acquired by APRA are subject to an ability on the part of 
all members to exercise their right to opt out or license back. These rights have been 
exercised on 52 occasions since becoming available, as detailed in Attachment 5. 

As discussed above, APRA does not now have monopoly market power and even if it 
did, it could not abuse this power because of the role and function of the Copyright 
Tribunal. APRA cannot increase prices beyond what is determined to be reasonable by 
the Copyright Tribunal and it cannot restrict supply. 

In addition, because of the regulation under Part VI of the Copyright Act, it does not 
follow, in the particular circumstances of the music performing right market and 
APRA, that as a result of APRA's input arrangements there is any significant lessening 



of competition or any lessening of competition that is not outweighed by public 
benefits. 

Price competition 

Price competition is not lessened by the input arrangements as there is unlikely to be 
any significant level of price competition in any event. 

The experience in other countries bears this out. Even in countries where there have 
been two performing rights collecting societies competing with one another, for 
example Canada before the amalgamation of two societies to form SOCAN, there was 
no or no substantial price competition between the two societies. A similar comment 
can be made about the situation in the United States where ASCAP and BMI do not 
engage in any significant degree of price competition. Indeed, BMI's licence fees are 
usually calculated as a percentage of ASCAP's. 

The reason for this is that the public goods nature of performing rights does not lend 
itself to price competition. 

Price competition would tend to drive the price down to zero which would result in 
market failure. In addition, the price (the licence fees) as a proportion of total cost is 
negligible for most if not all music users compared to their other costs and revenue. In 
these circumstances, it is not the price of the music that determines its demand and use 
but rather the popularity, appropriateness and quality of particular pieces of music. 
Thus reducing price or engaging in other forms of price competition is not likely to 
have an appreciable effect on demand. 

In addition, the Copyright Tribunal has power to confirm or vary licences or to set 
reasonable charges and other conditions for licences given by performing rights 
owners. 

This supervision of licensing by the Copyright Tribunal establishes prices that the 
Tribunal considers "reasonable" in various circumstances. The availability of resort to 
the Copyright Tribunal is a powerful factor compelling APRA to negotiate fees at a 
reasonable level. 

The public benefit normally served by price competition among suppliers is achieved 
in other ways through the distribution of licence fee pools by reference to the 
frequency, type and length of use of the music in question, so that demand and payment 
are directly linked. In addition, APRA cannot exercise market power by imposing 
unreasonably high prices because the Copyright Tribunal actually determines 
reasonable prices. Its very presence acts as a constraint on APRA's acting other than 
reasonably. 

Accordingly, price competition is unlikely to be lessened by APRA's input 
arrangements. 



Nongrice competition 

There is fierce product competitionamong APRA's members both in relation to the 
exercise of the rest of their copyright, (including the reproduction right - sale of 
records, synchronisation into films and so on) and in the exercise of the performing 
right. First, copyright owners compete to have their works either fixed in a medium that 
enables performance or broadcast - such as in a record or in a film - or performed live. 
Secondly, they compete to have their works performed or broadcast as much as 
possible (for example, on the radio). 

Naturally, there is, a symbiotic relationship between performance on radio and 
television and record sales. The members of APRA, who are generally composers, 
songwriters or publishers, have a great incentive to promote competition for 
performance between their works, even though the performing rights to them are vested 
in APRA, because of the system of calculation of entitlement to distributions from 
APRA to its members. APRA's distribution rules have the result that the more a work 
is performed the greater the reward for the relevant members. In this sense, the amount 
of APRA's distributions in respect of each work reflects the demand for that work by 
its consumers, that is, the users of music. 

The form which this competition takes is related to the wider music industry which also 
involves record companies, makers of video clips, television and film production 
companies, promoters of concerts, stage shows and similar persons and groups. 
Composers and songwriters together with publishers and record companies are 
competing with each other for airtime, performances and commissions which will bring 
their works to the attention of the public in the hope that public popularity expressed in 
various ways (for example, numbers of CD's sold, numbers of requests for the song or 
audience ratings) will earn them returns in a variety of ways (for example, from sales 
of the CD's, print music, synchronisation fees and distributions from APRA each time 
the work is performed in public or communicated). 

This competition is not limited in any way by APRA's input arrangements. 

Composers, songwriters and publishers are encouraged to engage in this sort of 
competition as they know that APRA will monitor use and licences of their works and 
prosecute infringers on their behalf. APRA's distributions reflect the popularity of their 
works and the demand for them by members of the public. APRA's licence fees and 
distribution system is a sophisticated: 

(a) measure of the demand in the market for composers' works; 

(b) method of payment reflecting that demand so that reward is commensurate with 
usage. 

If APRA did not take an assignment of composers' rights and as a result was not in a 
position effectively to perform those functions, this form of competition is likely to be 
considerably reduced. 

Dynamlc and other characteristics consistent with competition 

The benefits that normally flow from price and other competition, such as 
encouragement of innovation and creativity, proper allocation of resources to meet 
demand and the encouragement of investment and growth, all result from the operation 
of APRA's system. This is so because the price and revenue rewards which usually 
flow from greater demand are reproduced under the APRA system where the greater 



the air time or the number of performances (which is perhaps the only available or 
appropriate measure of higher demand in relation to the performing right), the directly 
proportionally higher the distributions. 

15.4.2 In addition, because those who control the operations of APRA, its members, also 
benefit if APRA's activities are efficiently and cost effectively run, the efficiencies 
which usually result from competitive pressure are achieved in APRA's case. 

15.4.3 Historically, APRA has contained its costs to between 11 and 15% of the gross revenue 
received (which consists largely of domestic licence fees, distributions from affiliates 
and interest earned on any sums invested). APRA's administrative costs are very low 
compared to those of overseas collecting societies where the level of administrative 
expenses is often between 20 and 30% of royalties collected (as stated above, 
comparative figures are available on request). 

15.4.4 There cannot be said to be a lessening or likely lessening of non-price competition nor 
any lessening of the benefits derived from competition as a result of APRA's input 
arrangements. The dynamic characteristics of the musical performing right market such 
as creativity, efficiencies, innovation and growth do not suggest that APRA's activities 
have had or are likely to have effects associated with a market experiencing a lessening 
of competition. Indeed, these benefits are fostered by the operation of APRA's input 
arrangements. 

15.5 Boycotts and exclusionary or discriminatory practices 

15.5.1 The APRA input arrangements do not create a boycott or the potential for a situation 
with a similar effect. On the input side, APRA does not refuse membership to any 
composer, songwriter or publisher that satisfies the requirements for membership, nor 
does it charge any joining or membership fees. The requirements for membership are 
summarised as follows: 

(a) for composers and writers, evidence of the public performance or broadcasting 
of at least one composition; 

(b) for publishers, evidence of genuine music publishing activity; and 

(c) for successors in title, evidence of their entitlement. 

15.5.2 On the output arrangements side, because of the provisions of s.157 of the Copyright 
Act, APRA cannot unreasonably refuse to grant a licence or offer to grant a licence on 
unreasonable terms. 

15.5.3 As a result, there is no exclusion of any participant in the market who wishes to 
participate in the benefits offered by APRA's input arrangements. Thus, competition is 
not impeded by discriminatory access, nor are advantages being granted to some 
participants and not others. 

15.5.4 APRA's acquisition of rights from members by way of an assignment (as opposed to a 
non-exclusive licence) might initially be thought to be a competitively restrictive 
structure that may lead to problems of the nature being discussed in this section. 
However, this is a misunderstanding of the nature of APRA's assignment from its 
members and of APRA's functioning. 



APRA's assignment is not an absolute and irrevocable transfer of property as might be 
assumed from its description as an assignment. The transfer of rights lasts only as long 
as the assignor remains a member of APRA. 

In addition, members of APRA retain a certain degree of control over their rights by 
means of their voting power in the general meeting and the opt out and licence back 
mechanisms. A member's assignment is only a means of achieving an efficient 
administration of rights without giving complete control to the administrator. 

APRA does not acquire rights or other property absolutely in order to exploit them for 
its own benefit, or unconstrained by either the original owner of those rights or any 
market regulator with power over prices, terms and conditions of supply. The 
exclusivity of APRA's rights is not used and cannot be used to exclude any potential 
music users nor to raise prices to such persons. 

There is no compulsion to join APRA. Under article 9 APRA's members can resign 
and re-acquire their performing rights. Under article 17, members can opt out and 
license back. 

Barriers to entry 

There may be a fmancial barrier to entry into this market if APRA's costs of 
establishing systems for identifying, recording and verifying music usage, recording 
and enforcing licence arrangements and distributing licence fees are perceived to be 
sunk costs. 

This barrier is inherent in the nature of the industry and reflects the economies of scale 
achieved by a long established centralised body for the administration of performing 
rights. A greater number of participants in the market will prevent the attainment of 
economies of scale at the level currently attained. 

This barrier would not be lowered by having a greater number of participants in the 
market nor would it be affected by whether APRA exists or not. Thus it cannot be 
argued that APRA's input arrangements affect the level of this barrier or lead to any 
lessening of competition in this regard. 

New entrants into the market 

Unless a potential new entrant into the market had a substantial repertoire of works 
which all, or some specific group of, music users might wish to use, the entrant would 
be unlikely to be able to find a sufficient number of licensees to make its operations 
viable as a large repertoire collecting society. The only persons who are likely to have 
the ability to offer large scale repertoires are the affiliated overseas societies or the 
major publishers and broadcasters. 

The affiliated societies and publisher members all have the capacity to terminate their 
arrangements with APRA and establish their own collecting societies. Publishers could 
opt out in respect of all of the works they control (with the consent of the relevant 
writers) and administer works in relation to particular categories of use. It would be 
possible, for example, for cinema proprietors to deal directly with major publishers in 
this manner. In this sense the market is contestable. 

In addition to participating in the market as a rival collecting society, broadcasters and 
other music users may seek to bypass APRA by acquiring performing rights in other 



ways. Broadcasters and other music users can assemble a collection of performing 
rights: 

(a) by acquiring them directly from Australian or foreign composers who are not 
members of APRA or an affiliated society; 

(b) by acquiring them directly from Australian composers and publishers who have 
opted out of APRA for the relevant use; or 

(c) by acquiring rights in relation to Australia from composers or owners in the 
United States where the rights of ASCAP and BMI are non-exclusive. 

15.7.4 It is unlikely that the formation of a rival large repertoire collecting society would be in 
the interests of affiliated overseas societies, major publishers or even major users (such 
as broadcasters or cinemas) unless APRA became inefficient and the level of 
investment required to establish a new large repertoire collecting society became 
economically feasible. To this extent, the power and repertoires of the affiliated 
overseas societies and major publishers, and the power of Australian broadcasters, 
apply competitive pressure upon APRA and act as an incentive for APRA to maintain 
the efficiency of its operations. 

15.7.5 This is consistent with a competitive situation rather than an uncompetitive 
environment. In addition, it is consistent with APRA's behaviour of continuous 
improvement of the efficiency of its operations and APRA's low administration costs. 

15.7.6 An alternative strategy for entry is to exploit a niche market and become a specialised 
repertoire collecting society. This has been done to some extent in Australia in relation 
to multiple copying of works by reprographic reproduction where three specialist 
church music collecting societies, Christian Copyright Licensing Asia-Pacific Pty 
Limited, Licensing and Word of Life Pty Limited are offering an alternative (even 
though the price is higher) to the church music licence offered by Copyright Agency 
Limited. There is no reason to believe that such a development could not occur in 
relation to performing rights. 

15.7.7 Given that the ability of those with the potential to form a large repertoire collecting 
society is not substantially hindered by APRA's input arrangements, APRA's input 
arrangements do not operate to remove the threat of the entry of a new competitor if 
APRA's operations become inefficient or otherwise inappropriate. 

15.7.8 Further, the possibility of new entrants into niche markets also provides competitive 
pressure on APRA to perform efficiently, to innovate and to respond to its consumers. 
APRA's input arrangements do not alter this. 

15.8 Countervailing market power 

15.8.1 The historical experience of countries with established collecting societies and the 
present day experience of countries that do not have the benefit of collecting societies 
is that without an effective collecting society there is no market in performing rights 
and accordingly no competition at all. 

15.8.2 This has two distinct causes. First, individual copyright owners such as composers and 
songwriters (including those of extraordinarily popular works), are generally not in a 
position to prevent unlicensed performances even though copyright law gives them a 
right to do so. Once a piece of music has been released on record or otherwise 
published, it is extremely difficult for an individual to discover either before or after a 



performance that the performance has taken place. An extensive monitoring system is 
required which includes surveillance of radio and television broadcasting, concerts and 
other live performing venues and all public places where music might be played 
ranging from lifts (playing background music) to gymnasiums and cinemas. It is not 
feasible for an individual to do this. If unlicensed performances cannot be monitored 
and prohibited, then the performing rights are essentially unenforceable and worthless 
irrespective of a work's popularity. Music users can generally afford to ignore the 
threat of infringement proceedings by individuals because it is most unlikely that such 
proceedings would be instituted in most cases as the performance is unlikely to be 
detected. If the owner of the performing rights cannot prohibit or credibly threaten to 
prohibit unlicensed performances, music users will not feel or be constrained to obtain 
a licence. Accordingly, there will be no market and no competition at all. From a 
commercial point of view, there would be no product. 

Secondly, generally individual composers and songwriter have significantly less 
market power than music users. Even if all unlicensed performances could be 
satisfactorily monitored, infringement proceedings are expensive and time consuming. 
Major organisers of public performances and broadcasters almost invariably have 
substantial financial and other resources, particularly when compared with individual 
performing rights owners. 

Because of their relatively small numbers, major music users may also be in a position 
to exercise monopoly power against composers and songwriters, particularly those that 
are not well established. 

To this extent, most individual composers or songwriters will therefore have inferior 
bargaining power to that of the major music users. The imbalance of bargaining power 
is so substantial that music users can effectively ignore the rights of individual music 
owners if there is no collective administration. The inevitable result without collective 
administration is that there will be market failure. 

Collecting societies establish an element of countervailing market power for music 
creators and owners so that they can protect and enforce their rights against those who 
would use them free of charge unless otherwise restrained. Without collecting societies, 
owners of performing rights are like shopkeepers who cannot defend their property 
rights and who are open to having their products stolen or looted without knowing 
whether their products have been stolen or not. 

It follows that rather than lessening competition, APRA's input arrangements create an 
environment where competition can take place, even though that competition is 
regulated by the Copyright Tribunal under the Copyright Act. 

This is a substantial public benefit. 

Specific public benefits of APRA's input arrangements 

APRA has set out above how its input arrangements, which form part of the contracts 
and conduct for which authorisation is sought, do not involve any lessening of 
competition or any lessening of competition not outweighed by competitive and public 
benefits. 

In so far as there is any anti-competitive detriment involved in APRA's input 
arrangements, this is more than counterbalanced by public benefits inherent in the 
system. This section will address how any such effects (if they did exist) would be 
outweighed by public benefits. 



It may be argued that all APRA needs in order to achieve the benefits flowing from its 
activities as a collecting society is a non-exclusive licence which allows APRA to on- 
licence the work and this would be more pro-competitive. 

Such an argument fails to take into account the following: 

(a) the true nature and effect of the members' assignments; 

&I) the purposes for which the assignment is required; and 

(c) the public benefits which flow from the members' assignments in their present 
form. 

The nature and effect of members' assignments is that all members of APRA have the 
ability to terminate their membership. Significantly, members also have the right to opt 
out or licence back in relation to their works. As discussed above, members' 
assignments, as a result, do not operate as an absolute and irrevocable assignment of 
rights. They do however operate to confer on APRA the ability to protect, monitor and 
enforce each member's rights in the most efficient fashion. 

The assignment does not substantially inhibit music creators and other music owners 
from licensing directly or through another society any performing right, whether in 
particular works or in the whole body of their works if they decide to do so. Music 
owners have the choice between having their rights administered by APRA and having 
their rights administered in any other way they see fit, including not at all. Music 
owners are at liberty to assign their performing rights, for example, to producers of 
film, television or advertisements, to broadcasters or to music publishers. These 
choices and the ability to recover rights ensure that APRA remains responsive to the 
needs and interests of music creators, owners and users both as a result of competitive 
pressures and as a result of members' control of APRA through the general meeting. 

That virtually all music owners choose to assign their rights for the purpose of 
collective administration by APRA is an indication that direct licensing and individual 
monitoring are not attractive options and that music owners' and creators' interests are 
perceived by them to be best served by membership of APRA. 

Further, the power or rights of music users to acquire the performing right to the 
various works they wish to use is not substantially hindered by the members' 
assignments. If music users offered an amount and terms which constituted a better 
deal for some or all composers and publishers than the benefits given to them through 
membership of APRA, there is no doubt that those composers and publishers would 
deal directly with music users. The fact that a number of writers have chosen to enter 
into direct licensing arrangements with users bears this out. 

If members' assignments in their present form were replaced with non-exclusive 
licences with the right to on-license, it is not at all obvious what would change. If 
music users offered to some or all composers and publishers a better deal than APRA 
does, those composers and publishers would, presumably, deal direct. If no such better 
deal were forthcoming, it is unlikely that composers and publishers would license 
except through APRA. 

These benefits more than outweigh any perceived lessening of competition which is 
alleged to be the effect of APRA's input arrangements and in particular the members' 
assignments. 



There is no real or substantive competitive difference in effect between a non-absolute 
and revocable assignment and a non-exclusive licence in this context. 

Purposes for which the assignment is required 

The reality that underpins APRA's ability to license works is that unless the collecting 
society can take effective enforcement proceedings in cases of infringement of 
copyright, music users will not bother to obtain a licence from the collecting society. 
This is the fimdarnental purpose of members' assignments. In this regard the public 
goods characteristics of performing rights are important. 

It is unusually difficult to prevent free riders from performing copyright works without 
a licence. It can only efficiently be done by consistently bringing infringement 
proceedings in court under the Copyright Act in respect of a sufficiently large number 
of infringements that unlicensed users of music perceive a genuine risk of detection and 
punishment. This is an expensive and time consuming exercise. Unless the performing 
rights in question are extremely valuable individually or the cost can be spread among 
a large number of performing right owners, it is not something which can generally be 
undertaken effectively. 

Under the provisions of Part V of the Copyright Act, which deals with remedies for 
infringement of copyright, the person able to bring the infringement proceedings is the 
owner (under s. 1 15) or an exclusive licensee (under s. 1 19), except that the owner must 
also be joined when the exclusive licensee is suing under s. 1 15 (read with s. 1 19) and 
the owner and the exclusive licensee have concurrent rights of action under s. 1 15. As a 
result, if collective enforcement through APRA is to be an effective means of forcing 
music users to obtain performing rights licences for copyright works, APRA must be 
either the owner or exclusive licensee of the works. 

If APRA is only an exclusive licensee, the owner will need to be joined. This would be 
an unnecessary additional burden. In competition terms, given that the assignment is 
co-terminous with a member's membership of APRA, there is no reason to conclude 
that there is any difference between APRA being an assignee of the works of members 
and being an exclusive licensee of those works. 

More importantly, if APRA is not either an assignee or exclusive licensee it has no 
standing to bring proceedings at all. 

If APRA had only non-exclusive rights it would not have the ability to enforce 
members' rights by way of infringement proceedings. In cases of non-exclusive 
licences, the owner must be the plaintiff. In this context the experience of the United 
States (where non-exclusive licensing is mandatory) is most unhelpful. The United 
States has a fundamentally different regime of copyright law. It has no equivalent in 
Australia nor in most countries in the world. A non-exclusive system is more able to 
operate successfully in the United States because until 1976 subsistence of copyright 
depended on registration (contrary to the Berne Convention, to which the United States 
was not then a party) and there is still a de facto universal practice of registration of 
copyright in the United States. 

It is possible for enforcement proceedings to be brought in cases where the collecting 
society has a non-exclusive licence. The owner can do so or the owner can authorise 
the collecting society to do so as the owner's attorney. However, the cost is increased 
dramatically as is the uncertainty of outcome. 



15.1 0.8 If APRA did not have ownership of or exclusive rights to the relevant performing right 
the costs and complexity of the inhgement  proceedings would be increased in two 
ways: 

(a) the chain of title of the owner would have to be proved (which is more difficult 
than adducing evidence of a simple assignment from the composer to APRA); 
and 

(b) it would also have to be proved by the plaintiff that no other licence had been 
granted to the person against whom the infringement proceedings were being 
brought. 

15.1 0.9 Although it is theoretically possible to obtain this information, in an environment of 
non-exclusive licensing it would be difficult to persuade the courts to the requisite 
standard of proof of the fact that a licence had not been granted. This is especially the 
case because non-exclusive licences under the Copyright Act do not have to be in 
writing. 

15.1 0.10 In addition to increased costs, there is the risk that if music users perceived that APRA 
had difficulties establishing the alleged owner's title and the absence of any other (even 
oral) non-exclusive licence, this will encourage music users to fight infringement 
proceedings and to refuse take licences at all. Non-exclusive licensing involves an 
unnecessary increase in the costs of enforcement. Without efficient infringement 
proceedings, composers are left without any efficient means of enforcement or 
administration of their rights. 

15.1 0.1 1 These costs and difficulties would act as practical and financial constraints on the 
ability of APRA and any other collecting societies to enforce rights by means of 
infiingement proceedings. In the absence of a credible and practical threat of 
infiingement proceedings, users would have an incentive to refuse to obtain licences, 
which would tend to undermine musical composition in Australia. Composers and 
writers would receive little or no financial reward for their efforts and Australia would 
lose export earnings as composers and writers move offshore to countries where their 
rights could be enforced. The Australian public and Australian culture would suffer. 

15.10.12 Thus, the purpose for which APRA takes an assignment (even though revocable and 
not absolute under the opt out and licence back mechanisms) is to ensure it is in a 
position efficiently and effectively to protect its members' performing rights. 

15.1 1 Public benefits flowing from members' assignments 

Members' assignments in their present fom,  provide the following public benefits: 

(a) certainty of repertoire; 

(b) avoidance of duplication of licences; 

(c) countervailing market power for composers; 

(d) the availability of the widest range of copyright musical works; 

(e) efficiencies in the protection and enforcement of performing rights; and 

(f) ensuring that Australia receives export earnings which would otherwise be 
irrecoverable. 



15.1 2 Certainty 

15.12.1 The attraction and effectiveness of the blanket licensing system is that in effect it 
guarantees to every licensee that no matter what music it performs or communicates it 
will not be infringing copyright. 

15.12.2 In addition, there is no necessity for the licensee to be concerned about exactly what 
works are in APRA's repertoire. If there were significant "gaps" in the repertoire, 
APRA would have to publish a list of what works were included in its repertoire and 
would be required to know which were not. Music users (especially those who cannot 
predict in advance exactly which works will be played) would be forced either to 
obtain licences from all possible sources or to invest enormous resources in 
determining what works they could not play at any particular time and ensuring that 
such works were not played. Such music users could take the view that it was too 
diff~cult, and ignore the provisions of the Copyright Act because of the complexity of 
compliance and the low risk of detection. The public benefit of the certainty created by 
the present system is a substantial factor to be considered. 

15.1 2.3 If non-exclusive licensing was mandatory and if APRA obtained non-exclusive 
licences to all its present repertoire, this may overcome some of the problems raised 
above. However, this would only be if there was no change in the way the market 
operated. To destroy the public benefits of APRA's present input arrangements in order 
to achieve no change in the way the market operates is pointless. This is especially so 
because it is unlikely that the problems listed above could be avoided in the long run. 

15.13 Avoidance of duplication of licences 

15.13.1 If non-exclusive licensing were to become the norm with the resultant loss of certainty 
that APRA and some other persons controlled effectively all the repertoire, the scope 
for unnecessary duplication of licenses is enormous. For example - one person has 
some non-exclusive rights, as does APRA and an independent publisher. Does the 
music user take and pay for a licence from all three, although she or he may only need 
a licence from one? Who could bring the enforcement proceedings if the music user 
took no licence at all? 

15.1 3.2 The practical difficulties become enormous. The likely consequence is either an 
unnecessary increase in costs or a degradation of the system of copyright protection in 
this area with a concomitant detrimental impact on Australian creativity, and on 
Australia's standing in the world trade in relation to the protection of intellectual 
property and composers. 

15.14 Countervailing power for composers 

Composers who are members of APRA appreciate being able to resist the bargaining 
pressure from producers and others who wish to acquire their rights directly for a lump 
sum, by knowing that the performing right is not theirs to assign. In this way they can 
ensure that they can participate in the success of their work, when otherwise they are 
likely to have received only a lump sum payment that is not calculated according to the 
value of the work in terms of public performance. Redressing this imbalance is a public 
benefit. 



15.15 The availability of the widest range of copyright musical works 

15.1 5.1 If non-exclusive licensing were to be imposed on APRA, it is likely that composers 
will be less likely to be able to resist assigning their performing right to major 
producers. Such assignees, unlike APRA, are not organised for the benefit of 
composers, and are likely to respond to their monopoly in that particular right by 
restricting supply and increasing prices wherever possible. The inevitable consequence 
is that where works would have been freely available at reasonable prices if APRA 
continued to take the present assignments from members, under the new system, works 
would be available on a more restricted and more expensive basis. Some works would 
be unavailable at all, or only at prohibitive rates. 

15.1 5.2 In addition, there is a substantial risk that if Australia cannot guarantee effective and 
cost efficient protection of copyright, and in particular performing rights, then those 
who control the rights to overseas music will not participate in the Australia market. If 
non-exclusive licensing leads to a degradation of the enforcement and protection 
system, such a result is likely to eventuate. The consequence would be that Australia 
would not have the widest range of musical works available. 

15.16 Efficiencies in the protection and enforcement of performing rights 

As has been discussed above, the costs of protecting and enforcing performing rights 
by bringing infringement proceedings are necessarily and substantially increased under 
a system of non-exclusive licensing. At the same time the effectiveness of such 
proceedings is substantially diminished by a non-exclusive regime. 

15.17 Ensuring that Australia receives export earnings which would otherwise be 
irrecoverable 

15.1 7.1 Under a non-exclusive regime, persons who take assignments of performing rights 
fiom an Australian composer and who do not wish to allow the composer to obtain at 
least 50% of the licence fees generated from the licensing of performing rights, will not 
be accepted as members of APRA or any other collecting society operating under the 
CISAC rules. As a result, unless that assignee can monitor performances, grant licences 
and recover licence fees, it is most unlikely that any performing right licence fees will 
be collected. In particular in relation to overseas performances, overseas societies will 
not accept that person's membership and as a result whatever earnings that may have 
been generated will not be returned to Australia. Such a result does not occur with the 
present system of members' assignments. 

15.1 7.2 In 1995 the Simpson Report (discussed above), among other things, addressed the issue 
of assignments, exclusive licences and non-exclusive licences: 

Some act as agent, others as licensees and one, as assignee. That said, the basis upon 
which a society acts, may v a v  not onlyfiom society to society but, within a society. 
fiom right to right. Sometimes the relationship is exclusive; others, non-exclusive. 

No one basis is inherently better than any other. It is sometimes said that demanding an 
assignment of rights rather then a mere licence, is an abuse ofpower. There is little 
substance in this argument. The important factor which must be considered is how easy 
it is for the owner of a relevant right, to recover ownership or control of the right. For 
example, it may be that a non-exclusive licence with an unduly long notice period is far 
less fair than an assignment with a short notice period requiring reassignment. 

Many of the societies have chosen to adopt non-exclusive relationships with their 
members. Given that the Societies are mindfil ofthe anti-monopoly provisions of the 



Trade Practices Act, the move towards non-exclusive licensing is an effort to appease 
the major monopolistic fears. It is however, not the best solution. The problem is one 
that needs to be dealt with in a more systematic way. 

1 5.1 7.3 Further, the Simpson Report concluded: 

The Inquiry found no evidence of societies acting so as to eliminate or damage a 
competitor. The only evidence of 'preventing entry of a competitor to any relevant 
market' was the use of exclusive licence arrangements rather than non-exclusive ones. 
As the exclusive/non-exclusive distinction is central to the commercialisation of any 
intellectual property, it is hardly surprising or indeedproblematic, that the owner of an 
exclusive right should exercise that right to permit another to administer the right on an 
exclusive basis. In other words, when a copyright owner exclusively licenses a society 
so as to allow administration on a collective basis, that transaction neither adds to nor 
detracts @om the essentially exclusive nature of the relevant right. In any event, as all 
of the societies permit a rights owner to withdrawji-om the scheme upon certain notice, 
there is nothing preventing a competitor being established andpersuading rights 
owners to serve the requisite notice and change societies. 

Accordingly, there is little Trade Practices significance in whether a licenceji-om an 
owner to a collecting society is exclusive or non-exclusive. 

Moreover, whether the licences are exclusive or non-exclusive, the important 
competition factor is whether or not the practice of the society intefleres with the ability 
of other companies to compete with the society by providing not the same services but 
services of the same type. It is illogical to suggest that there is a Trade Practices 
problem inherent in preventing one corporation accessing the same intellectual 
property as another, but it is completely appropriate to cry 'Trade Practices' ifthe 
activity of one corporation is designed toprevent othersji-om entering the samefield 
using intellectual property rights over which it has acquired control. 

and: 

In some instances, exclusivity is sought by a society so that it can be sure of getting a 
percentageji-om allpermissions granted in respect of a right, not just the non- 
profitable ones. For example, it is a severe impediment to thefirnctioning of AMCOS 
that thefifreen largest record companies account directly to the publishers for 
mechanical income rather than through the collecting society. This may be seen as a 
greatplus for those who argue for the ability of corporations to maximise their profits 
but it is clearly a practice that means that the overhead of running the collecting society 
must be borne by a diverse range of only peripheral licensing firnctions - ones that are 
notprofirable to handle in other than a collective manner. 

15.1 7.4 The principal reason that Copyright Agency Limited, by comparison, is able to operate 
without an exclusive licence is that on the output side there is a statutory licence which 
is enforceable (under the jurisdiction of the Copyright Tribunal) if the parties do not 
come to a voluntary arrangement. 

15.17.5 Provided there is no undue restriction on a member's ability to withdraw from APRA, 
there is no less competitively restrictive alternative than the assignment of member's 
rights to APRA which is practically available or which offers the benefits offered by 
APRA members' assignments. Even if non-exclusive licensing is thought to be a 
practical alternative and it is in form (if not in effect) competitively less restrictive than 
assignments or exclusive licences to APRA, a system of assignments is still preferable. 
It does not have the effect of lessening competition in the circumstances and, even if it 
did, this is more than outweighed by benefits flowing from the savings in costs and 
resources and the efficiencies inherent in the system of assignment of rights to APRA 
rather than non-exclusive licences. 



15.1 7.6 Even in the United States where non-exclusive licensing is mandatory in order to allow 
direct licensing by owners, the option of direct licensing has not generally been taken 
up. More than fifty years of experience in the United States does not support the theory 
that non-exclusive licensing promotes a more competitive system. 

15.1 7.7 Further, the members' assignments taken alone or with the other APRA arrangements 
do not put APRA in a position where its power can be used so as substantially to lessen 
competition. The requirements relating to licence schemes and the powers and 
functions of the Copyright Tribunal ensure that APRA cannot unreasonably refuse to 
deal with any music user and cannot charge licence fees that are not agreed between the 
parties or set by the Copyright Tribunal. Regulatory arrangements in force in relation to 
licensing prevent APRA from exercising market power either by restricting supply or 
by charging an excessive price for performing rights. The assignments cannot be used 
for an anti-competitive purpose or effect. 

15.17.8 It cannot be argued that the Copyright Tribunal does not give complete protection from 
abuse of market power. In conjunction with the expert determination facility, APRA's 
licensees and music users are able to have disputes determined easily and efficiently. 
The fact that only three disputes have been referred to expert determination indicates 
that users are generally satisfied with APRA's pricing. 

15.17.9 The Copyright Tribunal has demonstrated its ability to act fairly and expeditiously with 
parties appearing in person or unrepresented by lawyers, as is permitted under s.169 of 
the Copyright Act. Further, the powers of the Copyright Tribunal act as a powerful 
constraint in APRA's negotiations even if its jurisdiction is not formally invoked. 

15.17.10 Clause 2 of the members' assignments in so far as they relate to future compositions 
have the effect of ensuring that APRA obtains from members an assignment of all the 
future performing rights to which they become entitled. 

15.17.1 1 In assessing this aspect of APRA's operation, it is important to note that this 
assignment only last as long as the person remains a member of APRA. Accordingly, if 
an APRA member wishes to ensure that a work to be composed in the future will not 
be assigned automatically to APRA, the member can terminate the membership and 
then is free to enter into any arrangement for the licensing or assignment of that or any 
other of the member's works on such terms as that person sees fit. Members can also 
opt out or license back. 

15.1 7.12 If a non-member wishes to compose works for another person, that composer can reach 
whatever arrangement he or she wishes in relation to the performing rights for those 
works. 

15.1 7.13 In addition to regaining control of rights by termination of membership, APRA has the 
ability under article 20 to decline to exercise rights. 

15.1 7.14 The APRA Board has also not insisted on the notice periods in respect of opt out and 
licence back. At the time the procedures were implemented it was thought that they 
would have application in relation to broadcast, which has not been the case. The 
licences in question have all been in relation to a limited use by a single user of a 
limited number of works. 

15.1 7.15 It follows from all of the above considerations that the members' assignments are not 
unduly restrictive and will not have the effect of lessening competition, where 



competition is feasible. In addition, they confer the substantial public benefits referred 
to above. 

15.17.16 The arrangements with affiliated societies increase APRA's repertoire as required by 
users. This is a benefit for the listening and viewing public. There is at present no other 
society or body apart from APRA with the facility for monitoring the use of, and 
collecting and enforcing the rights in relation to, those works whose performing rights 
are controlled by the affiliated societies. Accordingly, the only result of striking down 
the arrangements between APRA and the affiliated societies would be either: 

(a) to require the establishment of another collecting society to license the 
performing rights in relation to overseas compositions on behalf of the 
aff~liated societies, which would involve a duplication of the costs and expenses 
already incurred by APRA and an increase in the costs of licensing compared to 
present costs. In addition, overseas experience, for example in Canada, does not 
suggest that competition is significantly enhanced by the presence of two 
collecting societies; or 

(b) if no separate society to license the performing rights of affiliated societies 
were established, the affiliated societies' repertoire would probably not be 
available in Australia for public performance. There would, as a result, be a 
very significant lessening of the legal access of the Australian public to foreign 
musical works and possible breaches by Australia of its international 
obligations under the Berne convention. 

15.1 7.1 7 In either case competition would not be increased and the public benefits offered by the 
present system would be significantly decreased. 

15.1 7.18 Apart from access to their repertoires, APRA also receives other benefits from being 
affiliated with overseas societies. These also constitute indirect benefits to the public. 

15.17.19 In summary, APRA's input arrangements deliver: 

(a) the ability to offer a series of comprehensive blanket licences (with all the 
benefits inherent in blanket licences and other licence schemes as the 
circumstances demand; 

(b) at a low cost (whether judged by international or local standards); 

(c) a reasonable return to composers; 

(d) the Australian listening public with access to the widest possible range of 
music; and 

(e) a system under which there is no scope for any of the participants in the market 
(whether composers, APRA or music users) to take advantage of any market 
power they might possess. 

15.1 7.20 No other system of input arrangements would be likely to generate such benefits with 
so little, if any, anti-competitive impact. 



Output arrangements 

Competitive impact and public benefits 

APRA's output arrangements are essentially the licences given by APRA to music 
users. All of APRA's various licence schemes have either been reached by agreement 
between the parties and their industry bodies or have been confirmed by the Copyright 
Tribunal. In addition, any person seeking a licence can approach the Copyright 
Tribunal if it believes the terms of any licence or licence scheme offered by APRA are 
unreasonable. 

Because of s. 1 54 to s. 159 of the Copyright Act, all disputes concerning APRA's output 
arrangements can be dealt with by the Copyright Tribunal. The purpose of those 
provisions is to ensure that APRA and similar collecting societies do not abuse their 
monopoly power by unreasonably raising prices for, or unreasonably restricting the 
availability of, the performing rights in relation to their repertoires. In this regard, the 
Commonwealth Parliament has decided that competition should not be the ultimate 
regulator of the appropriate fees and conditions for copyright licences. 

This conclusion as to the Parliamentary intention is confirmed by the terms of s. 5 l(3) 
of theact, which makes it clear that the Parliament intends terms and conditions of 
copyright licensing not to be regulated under the Act provided the terms and conditions 
relate to the works or works in which the copyright subsists. 

APRA's output arrangements do not require authorisation as there is no breach of any 
of the relevant provisions of Part IV of the Actprovided the licensing arrangements are 
limited to matters which relate to the works in which the copyright subsists. 
Nonetheless, for the reasons and on the basis set out in this application, APRA has 
continued to seek authorisation for those arrangements. 

As the terms of APRA's output arrangements are not strictly within the control of 
APRA and as any dissatisfied licensee may apply to the Copyright Tribunal for a 
determination of whether its proposed terms are reasonable or for a variation of an 
existing licence scheme - in effect the compulsory granting of a licence on terms 
determined by the Copyright Tribunal, APRA's output arrangements do not have the 
effect of lessening competition. Moreover, even if they did have this effect, the public 
benefits involved in the licences or licence schemes plainly outweigh any detriment. 

The Copyright Tribunal is available to vary any terms of a licence or licence scheme, 
including a term granting a blanket licence. 

Further matters 

APRA's output arrangements do not involve a likelihood of any significant lessening 
of competition or any significant lessening of competition not outweighed by attendant 
public benefits for the following reasons: 

(a) APRA's output arrangements provide guaranteed, easy, efficient and cost 
effective access by the music user to virtually all music publicly performed in 
Australia; 

(b) the supervision by the Copyright Tribunal and the distribution rules of APRA 
ensure reasonable and fair compensation to the composer and reasonable and 
fair charges to the music users; 



music is compensated on the basis of frequency of use and is paid for by the 
performer of the music (and in this sense the music user only pays for what is 
used); 

they eliminate significant burdens for the music user, the costs of various 
negotiations with individual music owners, the need to obtain new or different 
licences when the performance is varied from what was planned (being 
comprehensive the arrangements give great flexibility to the music user to 
change its performances), 

they eliminate the threat and likelihood of infringement actions against the 
music user; 

they provide protection from exploitation of music owners by major music 
users who, to a substantial degree, have monopoly power in the negotiation of 
licensing fees; 

by granting access to virtually all copyright works in the world and allowing a 
return on creativity based on type and amount of performance, they tend to 
increases program diversity and encourage the writing of new music; 

the arrangements should not be thought of as eliminating price competition 
between individual compositions because the blanket licence, which is an 
element of most of APRA's output arrangements, is a different product which 
is more than a right to individual compositions and because there is no 
substantial price competition in any event in that the choice of which musical 
works are used is usually not determined by price. As submitted above, there is 
significant non price competition; 

they lead to reduced transaction costs (including identification costs, 
information costs and transaction time costs) and reduced copyright 
enforcement costs; 

they produce a situation where the performing rights are actually valued on the 
basis of the benefits conferred in that as the licence fee paid by the user is 
measured by a percentage of gross revenue, it is based roughly on the size of 
the audience actually listening to or viewing the performance (because size of 
audience is the most important factor in determining gross revenue); 

APRA's output arrangements offer instant access to new and currently popular 
compositions in addition to all other compositions whether their performance 
was anticipated or not prior to the performance without any additional 
transaction or other costs and without any time lag - in summary it offers 
unplanned, rapid and indemnified access to a wide range of compositions; 

APRA's output arrangements allow copyright owners to take advantage of 
economies of scale in performing rights licensing and to spread identical 
transaction and enforcement costs over a large group for the mutual benefit of 
owners and users, under the supervision of the Copyright Tribunal; 

they provide to music owners the ability to protect and enforce their rights 
which might otherwise be difficult if not impossible for individuals; 

certain of APRA's output arrangements have been approved by the Copyright 
Tribunal. The output arrangements reflect the system which has arisen as the 



most usehl means of ensuring wide spread access to music at the same time as 
ensuring that copyright royalties are not avoided. If less than blanket licensing 
were to be allowed by the Copyright Tribunal in most cases (especially 
broadcasting) then there would be great scope and incentive for music users to 
cheat and to infringe copyright knowing that the likelihood of detection and 
infringement proceedings would be small. Nonetheless, if the Copyright 
Tribunal could be persuaded that alternatives to blanket licences were 
reasonable, APRA would be obliged to provide those other licences; and 

(0) the present form of APRA's output arrangements is consistent with Part IV of 
the TPA as a matter of economic principle, even if, as in APRA's case, there is 
no form of direct licensing available. 

17. Distribution Arrangements 

17.1 Competition and benefits 

17.1.1 From the point of view of competition and benefit, the following aspects of the 
distribution rules appear to be the more significant: 

(a) APRA deducts 1.5% (to be increased to 1.75% over the next 2 years) of the 
distributable revenue payable to members for the purposes of promoting the use 
and recognition of music written or controlled by the APRA's members - see 
article 95 (a) (ii) and the Distribution Rules. This is a substantial public benefit; 

(b) the entitlement to participate in a distribution in relation to a particular work is 
in accordance with the "shares" to which the member is entitled in respect of 
that work. Generally (subject to notification of specific contractual 
arrangements) shares in the musical works are allocated so that the publisher 
receives 50% and the composer and lyricist (and any other person involved in 
the process of creation for example an arranger of the music or a translator of 
the lyrics) share the other 50%. There is an overriding rule that, 
notwithstanding any contractual variation, the shares of the composer, lyricist 
etc cannot total less than 50% (that is, the publisher can never receive more 
than 50% of the distribution in relation to a work); and 

(c) the distributable revenue is divided into separate distribution pools depending 
on the source of the revenue, as set out in the distribution rules. 

17.1.2 Distributable revenue received in respect of public performances for which no program 
returns are available is apportioned to those pools that, in the views of the APRA Board 
most accurately reflect the music performed. Into this category might fall, for example, 
the revenue received for music played in shops and fitness centres, or for background 
music played in public service offices. 

17.1.3 Under the APRA distribution rules music performance is, in effect, compensated on the 
basis of frequency, type and length of use. The system of separate distribution pools 
has the effect that distributions from each pool can be attributed to the persons whose 
licence fees contributed to that pool. Thus the licence fee paid by the person who 
derives the benefit from being able to perform the music is distributed to APRA 
members according to the frequency, type and length of use made of the music. In this 
sense the music user pays for what is used. 



17.1.4 In addition, the system of distribution can be said, in effect, to value the performing 
rights on the basis of the benefits derived by the person performing the works which 
benefit is usually directly proportional to the number of persons viewing or listening to 
the works in the circumstances in question. This is because the licence fees are 
generally measured either directly by reference to the number of listeners or viewers 
(for example in the case of fitness centres or background music played in public service 
off~ces) or by reference to a factor directly related to audience size for example by 
reference to gross revenue (in the case of commercial television and radio broadcasters) 
and size of audience is the most important factor in determining gross revenue. 

17.2 Summary 

17.2.1 For these reasons, the distribution rules achieve the result that the distributions received 
by APRA members reflect substantially and in direct proportion the demand for each 
member's works by music users in relation to each distribution pool, which in turn 
reflects the popularity of, or demand for, the work among members of the listening and 
viewing public. 

17.2.2 This is a satisfactory result as it encourages all the benefits of a competitive 
environment without the disadvantages inherent in abolishing collective administration 
of performing rights which are manifest in this case. 

17.2.3 Accordingly, APRA's distribution arrangements do not have a negative impact on 
competition in the music performing right market. Further, their impact is beneficial as 
they reflect a competitive outcome as far as composers, songwriters and publishers are 
concerned. 

18. Public Benefits Flowing From APRA's Structure and Activities as a 
Collecting Society Generally 

18.1 Introduction 

APRA submits that the benefits which flow from its structure and operations as a 
collecting society, as reflected in APRA's arrangements, fall into the following 
categories: 

(a) efficiencies and benefits in the licensing of performing rights and monitoring of 
performances; 

(b) efficiencies in the enforcement of performing rights; 

(c) the establishment of a system which ensures adequate protection of performing 
rights and reasonable remuneration to music creators and owners; 

(d) enhanced availability of, and access to, copyright works for all Australians; 

(e) the encouragement of creative musical composition in Australia; 

( f )  the Australian music industry is able to make a significant contribution to 
export earnings and achieves a significant substitution of domestic music for 
imported music; 

(g) the encouragement of an environment where the laws of the Commonwealth 
Parliament, and in particular the Copyright Act, are respected and upheld; and 



(h) the benefits of competition are achieved in any event. 

Efficiencies and benefits from APRA's activities as a "clearing house" in the 
licensing of performing rights 

APRA can quantify its costs of 6umg ousiness if required, and can provide detailed 
breakdowns of expenses in the form that the Commission requests. 

If there were no collecting society to administer and license musical performing rights, 
there would of course be no transaction costs of any organisation acquiring the rights - 
a saving. Against this, the other costs, if they were to be incurred, would be multiplied 
enormously. In reality they are likely to be so great, that many individual composers 
and songwriters could not afford to incur them. 

If there were a number of societies all competing to administer and license the same 
musical performing rights, the costs identified above would all be substantially 
increased because each society would need to duplicate those costs at least to some 
extent. However, apart from the theoretical benefit of the presence of competitors there 
would be nothing that is not presently offered or capable of being offered by APRA or 
its members which would be made available as a result of all the additional expenditure 
by the other societies. Efficiency is unlikely to be enhanced. 

A multiplicity of societies would only be likely to lead to increased administrative 
costs, lesser returns to composers, songwriters and publishers and higher costs to music 
users. 

Notwithstanding that APRA is essentially in the position of a monopoly supplier as a 
result of the input arrangements for which authorisation is sought, these arrangements 
are not ones which exclude competitors from the market or limit competition. 

There is nothing to stop affiliated societies or major publishers withdrawing from 
APRA and setting up their own society or societies if they are unsatisfied with the 
returns offered by membership of APRA. The efficiencies of collective administration 
do not depend on excluding competition but flow from the fact that collective 
administration is, in this extraordinary case, economically efficient and socially 
beneficial. 

The benefits and efficiencies inherent in the APRA system depend on the peculiar 
nature of the product, performing rights, and are achieved because, under the APRA 
system: 

(a) music users only have to deal with one organisation; 

(b) music owners only have to deal with one organisation and not each music user 
or groups of music users; 

(c) the Copyright Tribunal only has to make one determination in relation to each 
type of proposed licence scheme (unless particular circumstances are relevant 
to an individual licensee); 

(d) there is one body establishing and recording entitlements, recording and 
verifying music usage, dealing with overseas collecting societies and music 
users, so that duplication of records and efforts are eliminated; 



(e) difficulties for music users in establishing who is entitled to the performing 
rights and the difficulties for music users in contacting, and obtaining a licence 
from, the relevant performing rights holders are all eliminated; and 

(f) the possibility of duplicate licences in respect of the same works being obtained 
by music users is eliminated. 

18.3 Efficiencies in the enforcement of performing rights 

18.3.1 As has been noted above, enforcement of performing rights by bringing infringement 
proceedings is the practical condition precedent to the ability to require music users to 
obtain licences as envisaged by the Copyright Act. Each person or body seeking to 
enforce performing rights must establish its determination to protect those rights which 
it controls or represents by infringement proceedings before it will be taken seriously 
by music users and thus be in a position to extract licences from those users. Thus, 
every person or body seeking to be a licensor of performing rights has to institute a 
substantial number of infringement proceedings to establish its credentials. 

18.3.2 As noted above, such proceedings are costly and time consuming. In addition, if they 
are to be used as a credible deterrent that creates an incentive for music users to 
become licensees, music users must have cause to be concerned that unauthorised 
performances have a reasonable probability of being detected and resulting in 
infiingement proceedings. 

18.3.3 This requires a substantial monitoring system for an enormous number of public 
performances, broadcasts and communications worldwide. It becomes financially 
viable to enforce performing rights rigorously only if the costs of monitoring and of 
bringing the proceedings can be spread over a large number of works in relation to 
which licences can be extracted. 

18.3.4 APRA's input arrangements involve substantial efficiencies and benefits in that: 

(a) only one body incurs the costs of the monitoring necessary for detecting 
infringements (and this also serves the purpose of monitoring the use of 
licensed works for the purpose of determining the various members' shares of 
distributions) and as a result these costs are not needlessly duplicated; 

(b) only one body incurs the costs of bringing the infringement proceedings and as 
a result a consistent approach to enforcement is adopted and the enforcement 
costs are not needlessly duplicated; 

(c) the costs can be spread over a very large number of works so that the maximum 
benefit of those infringement proceedings which are instituted can be extracted 
in the interests of all members of APRA; and 

(d) the costs of the enforcement proceedings are reduced because APRA, as the 
owner of the relevant rights, has title to sue and no other party needs to be 
joined. If a non-exclusive licence only were given by copyright owners to 
APRA, the costs of enforcement would be substantially increased. 

18.4 The establishment of a system which ensures adequate protection of performing 
rights and reasonable remuneration to music creators and owners 

18.4.1 The Report of the 1933 Royal Commission drew attention to the need for adequate 
protection and remuneration for composers and songwriters in the following terms: 



It must, however, be borne in mind that the term 'detriment to the public' i.v not 
confined to the consuming public or that the interest ofpersons engaged in production 
should be disregarded. It can never be in the interests of consumers that any article of 
consumption should cease to be produced and distributed, as it might well be unless 
those engaged in its production or distribution obtain fair remunerationfor the capital 
employed and the labour expended. 

18.4.2 In the terms in which the Commission spoke, nothing has changed in the intervening 
years. The individual composers and songwriters are essentially the consumers of the 
services in relation to APRA's input arrangements. Their position involves the same 
vulnerability that usually characterises the consumer especially if the composers and 
songwriters were forced to deal directly with the major publishers alone or with 
commercial television and radio stations, film and television producers and other 
corporations seeking to make profits from exploiting, among other things, writers' 
works. Although major publisher are also members of APRA, it must be borne in mind 
that under the APRA distribution rules (in conformity with the international rules 
established by CISAC) a publisher cannot receive more than 50% of the APRA 
distributions in relation to any particular work. 

18.4.3 Without a system of collective administration such as that which operates by virtue of 
APRA's input, output and distribution arrangements, composers and songwriters would 
be exposed to the most dramatic exploitation by the major publishers, commercial 
television and radio stations, film and television producers and other corporations 
seeking to maximise their profits fiom using writers' works. 

18.4.4 It is the input and output arrangements in their present form which allow APRA to give 
composers and songwriters the benefits of the distribution rules and so enable those 
composers and songwriters to receive an adequate reward for their creativity, effort and 
investment of both money and time. In addition, one of the factors which the Copyright 
Tribunal takes into account when deciding whether to confirm or vary a licensing 
scheme or when determining whether a licence has been offered on reasonable terms, is 
the fairness of the remuneration to the composers and songwriters. 

18.4.5 Further, if direct licensing were required as an alternative or if APRA's input and 
output arrangements were further proscribed, the likely consequence would be that 
those seeking to maximise profits fiom exploiting, among other things, writers' works 
(producers) would require writers to assign all of their performing rights to the 
producers in return for a flat fee. In this way while the producers take all the risk of the 
lack of popular success of the works they also take all the benefit in the form of 
performing rights if the works proves to be a hit. This may be acceptable if the writers 
had the practical option of retaining the performing rights, if the producers and the 
writers had a comparable degree of bargaining power and if they had a comparable 
degree of knowledge to be able to assess the likelihood of the popular success of the 
work. This is, however, unlikely ever to be the case. 

18.4.6 Article 17 and members' assignments of their existing and fbture performing rights to 
APRA protects members against being exploited and commercially forced to assign 
their rights to the producers because members have the ability to refbse to assign their 
performing rights to the producers by relying on the terms of their members' 
assignments and APRA's constitution. The distribution rules ensure that composers and 
songwriters are not deprived of the benefit of the success of their works by their 
contractual arrangements with their publishers because under the distribution rules the 
writers of each work must receive at least 50% of the distributions in relation to that 
work. Composers can exercise their right to opt out or license back, and some have 



done so. Thus, without any substantial negative competitive impact, the members' 
assignments and article 17 perform a most beneficial function. 

For all of these reasons, APRA's input and output and distribution arrangements 
provide proper protection and reasonable remuneration for musically creative persons 
in Australia and those who invest in the music industry, especially publishers. 

Enhanced availability of and access to copyright works for all Australias 

The other group who can be regarded as consumers and whose interests should be 
taken into account are the listening and viewing public which, given the spread to 
television, radio and the internet, can truly be described as all Australians. Australians 
are directly benefited by APRA's input and output arrangements in two ways. 

First, these arrangements ensure that the greatest possible number of copyright works is 
available to be communicated or publicly performed with no limitation on who can 
obtain a licence. This is achieved by APRA's output arrangements and in particular the 
blanket licences. There is little if any indication that music users or consumers do not 
want the immediate and unlimited access to the overwhelming majority of copyright 
works in the world 

In addition, all of APRA's output arrangements are subject to the control of the 
Copyright Tribunal. If APRA unreasonably refuses to grant any licence sought by a 
music user the Copyright Tribunal can impose a duty to deal on terms determined by 
the Tribunal. Fairness in pricing is usually achieved by having the price of the licence 
reflect the size of the audience listening or viewing. Nonetheless, the Copyright 
Tribunal maintains control over licence fees so that the price can never be 
unreasonable. 

Blanket licences also tend to broaden the scope of works offered for licence because 
substantially all copyright works are collected together and offered as a bundle. As a 
result the greatest possible range of works is made available for public performance. If 
there were various repertoire owners competing in the market, the less popular works 
would be avoided by those repertoire owners producing the result that only the more 
popular works would be readily available. It would be most unlikely that repertoire 
owners would go to the trouble of making available a complete range of works when 
by offering a more limited range they could maximise their returns. 

It is, of course, a misconception to regard a blanket licence as requiring a user to pay 
for works which she or he does not use. The price for APRA's licence reflects the fact 
that the "bundling" done by APRA gives the user the unplanned rapid and indemnified 
access referred to above but it is dependent on actual use - for example, as a percentage 
of box oflice or, where this is too expensive to calculate, a measure which reflects use, 
such as number of classes. 

Secondly, a system which encourages musical creativity in Australia by providing an 
environment which includes a reasonable return for creativity and effort and which 
protects performing rights, means that Australians are likely to have the benefit of new 
Australian works. Moreover, if overseas music creators and their publishers and 
recording companies know that in Australia their rights will be protected and 
remuneration will be reasonable, publishers and recording companies will be likely to 
be keen to have their work, especially any new compositions, performed broadcast and 
transmitted in Australia. This benefits the Australian viewing and listening public. 
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The encouragement of creative musical composition In Australia 

As has been noted above, the creation of an environment where musical creativity is 
recognised, protected (by monitoring and the bringing of infringement proceedings) 
and properly rewarded (by the collection of reasonable licence fees and their 
distribution to composers and songwriters), encourages musical creativity in Australian 
society. 

The social benefit of such activity does not need any independent support. 

The Australlan music industry Is able to make a significant contrlbutlon to 
export earnings and achieves a significant substitution of domestic music for 
imported music 

Creative musical composition in Australia contributes to Australian overseas earnings 
as a result of the licence fees collected by affiliated societies in respect of broadcasts, 
performances etc which take place overseas. The fees collected overseas are remitted to 
Australia by the affiliated societies and are distributed by APRA to the composers and 
songwriters in Australia. 

Details of the amounts paid to Australian composers in respect of the use of their works 
overseas can be provided. 

In the absence of an adequate system of protecting, licensing and rewarding performing 
rights, it is likely that composers and songwriters would be encouraged to leave 
Australia and operate fiom a country which has such a system. If there is no practical 
mechanism for collecting a vital part of their income, there is correspondingly less 
incentive to create works. This would be detrimental to Australia's cultural and 
financial balance of payments. 

APRA's input, output and distribution arrangements provide a system which protects 
performing rights, which ensures that composers and songwriters receive adequate 
returns on their creativity, efforts and investment and which is efficient compared to 
similar bodies overseas. It is unlikely that any alternative system would bring the same 
benefits. 

The laws of the Commonwealth Parliament and the Copyright Act 1968 are 
respected and upheld 

It appears not only fiom Australian experience from before 1926 but fiom the 
experience of other developed and developing countries that unless there is a system of 
collective administration which makes it financially and practically possible to bring 
infringement proceedings against persons who perform, broadcast and communicate 
copyright works, music users will break the law. Music users, unless forced to do so by 
litigation, will disregard the law and will perform, broadcast and otherwise exploit 
copyright music without a licence. 

It is not in the public interest that laws of the Commonwealth Parliament should be 
broken or disregarded. APRA's input arrangements, in particular, permit music creators 
and owners to protect their rights as the Parliament intended and also have the benefit 
of creating a system where music users observe the law. In addition, APRA's out put 
arrangements also serve this end. Because of the comprehensive coverage of APRA's 
blanket licences, there is little scope for infringing conduct by a licensee. 



18.9 The benefits of competition are achieved 

18.9.1 The benefits which normally flow fiom competition and especially price competition, 
such as encouragement of innovation, proper allocation of resources to meet demand 
and the encouragement of investment, also result from the operation of APRA's 
system. This comes about because the price and revenue rewards which usually flow in 
a competitive market from greater demand are reproduced under the APRA system 
where higher demand (that is a greater number of performances) results in directly 
proportionate higher distributions. 

18.9.2 In addition, because those who benefit directly if APRA's activities are efficiently and 
cost effectively run, namely the composers and publishers, also directly control the 
operations of APRA through the election of the board of directors, the efficiencies 
which usually result from competitive pressure are achieved in APRA's case. 

19. Conclusion 

19.1 Weighing detriment and benefit 

19.1 .1 To the extent that there is any lessening of competition as a result of APRA input, 
output and distribution arrangements, APRA submits that the benefit to the public 
flowing from APRA's structure and operation outweighs the detriment constituted by 
any lessening of competition. 

19.1.2 Further and in any event, the benefit to the public resulting from APRA's structure and 
activities is such that the contracts, arrangements, assignments etc which constitute that 
structure of APRA, and by means of which APRA operates, should be allowed to be 
made, or given effect to, as the case may be. 

19.1.3 APRA submits that the Commission should be satisfied that the contracts, 
arrangements, conduct and licences for which authorisation is sought would result or be 
likely to result in such benefits to the public that they outweigh the detriment to the 
public constituted by any resulting lessening of competition and that they would result 
or be likely to result in such benefits to the public that the conduct etc should be 
allowed to take place. 



APPENDICES 

APRA'S APPLICATION FOR REVOCATION AND SUBSTITUTION 

Appendix 1 

Copyright Tribunal 

Shortly after APRA and its overseas counterparts commenced operations, the potential 
for abuse of monopoly power was recognised. Nearly eighty years of legislative and 
other scrutiny has recognised that: 

(a) collecting societies are the only practical means of administering certain 
copyright rights. There has been, in particular, recognition that this is especially 
the case in the music industry because it involves a large numbers of works that 
are required by large numbers of users, the works are often incapable of being 
identified in advance and the users of the works are practically impossible to 
monitor by copyright owners; and 

(b) supervision of the terms of licences granted by collecting societies is 
appropriate (culminating in Australia in the establishment of the Copyright 
Tribunal under the 1968 Act). 

The definition of licence in section 136(1) of the Copyright Act includes licences to 
perform musical and literary works in public and to electronically transmit them for a 
fee. Accordingly, all of APRA's licences are subject to the jurisdiction of the Copyright 
Tribunal. 

The Copyright Tribunal is an effective mechanism that prevents APRA from imposing 
unreasonable terms (including price) under its licence schemes. 

The Copyright Tribunal was established under the Copyright Act following a 
recommendation of the Spicer Committee that a tribunal be established to deal with 
disputes between bodies authorised to grant licences for the public performance of 
works and persons desiring licences. A copy of the Spicer Report is available on 
request. 

The main function of the Copyright Tribunal was said, at the time of its establishment, 
to be to arbitrate in disputes between owners of copyright and persons who wished to 
perform in public or to broadcast copyright works. Presenting the bill to Parliament, the 
then Attorney General said: 

So that composers may collect royalties for the public performance or 
broadcasting of their works, it has long been the practice both in 
Australia and elsewhere to form collecting organisat ions having power to 
grant licences for the public peflormance or broadcasting of the music 
on behalfof the copyright owners and to collect royalties from those who 
use music for these purposes. It is, of course, obviously impossible for 
each composer to do this for himself: The collecting organization in 
Australia is the Australasian Performing Right Association Limited, 
commonly known as APRA ... in practice, it has a monopoly in this field. 

Part VI of the Copyright Act establishes the Copyright Tribunal. 

The current President of the Copyright Tribunal is the Honourable Justice Emmett of 
the Federal Court of Australia. The Copyright Tribunal also has two Deputy Presidents, 



the Honourable Justice Perram, also of the Federal Court, and Federal Magistrate 
Driver. The Tribunal's other members are Professor Dennis Pearce, Dr Rhonda Smith 
and Dr Hugh Sibly. 

8. Section 154 of the Copyright Act permits a licensor to refer a scheme to the Copyright 
Tribunal. 

9. Sections 155 and 156 of the Copyright Act permit licensors and licensees to refer 
disputes to the Copyright Tribunal. 

10. Section 157 of the Copyright Act permits a licensee or a person desiring a licence to 
apply to the Copyright Tribunal for a determination of reasonable terms on which a 
licence should be granted. 

11. Under sections 157A and 157B of the Copyright Act, in proceedings concerning 
voluntary licences and licence schemes, the Copyright Tribunal must, if requested by a 
party to the proceedings, consider relevant guidelines (if any) made by the 
Commission. The Tribunal may also make the Commission a party to the proceedings 
(if the Commission asks to be made a party and the Tribunal is satisfied that it would 
be appropriate to do so). 

12. Under section 159 of the Copyright Act, when the Copyright Tribunal has made an 
order in relation to a scheme, a person who complies with the terms is in effect deemed 
to have the necessary licence. Accordingly, APRA cannot unreasonably refuse a 
licence or unreasonably impose its terms. 

13. It is a fundamental basis of this application that the Copyright Tribunal is a practical 
and working alternative for licensees, for the following reasons: 

(a) there is no filing fee, which ensures relatively quick and easy access; 

(b) it is not necessary for parties to have legal representation, which again 
facilitates access for the public to the relevant regulator of the terms of APRA's 
licences (section 169 of the Copyright Act); 

(c) in practice, the Copyright Tribunal is prepared to hear evidence and 
submissions by telephone or video and to travel to take evidence and 
submissions in cities throughout Australia, which again shows that access is not 
constrained by physical or geographical impediments (sections 154(3), 157(4), 
157(5) and 164 of the Copyright Act); 

(d) the Copyright Tribunal is not bound by the rules of evidence and is directed 
under the Copyright Act to conduct proceedings with as little formality and with 
as much expedition as the requirements of the Copyright Act and a proper 
consideration of the matters before the Copyright Tribunal permit; and 

(e) although the Copyright Tribunal has the power to award costs, it does not in 
practice. 

14. In addition, APRA notes that a number of its licensees, indeed those whose licence 
schemes have most often been the subject of Copyright Tribunal proceedings, are 
sophisticated and well resources music users, who are more than capable of 
participating in large scale litigation of the kind that can occur in the Tribunal. 



15. In APRA's submission, the 2006 introduction of the Copyright Tribunal's alternative 
dispute resolution (ADR) processes has resulted in the Tribunal becoming an even more 
practical and working alternative for licensees.' ADR processes are defined by section 
1 O(1) of the Copyright Act to include conferencing, mediation, neutral evaluation, case 
appraisal and conciliation but exclude arbitration. The Copyright Tribunal's ADR 
processes are set out in sections 169A to 169G of the Copyright Act. APRA is very 
much in favour of the use of the Copyright Tribunal's ADR processes and is actively 
seeking to do so in its present reference to the Copyright Tribunal in relation to its 
licence scheme for Digital Music Services. 

16. The existence and jurisdiction of the Copyright Tribunal ensures that APRA will 
continue to conduct its operations in a reasonable manner. In addition, it is a powerful 
practical tool for licensees in their negotiations with APRA. 

17. Since 1968, APRA has been involved in 12 matters (not including relaed matters where 
more than one reference was made) before the Copyright Tribunal, each following 
years of negotiation. 

18. The references to the Copyright Tribunal in which APRA has participated include 
matters relating to licence schemes for the ABC, commercial television, commercial 
radio, fitness centres, background music in retail centres, discos, ringtones, and digital 
music services. A complete list of matters and copies of reported judgments are 
available on request. 

19. The Tribunal made determinations in relation to the 1985 ABC matter, discotheques, 
aerobics (twice) and commercial radio. The 1985 SBS proceedings and the 1992 ABC 
proceedings were settled by the parties by negotiation (the former on the basis of the 
1985 ABC proceedings and the latter in accordance with its principles). The 
commercial television proceedings were settled commercially between the parties 
following years of litigation. A licence scheme for music in cinemas was agreed after 
reference to the Tribunal. Background music schemes were settled immediately prior to 
hearings in relation to hospitality and, fitness centres, and a short hearing was held for 
retail and general background music. Joint licences offered by APRA and AMCOS for 
ringtone services were referred to the Tribunal in 2006, but the references were settled 
commercially. 

20. As at the date of this application, the only APRA licence scheme currently before the 
Copyright Tribunal is APRA's licence scheme for Digital Music Services, to which 
reference the Commission is a party. 

21. APRA is not obliged under the Copyright Act to refer its licence schemes to the 
Copyright Tribunal for approval. However, it is APRA's policy and practice to make 
references to the Tribunal when industry agreement cannot be reached regarding the 
appropriate licence terms or level of fees after extensive negotiations and/or alternative 
dispute resolution. 

22. The Copyright Tribunal is, in effect, a specialist regulatory body for copyright and 
collecting societies in Australia. Apart from specialist knowledge, the Tribunal offers 
procedural and substantive access to the public. In addition, it has broad ranging 
powers that enable it to modify and amend licence schemes as it sees fit to ensure that 
the central principles of copyright are upheld. 

' Provision for the use by the Copyright Tribunal o f  ADR was recommended by both the Ergas Report and the 
CLRC report on the Jurisdiction and Procedures of the Copyright Tribunal (December 2000) and was inserted in 
the Copyright Act by the Copyright Amendment Act 2006. 



23. The Copyright Tribunal was established to prevent APRA from abusing its monopoly 
position, and effectively does so. In requesting authorisation, APRA acknowledges that 
the jurisdiction of the Copyright Tribunal over its licensing schemes is comprehensive, 
and extends to the terms and amounts of its licences. 



Appendix 2 

History of Regulation 

1. In 1932 the Parliament of the Commonwealth of Australia held a Royal Commission 
on Performing Rights (Owen Royal Commission). The Commission examined the 
operations of APRA, and made certain recommendations regarding amendments to the 
Copyright Act 1912. 

As a result of the recommendations of the Owen Royal Commission, section 13A was 
inserted into the Copyright Act 1912, providing for voluntary arbitration in disputes 
between copyright owners and music users. 

The Commission found that: 

On the whole [APRA] carries on its business on sound lines, is managed by 
capable and reasonable men, protects to the best of its ability the interests of 
the copyright owners it represents, accounts, as best it can, to those whose 
money it collects, and attempts to afford information to those who use or 
seek to use the music it claims to control. 

In 1943, the Standing Committee on Broadcasting conducted an examination of 
APRA's conduct. The Committee agreed with the conclusions of the Owen Royal 
Commission and recommended that the Copyright Act 1912 be amended to include 
provisions for compulsory arbitration. 

Since the 1950s, the Commonwealth legislature has appointed various expert groups to 
advise on the review of copyright laws, partly to ensure their compliance with the 
Berne Convention. 

The Copyright Act was introduced following the 1959 recommendations of the 
Committee Appointed by the Attorney General of the Commonwealth to Consider 
What Alterations are Desirable in the Copyright Law of the Commonwealth (Spicer 
Committee). A copy of the Spicer Report is available on request. 

In 1983 the Commonwealth Government established a Copyright Law Review 
Committee (CLRC). The "digital agenda" amendments to the Copyright Act arose out 
of a report of the CLRC. (The CLRC no longer operates.) 

Australian copyright law reflects Australia's obligations under the Berne Convention 
(that is, the various Acts of the Berne Convention for the Protection of Literary and 
Artistic Works). The protection of the public performance and communication of 
copyright works is a requirement of the Brussels Act 1948. 

At the time the Brussels Act 1948 was enacted, Australia made the reservation that the 
new provisions were accepted on the basis that the Australian government remained 
free to enact such legislation as it might consider necessary in the public interest to 
prevent or deal with any abuse of the rights conferred upon owners of copyright. 

10. It was pursuant to this reservation that the Spicer Committee recommended the 
establishment of the Copyright Tribunal. 



11. The Spicer Committee recommendations were designed to prevent an abuse of 
monopolistic power by collecting societies. The Committee described APRA as "useful 
both from the point of view of the copyright owners and the music users". 

12. Similar developments occurred in other territories and performing right tribunals or 
"rate courts" have since played a significant role in the regulation of collecting 
societies in all developed countries. 

13. In 1995, Mr Shane Simpson presented the results of a review of the activities of 
Australian's collecting societies, commissioned by The Australian government. 

14. The report provides an informative, though now seriously dated, overview of the 
societies that operate in Australia. A copy of the report is available on request. 

15. In June 1998 the House of Representatives Standing Committee on legal and 
Constitutional Affairs tabled its report of the inquiry into copyright, music and small 
business. As a result of that inquiry, APRA now offers complimentary licences to 
business that perform music in public by means of radio or television, for the benefit 
only of their staff, provided that the business has fewer than 20 staff members. Details 
of the scheme are available on request. 

16. The arrangements for which APRA seeks authorisation have been in place for 
approximately 78 years. The mechanisms that safeguard the public interest inherent in 
copyright and the operation of centralised collecting bodies such as APRA have 
evolved over nearly 100 years to their current form. 

17. Such arrangements and mechanisms represent decades of consideration of copyright 
and collecting societies. APRA submits that the result of this scrutiny is an efficient 
system of copyright administration that has provided the Australian public with 
significant benefits and, if the requested authorisations are granted, will continue to 
provide the public with the benefits. 



Appendix 3 

1. The following table sets out the effect of the new opt out categories 

Application of amendments to Article 17 

2. The changes that were approved by the members are set out below: 

If a member choses to "Opt out" and have APRA 
assign back to him one or more of the following 
categories of the Performing Right in all of his 
works 

Right to perform in public 

Right to communicate to the public by means of 
broadcast 

Right to communicate to the public other than by 
means of broadcasting 

Right to perform in public by live means 

Right to perform in public by the exhibition of 
cinematograph films 

Right to perform in public by means other than live 
performance and exhibition of cinematograph films 

Right to communicate to the public by radio 
broadcast 

Right to communicate to the public by free to air 
television broadcast 

Right to communicate to the public by subscription 
television broadcast 

Article 3 

APRA will control 

Broadcasts and communications of his works 

Public performances and internet and music on hold 
communications of his works 

Public performances and all broadcasts of his works 
(but not internet or music on hold) 

Public performances of his works except live music, 
and all communications of his works including 
broadcasts, internet and music on hold 

Public performances of his works except at cinemas, 
and all communications including broadcasts, 
internet and music on hold 

Public performances of his works by live music and 
films, and all communications including broadcasts, 
internet and music on hold (but not background 
music, karaoke, fitness centres, featured recorded 
music) 

Public performances and communications of his 
works except radio 

Public performances and communications of his 
works except on free to air television 

Public performances and communications of his 
works except on pay television 

In the definition of "Interested Persons", delete the references '(h)"and '(h)(ii)" after the words "Article 17". 

Article 17(b) 

Delete the article and relace with the following: 

' ( b )  Every member may at  any time after admission by the giving of not less than 3 months' notice 
in writing to the Association expiring on either a 30 June or 31 December require the Association to 
assign to him, or may on admission reserve to himself ("Opt Out") one or more of the following 
categories of the Performing Right in all of his works: 

(0 the right to perform in public; 



(ii) the right to communicate to the public by means of broadcast; 

(iii) the right to communicate to the public other than by means of broadcasting; 

(iv) the right to perform in public by live means; 

(v) the right to perform in public by the exhibition of cinematograph films; 

(vi) the right to perform in public by means other than live performance and the exhibition of 
cinema tograph films; 

(vii) the right to communicate to the public by radio broadcast; 

(viii) the right to communicate to the public by free to air television broadcast; and/or 

( )  the right to communicate to the public by subscription television broadcast. 

Article 17(c) 

Delete the article and renumber subsequent sub-articles accordingly. 

(New) Article 17(c) 

Replace the words "requiring the Association to assign to him one or more of the categories of the Performing 
Right listed in Article 17(b)" with the words "Opting Out". 

(New) Article 17(c)(i) 

Replace the word "assignment" with the words "Opt Out". 

(New) Article 17(c)(ii) 

Replace the words 'persons interested in the works in the relevant categories of the Performing Right" with the 
words "Interested Persons". 

Replace the words "assignment to the member of the categories of the Performing Right" in the second line with 
the words "Opt Out". 

Replace the words "assignment to the member of the categories of the Performing Right assigned to him in 
accordance with this Article 17" with the words 'Opt Out". 

(New) Article 17(d) 

Replace the words 'exercises his rights under Article 17(b)" with the words "Opts Out" and replace the words 
"that reservation by, or assignment to, that member" by the words "the Opt Out". 

(New) Article 17(e)(ii) 

Insert the words "in respect of all or any such works" after the words "of such rights" 

(New) Article 17(f) 

Replace the reference to '17(h)" with '17(g)" and replace the reference to  '17(f)" with "17(e)". 

Insert the words "("Licence Back")" after the words "proprietor of itf< 

(New) Article 17(g) 

Delete the (old) article 17(h) and replace with the following: 

"(g) It is a pre-condition of the grant of a Licence Back that: 

(i) the purpose of the licence is to enable the member to grant a sub-licence of the 
Performing Right: 

(ii) the member provides the Association with not less than 1 month's notice (in a 
form reasonably determined by the Board from time to time). The notice must 
specify: 

1. the title/s of the relevant work or works; 



2. such details as are reasonably necessary to identify whether a particular 
person has been granted a sub-licence; 

3. such details regarding the date or dates of the performance as are 
reasonably necessary to identify the performances to which the sub- 
licence relates; 

4. such details regarding the geographic location and venue of the 
performance as are reasonably necessary to identify whether the sub- 
licence extends to a particular area and venue; 

5. where applicable, the broadcasting or on-line service and the program or 
content segment in respect of which the proposed sub-licence will be 
granted; and must contain: 

6. a signed consent to the proposed sub-licence and release and indemnity 
in a form reasonably required by the Board from time to time from all 
Interested Persons; and must be accompanied by: 

(a) an undertaking to pay reasonable costs to the Association, in 
accordance with the Board's published schedule of costs (if any), 
prior to the date of the first performance or the date on which the 
proposed sub-licence is to take effect; and 

(b) an undertaking to pay to the Association such further reasonable 
costs which may be incurred by the Association in connection with 
and/or arising out of the granting of the licence back to the 
member; 

(iii) the sub-licence must be in writing and if practical, signed by all parties." 

(New) Article 17(h) 

Insert the following as a new article 17(h): 

"(h) Subject to Articles 17(j) and (k) any member may require the Association to grant to the 
member a non-exclusive licence to permit the member to license worldwide for Non- 
commercial Purposes the right to communicate to the public online in respect of any 
particular work or works where the Performing Right has been assigned to the 
Association, or where an authority has been granted pending assignment under Article 
17(e), by the member as the composer, author, publisher or proprietor of it ("Non- 
commercial Licence Back")." 

(New) Article 17(i) 

Insert the following as a new article 17(i): 

"(i) I n  this Article, "Non-Commercial Purposes" means: 

(1) that there is no consideration or financial incentive whether directly or indirectly 
received by any party for the communication or any subsequent use of the work 
under any sub- licence; and 

(ii) any sub-licensee is a not for profit entity whose activities are not directed towards 
commercial advantage and that does not receive public or institutional funding. " 

(New) Article 17(j) 

Insert the following as a new article 17(j): 

"(j) It is a pre-condition of the grant of a Non-Commercial Licence Back that: 

0 )  the purpose of the Non-Commercial Licence Back is to enable the member to 
grant a sub-licence of the right to communicate the work to the public online for 
Non Commercial Purposes; and 

(ii) the member provides the Association with not less than one week's notice (in a 
form reasonably determined by the Board from time to time), specifying: 

1. the title/s of the relevant work or works; 



2. a signed consent to the proposed sub-licence and release and indemnity in 
a form reasonably required by the Board from time to time from all 
Interested Persons; and is accompanied by 

(a) an undertaking to pay reasonable costs to the Association, in 
accordance with the Board's published schedule of costs (if any), 
prior to the date of the first communication or the date on which the 
proposed sub-licence is to take effect; and 

(b) an undertaking to pay to the Association such further reasonable 
costs which may be incurred by the Association in connection with 
and/or arising out of the granting of the Non-Commercial Licence 
Back to the member. " 

Thus, a member has increased flexibility to remove his or her entire catalogue of works 
from the repertoire for a category of use - the opt out categories reflect actual use of 
musical works, for example, a member could remove all of his or her works for use on 
the internet and music on hold, leaving APRA to administer broadcasting and public 
performances of the same works. 

A member can licence back any work or works, for any purpose, provided APRA can 
identify the works and purpose. Thus, a member could licence back five works for the 
purpose of performing them live on a particular occasion, or for the purposes of live 
performance by that member (or another person) throughout Australia. 

A member wishing to sublicense works online for non commercial purposes, can use 
the non commercial licence back, which grants the member the right to grant licences 
to communicate the works worldwide for non commercial purposes. 

A member wishing to communicate his or her own works from his or her own website, 
can obtain a licence from APRA to do so, with no administrative burden or cost other 
than notice to APRA. 

APRA has also attempted to reduce the administrative burden on members when 
utilising APRA's opt out and licence back arrangements by introducing a new set of 
online application forms through which members can apply. 



Appendix 4 

Europe 

1. There have been a number of recent developments regarding collecting societies in 
Europe arrangements which may be of interest to the Commission. The key 
developments are: 

(a) European Commission Internal Market Directorate issued a Recommendation 
on collective cross-border management of copyright and related rights for 
legitimate online music services (1 8 May 2005). The Recommendation called 
for the implementation of multi territory licensing and to establish competition 
between EEA collecting societies to attract members; 

(b) European Commission Competition Directorate issued a Statement of 
Objections to CISAC and the EEA CISAC members requiring competition 
between EEA societies for users (3 1 January 2006). The Statement of 
Objections focussed on: (i) the "territorial restriction" or "exclusivity" clause in 
the EEA collecting societies' reciprocal agreements in relation to satellite, cable 
and internet use which preclude societies from offering a licence outside of 
their territories; and (ii) the "membership restriction" clause in the EEA 
societies' agreements with members that prevent an author from choosing or 
moving to another society. APRA notes in this respect that the "membership 
restriction clauses" were actually removed from EEA society member 
agreements in 2004; and 

(c) European Commission final decision relating to Article 81 of the EC Treaty and 
Article 53 of the EEA Agreement (16 July 2008). The decision required the 24 
EEA collecting societies to no longer apply: (i) the "membership restriction" 
clause discussed above; (ii) the "territorial restriction" clause discussed above; 
and (iii) any form of concerted practice among all collecting societies resulting 
in a strict segmentation of the European market on a national basis. 

A copy of each of the above European Commission documents are included as 
Attachment 13. 

APRA notes the following in respect of the European situation: 

(a) the European Commission final decision of 16 July 2008 is presently the 
subject of various appeals which may take a number of years to be decided; 

(b) the European market is presently in a state of flux with various pan-European 
licensing initiatives by the major publishers creating uncertainty amongst 
licensees; and 

(c) there are specific policy drivers behind the European Commission's 
intervention, namely the creation of a single internal European market and 
ensuring cultural diversity within the internal market. For that reason many of 
the rationales supporting the European Commission's intervention in the 
European market are not applicable to APRA's operations in the Australasian 
market. 



Appendix 5 
Proposed amendments to ADR at APRA 

ALTERNATIVE DISPUTE RESOLUTION AT APRA 

From time to time, disputes arise between APRA and its licensees, or potential licensees. 
The dispute might relate to the terms of the licence, whether a licence is required at all, or how 
much music is being played at the licensee's premises. 

These disputes can nearly always be referred to the Copyright Tribunal or to the Federal Court to 
be resolved. APRA realises that the Copyright Tribunal and the Federal Court can be expensive 
and time consuming dispute resolution forums. 

APRA has established a procedure to attempt to resolve disputes with licensees or potential 
licensees, which is intended to be cheaper and quicker than the Copyright Tribunal and the 
Federal Court. The process is called Expert Determination. 

If you have a dispute with APRA regarding a licence or a proposed licence, and the estimated 
annual licence fee under the licence that APRA says you should have is under $50,000, you can 
refer the dispute to the Expert Determination procedure. The dispute will be determined quickly. 
If an APRA representative suggests that a dispute be referred to Expert Determination, you should 
seriously consider agreeing to the suggestion. 

One of the issues which may be determined by the expert is the date from which any APRA 
licence may apply. The process is not intended to delay any obligation to obtain a licence. 
If several licensees have similar substantive issues with APRA, APRA may suggest that the 
disputes be determined together. If the expert has previously determined a substantive issue and a 
similar issue arises at a later date, APRA may argue that the dispute resolution process should not 
apply. 

The procedure for Expert Determination is as follows: 

1. If during your negotiations with APRA a dispute arises, either you or APRA may 
suggest that the dispute be referred to Expert Determination. This should only occur if 
it seems unlikely that the dispute can be resolved by negotiation. If you are not already 
a licensee of APRA and you ask to have the dispute determined by an expert, APRA 
must agree. If you already have an APRA licence, you may be required to have the 
dispute referred to Expert Determination, under the terms of your licence. 

Once you have agreed that the dispute should be referred to Expert Determination, 
APRA will refer the matter to APRA's ADR liaison officer. The liaison officer will 
take a detailed note of the matters in dispute, and will contact you to make 
arrangements for the Expert Determination. 

Disputes will be determined by an independent expert. All members of the panel 
expertise in copyright and have been trained in various methods of alternative dispute 
resolution. 

A date which is convenient to you, APRA and the independent expert will be 
appointed. The dispute will be dealt with at a venue which is as close to your place of 
business as possible (usually, the capital city in your state). 



Before the date which has been set down for dealing with the dispute, you and APRA 
may submit any written statements or other documents which support your arguments 
relating to the dispute. These should be forwarded to the ADR liaison officer. 

At the Expert Determination, you will be given an opportunity to present your 
arguments to the independent expert. APRA will also be given an opportunity to 
present its arguments. If both parties wish, they may have their solicitors present to 
assist them. If you agree to have a representative body appear on your behalf, you may. 

The expert will then make a determination of the dispute. If either you or APRA is 
dissatisfied with the determination, the dispute may be referred to the Copyright 
Tribunal or the Federal Court (whichever is the appropriate body). 

APRA will pay for the costs of the independent expert, including professional fees and 
travel expenses. The cost of the venue for the Expert Determination must be shared 
equally between the parties. You must pay your own costs associated with the 
determination. 

Nothing in this procedure prevents you from negotiating with APRA a different method of dispute 
resolution. such as mediation, however APRA is not bound to pay the costs of sany such 
procedure. 

If you have a dispute with APRA regarding a licence or a proposed licence, and the estimated 
annual licence fee under the licence that APRA says you should have is more than $50,000, you 
can refer the dispute to the Expert Determination procedure, but you and APRA must share the 
costs of the independent expert equally or as the expert directs. 




