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Executive summarv 

1. Australasian Performing Right Association Ltd (APRA) has applied for revocation and 

substitution of its existing authorisations. A number of parties likely to be interested 

have been notified of APRA's application, and the Commission has received eight 

responses. 

2. None of the eight parties who have made submissions opposes the grant of substitute 

authorisations to APRA. Five have submitted that any authorisation should be for a 

period less than the six years proposed by APRA. 

3. APRA responds in detail to each of the submissions below. However in response to the 

submissions regarding a shorter period of authorisation, APRA notes: 

its costs (both in management time and financial outlays) of applying for 

revocation and substitution are significant. APRA has demonstrated its 

willingness and ability to operate within the terms of its authorisations since 

2000, and submits that it should be permitted a longer period of time for those 

authorisations to remain in place so as to enable a continued efficient operation of 

APRA's core business; 

the Commission has the power to consider revoking authorisations under 

s91 C(3) if there has been a material change of circumstances since the 

authorisation was granted. APRA submits that this power protects against any 

adverse consequence that a longer period of authorisation might otherwise cause. 

4. APRA makes the following detailed comments on submissions of interested parties, 

following the order in which they were received from the Commission. 



Australian Copvrinht Council 

5. APRA notes that the Copyright Council speaks of the experience of persons using 

music in public performance or for broadcast and comments that in its experience an 

APRA licence can be obtained with relative ease and that this encourages authorised 

used of music, which is to the benefit of copyrighted owners. 

6 .  The Copyright Council also quotes the 2008 Report of the Code Reviewer who stated 

that the relatively small number of complaints about APRA were dealt with 

appropriately. 

7. The Copyright Council concludes that any lessening of competition will be 

'SigniJicantly outweighed" by the benefits to copyright owners from APR4's services. 

Australian Digital Alliance and Australian Libraries Copyright Committee joint 

submission ("Submission") 

8. Many of the comments made, and indeed the premises which appear to underline this 

Submission, seem to be directed at broader issues of law reform and to reflect the 

aspirations of ADAIALCC in this regard. Many of the Submission's comments rely 

on unsubstantiated comments of third parties ("feedback"), some referring to 

experience in dealing with collecting societies other than APRA. It would appear that 

the Submission is a vehicle for ADAIALCC's promotion of "balanced copyright law" 

and "copyright reform "I. As such the Submission misunderstands the purpose and 

function of the authorisation process. The Commission must take the Copyright Act as 

it finds it. It hardly needs to be stated that it would be entirely inappropriate for the 

Commission to seek to achieve some alteration in the balance between competing 

interests as presently mandated by the Copyright Act and s.5 l(3) of the Trade 

Practices Act through the mechanism of Part V11 of the latter Act. 

9. There are many statements in the Submission which are open to challenge because 

they appear to be based on a misunderstanding as to the role of APRA. APRA is not a 

1 Covering letter to ADAIALCC Submission. 



representative body whose role is to accommodate the interests of all "stakeholders" 

in the music industry. It is a body representing the interests of copyright owners and, 

as such, is entitled, like any other market participant, to bargain for the optimal 

outcome for its members. It is not APRA's role to moderate those interests against the 

interests of users and the public interest and come up with some compromise which 

will satisfy everyone to varying degrees. To the extent that that role exists, it is 

conferred on the Commission by the authorisation/notification process, and on the 

Copyright Tribunal. 

10. Because of these and other fundamental misconceptions in the Submission, APRA has 

not attempted to identify and respond to every observation with which it disagrees, but 

it invites the Commission to have regard, both to the erroneous starting point and the 

unsubstantiated nature of many of the statements contained in the Submission. 

1 1. The Submission seeks the imposition of various conditions which it states "will reduce 

the potential risk to government of damaging feedback generated by the substantial 

negative community achievement towards collecting societies "2. This statement is an 

example of the misconceptions with which this Submission is replete. Briefly stated: 

it is not the role of the ACCC to reduce damaging feedback to the 

government; 

the alleged substantial negative community sentiment to collecting societies is 

not documented. If it exists it has evidently escaped the attention of the 

Copyright Council; 

the present authorisation process is concerned with APRA, and not the 

conduct of any other collecting society. 

These comments deal below with the proposed conditions, some of which appear to 

disclose a misunderstanding of the proper role of company directors under the 

Corporations Act, as well as other basic facts. 

Submission, para.4. 



12. The statement3 "collecting societies arose from the need for an organisation to carry 

out the activity of licensing materials for owners and users in a co-operative and 

mutually beneficial manner" is fundamentally false and betrays the authors' apparent 

misunderstanding of the role of collecting societies as well as how markets work. 

Indeed the Submission goes on to complain that their members' relationship with 

collecting societies is "driven by commercial considerations ". Perhaps they consider 

that copyright owners should make their works available to all for no consideration 

whatsoever. 

13. ~ ~ a i n ~ ,  while accepting the "vital role " of collecting societies, the Submission 

contends that they should act 'tfor thepublic beneJit ". To the extent that APRA is 

required to act in the public benefit, APRA notes that this includes encouraging 

compliance with the copyright laws of the Commonwealth, and enabling copyright 

owners to receive at least adequate compensation for the use of their works. 

14. The submission5 draws on history (the Royal Commission of 1933) and dealings with 

another collecting society, PPCA, to set the scene for its submissions concerning 

APRA7s activities in 2009. There follows a sweeping call6 for reform of the law. The 

Copyright Tribunal is described as being "ill equipped" to deal with collecting 

societies, in part because it entertains evidence from expert economist witnesses7. It 

causes delays and is costly - this by reference to a 1998 report on the conduct of 

PPCA. The Commission apparently has done a good job by comparison, but not 

enough8. This is because the Trade Practices Act is in need of reform - see paragraph 

35 of the Submission. 

15. The Submission then launches into an extraordinary attack on the Code of Conduct and 

the Code Reviewer. The Code ~ev i ewer~ :  

Submission, para. 14. 
Submission, para. 15. 
Submission, paras. 16- 18. 
Submission, paras. 19 and following. 

7 Submission, para.2 1. 
Submission, paras.24-25. 

9 Submission, paras.28-32 



is said to have failed to engage in a systematic analysis of the governance and 

accountability of collecting societies' operations; 

is said to have given only passing consideration to serious issues raised in 

complaints; 

is said to be unlikely to make negative reports. 

These amount to allegations of incompetence and partiality. So far as APRA is aware 

the allegations have not been made directly to the Code Reviewer. However ADA and 

ALCC did make a submission in February 2008 to the Code Reviewer in relation to the 

operation of the Code, which submission raised issues of transparency and the 

independence of the Code Reviewer in the context of suggested amendments. This 

submission was considered and dealt with in detail by the Code Reviewer in his Report 

upon a Review of the operation of the Code issued in April 2008 (a copy is included in 

Annexure 1). To state as the Submission does1' that "the concerns were simply 

discussed and not properly addressed" is a gross misstatement and mischaracterisation 

of the Code Reviewer's Report. Again, it is a matter of serious concern that the bodies 

making this Submission, espousing as they do the public interest, should engage in 

such blatant misrepresentations in a submission addressed to the Commission. The 

Commission should be entitled to assume that statements of fact made in submissions 

to it are fundamentally accurate, and should only have to deal with the arguments 

advanced on that basis. When interested parties misrepresent facts the task of the 

Commission in evaluating the arguments is made very difficult, as it becomes 

necessary for the Commission to verify for itself the factual basis asserted. APRA 

does not wish to add to the Commission's task, but finds it necessary to do so in order 

to address matters put forward in this Submission. It provides the following references 

to ADA/ALCC9s submission", the Code Reviewer's April 2008 Report upon a review 

of the Code itself which addressed each of the matters raised, as well as the most 

recent Report of the Code ~eviewer '~ .  A copy of his 2005 Report upon a review of the 

lo Submission, para.34. 
11 http://www.digitaI.org.au/submission/documenls/0208~Co11Soc~Code.pdf 
12 http://www.apra-amcos.com.au/downloads/file/About%2OAPRA/Code-Of-Conduct-Report-2009.pdf 



operation of the Code, which addressed the issue of transparency and negotiating 

positions generally, is attached as part of Annexure 1 to these submissions. 

16. Despite earlier statements to which these comments have already drawn attention the 

Submission in Section D appears to acknowledge that, without copyright law, there 

would be market failure and that a balance must be struck between competing interests 

of owners and users. Presumably there is a recognition that owners are entitled to 

some reward, if only as an incentive to go on creating worksf3. This again leads to a 

submission about the allegedly unsatisfactory state of the lawf4 "and an attack on 

collective administration of rights generally "15. It appears that the authors of the 

Submission are contending for a world in which copyright owners would be precluded 

from any collective activity, and would be reduced to negotiating alone. The 

remainder of this section (paragraphs 45-55) contains a number of apparently 

conflicting contentions whose inconsistency appears to remain unresolved. APRA has 

had considerable difficulty in understanding what is being advocated and what 

relevance, if any, it may have to the authorisation process. For example, the 

Submission states that: 

there are no real constraints on APRA's market power'6; 

s.5 l(3) of the Trade Practices Act provides significant commercial benefits"; 

exploitation of copyright should only be prohibited when it has an anti- 

competitive effectf8; 

there should be increased supervision of collecting societies by the 

Commission under the authorisation processfg; 

l3 Submission, para.40. 
l4 Submission, para.42. 
j5 Submission, para.44. 
l6 Submission, para.45. 
l7 Submission, para.52. 
18 Submission, para.53. 
19 Submission, para.50. 



there is no sound reason for exempting APRA from the competition laws2'; 

authorisation of collecting societies should be necessary2'. 

17. Section E of the Submission contains a number of recommendations for conditions to 

be attached to the authorisation of APRA's conduct. The first relates to 

"transparency ". The Submission recommends that APRA be required to make usage 

data available generally, apparently to facilitate the substitution of copyright works 

under APRA's control with those which may be directly licensed by the owner or 

those in the public domain. This is said to encourage creators of musical works to 

".s@cientIy direct [theirljiature efforts towards creations with high dernandfln. It is 

unclear how this would work. The Submission would appear to advocate publication 

of usage data by APRA to inform users that works in the public domain will cost less 

to use than those which are subject to copyright. It would be difficult, if not 

impossible, for APRA to provide accurate information about works that were in its 

repertoire, when its raison d'8tre is to maintain information about and license the 

works that it does control. The imposition of such a condition would appear to be 

unique, as producers in other industries are not subject to any similar requirements, and 

would override third party confidentiality. 

18. The next issue of concern to the authors of the Submission appears to be APRA's 

distribution of royalties23. APRA's distribution rules and procedures are well 

publicised and understood, rather than being "shrouded in secrecy". Copies of 

APRA's distribution rules and procedures are both publicly available from APRA's 

website and the rules were included as Attachment 7 to APRA's submission to the 

Commission. Details of individual distributions are matters between APRA and its 

members and not properly the subject of publication. 

ppp-ppp--- ~-~~ ~- 

20 Submission, para.54. 
21 Submission, para.55. 

Submission, para.59. 
23 Submission, para.62. It is unclear what the reference in footnote 34 is intended to add. 



19. APRA's expenditure on administration is one of the lowest in the APRA 

publishes an annual report that complies with the Corporations Act and is audited. It 

also publishes an annual Year in Review document which is available from the APRA 

website. A copy of APRA's Year in Review document for the year ended 30 June 

2009 is located at: http:!:'\nvw.apra- 

atncos.cotn.auldownloads!t'jlc/ABOUT/Aps;1A1~~cos-I R2009FA.pdf. 

There has been no serious allegation that APRA does not account properly to its 

members. Again, the amounts involved in distributions to individual members are not 

matters for public disclosure. In its most recent distribution in November 2009, APRA 

made distributions to approximately 27, 103 Australian and New Zealand writer 

members and 409 Australian and New Zealand publisher members, as well as to more 

than 187,000 foreign writers and publishers via its affiliated overseas societies. Those 

few complaints that are received regarding distributions are disclosed to the Code 

Reviewer and accordingly the fact they have been made is made public. 

In its comments on the dispute resolution process the Submission appears to be 

unaware of the current position. It relies in part on a report from 1998~'. The 

Submission notes three possible reasons for the limited use of the process, dismisses 

those which do not suit its argument and concludes unashamedly that the reason must 

be that which suits its attack on APRA2=. APRA notes that since that the date of its 

submission to the Commission, another licensee availed itself APRA's dispute 

resolution procedures (at APRA's expense), which has resulted in the resolution of a 

dispute regarding the amount of licence fees. Further confidential information 

regarding this matter can be provided upon request by the Commission. 

22. The Submission contends that APRA's dispute resolution process should comply with 

the relevant Australian Standard. In fact, APRA'sdispute resolution process was a 

direct response to, and undertaken in compliance with, the Competition Tribunal's 

24 APRA Submission, para.15.4.3. 
25 Submission, para.66. 
26 Submission, para.66. 



decision in 1999: Re Australasian Perjorming Right Association (1 999) 159 FLR 1 at 

77 [3 161-[33 11. 

23. In its comments on APRA's suggested revision of the dispute resolution process to 

limit its availability free of cost to smaller disputes, the Submission appears to 

misunderstand the point. It is not proposed that the process be unavailable for disputes 

involving less than $50,000 but rather that this be the cut-off point for APRA bearing 

the whole cost of the process. In relation to mediation, that alternative is available but 

has not so far been chosen to be used by any licensee, despite APRA's offer to refer 

disputes to mediation on multiple occasions. 

24. APRA notes the Submission comments about the duration of the authorisation and the 

speed of technological advancement. APRA is not aware of any issue raised by the 

Submission in expressing its dissatisfaction with APRA's arrangements which arises 

out of technological developments. Rather, as noted earlier, ADNALCC's concerns 

appear to be more fundamental and policy-driven. A requirement that APRA seek 

authorisation every 2 years would be simply unworkable, and would add costs to its 

operations which would have to be borne by its members. 

25. The Submission refers to the "continuing level of complaints ". It appears to be 

unaware that the number of complaints as recorded by the Code Reviewer has 

continued to reduce significantly year by year. This is borne out by the latest Report 

published recently. Again, the Submission cites a 1998 report as its source. In doing 

so it ignores the information concerning APRA's educational initiatives contained in 

APRA's submission to the commission2'. 

26. In relation to Membership ~ ~ r e e m e n t s * ~ ,  APRA comments specifically below in 

relation to issues concerning Creative Commons, with which it is currently working on 

definitional issues concerning "non-commercial" uses. 

27 APRA Submission, paras.4.2.4,4.2.7,4.3.2 ,4.3.3,4.3.7 and, 5.4.2 - 5.4.4. APRA also refers the ACCC 
to the examples educational materials provided to APRA licensees that were included in Attachment 8 to 
the APRA Submission. 

Submission, paras.84-90. 



27. The Submission's comments and recommendations concerning APRA's board stem 

from fundamental misconceptions as to APRA's role and constitution. APRA's board 

consists of rights holders because APRA is a body of rights holders. It is not an 

industry body representing all players. Its role is to represent owners of copyright (be 

they composers or publishers) in their commercial dealings with users. Its present 

board is broadly representative of its membership interests, and comprises 6 publishers 

and 6 writers - currently 2 film and television writers, 1 classical music composer, and 

3 singerlsongwriters. 

The suggestion that the Board should include persons whose role would be to "help 

constrain the potential for APRA to engage in monopoly conduct"29 suggests that the 

Board requires the presence of a non-member in order to exercise its duties in a proper 

manner. It would be like saying that BHP-Billiton's board should include 

representatives of its Chinese steel mill customers in order to keep down the price of 

steel. The composition of CAL's board is peculiar to its special history, and to 

APRA's knowledge the only bodies "represented" on that Board are the Australian 

Society of Authors and the Australian Publishers' Association. 

29. One of APRA's directors is the composer Nigel Westlake. It is presumably not 

suggested by the authors of the Submission that he lacks "a background in the cultural 

sector "30. 

30. In paragraph 97 of its Submission ADNALCC gives as an example of "the 

perception " that fees for community use of music are set by APRA with little regard 

for non-commercial considerations, the case of the National Library of Australia 

(NLA). The facts are that NLA operates a website for which it negotiated a licence3'. 

The licence is in respect of streamed 30 second samples of music archived by the 

NLA. APRA negotiated a quarterly blanket licence fee which was at a discount to 

normal commercial rates. Until recently, the 30 second sound samples were linked to 

full sound recordings available for purchase as digital downloads by consumers. In late 

29 Submission, para.93. 
30 Submission, para.94. 
31 See www.musicaustralia.org 



2008, NLA decided to discontinue linking to digital downloads available for purchase. 

NLA wrotc to APRA on 25 September 2009 stating that it wished to surrender the 

licence from 1 January 2010. A confidential copy of that correspondence is attached to 

these submissions as Confidential Annexure 2. APRA is presently in discussions with 

NLA with a view to exploring an alternative licensing arrangement. 

3 1 .  The Submission's reference to the ABC's opera broadcast is not a relevant matter. 

This involves "grand rights" which are not the subject of APRA's repertoire3*. It is 

completely misleading for ADNALCC to use an example such as this as the basis of a 

submission that "the cost of broadcasting music can be prohibitive ". Rather than an 

example of an APRA licence fee, this is an example of a directly negotiated licence. 

This sweeping statement, based on one incorrect example, is then broadened in the 

next paragraph into the completely unsubstantiated claim that "APRA refises to 

charge reasonable fees ". APRA should not have to respond to such unprofessional 

and unsubstantiated accusations. 

32. Again at paragraph 102 the Submission appears to disregard APRA's policy since 

1998 of granting a complimentary licence to small businesses to perform music by the 

use of a radio or television set where the music is not intended to be heard by the 

customers of the business or by the general public. A copy of this licence was included 

as part of Attachment 9 to APRA's submission to the Commission. 

33. The Submission's discussion33 of Occasional Use of Music is again misplaced and 

ignores the operation of s. 183 of the Copyright Act. It is unclear why ADAIALCC 

chooses to espouse the interests of the Attorney-General's Department. The matters 

raised are said to be based on 'yeedback", the details of which are not provided. 

Unfortunately this is characteristic of much of the Submission. ADNALCC 

"consider[s] that small Australian Government departments and agencies are 

required to pay substantial amounts of money for what are essential minimal uses of 

copyright material" in order to mitigate risk. Under s. 183 there is no risk to 

government departments since they cannot infringe copyright if the relevant use is for 

32 APRA Submission 4.1.6 
33 Submission, paras. 103- 107 



the services of the Commonwealth or State. However, the Copyright Act does require 

them to notify the copyright owner of the use (s183(4)) and to agree terms for the use 

(failing agreement, terms may be fixed by the Copyright Tribunal- s 183(5)). The 

Attorney-General's Department wanted to have a simple agreement as to terms and 

this is what APRA provided. APRA has no reason to believe the Department is 

unhappy with the licence. 

34. So far as the fee is concerned, there is no impediment from APRA's point of view to a 

licence for occasional use of music based on actual use34 provided the licensee is 

prepared to adhere to the condition that requires APRA to be informed of actual usage. 

The preference appears to have been for a licence based on fill-time use and on 

number of employees at a relatively nominal cost, which requires less reporting. 

Australian Hotels Association (AHA1 

35. APRA notes that the AHA appears to have no issues to raise and refers specifically to 

the opt-out process as being of significance. 

Australian Interactive Media lndustrv Association (AIMIA) 

36. AIMIA is also supportive of the replacement authorisation, while seeking further 

engagement with APRA in emerging areas. AIMIA specifically comments on the 

efficiency afforded by dealing with a single licensor under blanket licences. AIMIA's 

only criticism appears to be that the Copyright Tribunal process is expensive and time 

consuming, especially for a nascent industry. 

37. APRA considers it has demonstrated a willingness to engage with the digital media 

sector and that licences negotiated with online services such as MySpace and You 

Tube are testament to that. However, the initiative does have to come from the user 

side of the industry since they are most keenly aware of their needs and of emerging 

uses and applications. 

34 Submission, para. 107 



38. While APRA does offer a number of published licence schemes for the communication 

of music online,35 APRA's experience in this segment of the market confirms 

AIMIA's own view36 that each case tends to be different and that most users prefer to 

negotiate individual terms. However, APRA is willing to entertain any constructive 

suggestions AIMlA or its members might wish to make. 

Cinema O~erators 

39. The Cinema Operators maintain the position they have on previous occasions that they 

are disadvantaged by APRA's collective licensing arrangements, and state that they are 

unable to obtain rights at source because of APRA's blanket licence. They also 

complain that the upfront and licence back arrangements are " i l l - ~ d a ~ t e d ' ~ ~  for the 

"eSJicientW granting of performance rights for musical works. It is revealing that their 

complaint here seems to be that members of APRA will only be likely to utilise these 

arrangements if they have the incentive to gain a better outcome in direct negotiations 

with the cinema operator. This suggests that the Cinema Operators' real complaint is 

that they are unable, through direct licensing, to utilise their market power to secure a 

more favourable outcome from their perspective. 

40. The Cinema Operators repeat here the arguments advanced in 2004 their submission to 

the Commission in relation to APRA's application for revocation and re-authorisation. 

Their argument in essence is that a blanket licence is an inappropriate vehicle for use 

in relation to musical works embedded in a film, and that a specific licence should be 

negotiated between composer and producer at the time the film is made, as occurs in 

the United States. This is referred to as a "through to viewer" licence. It is said that a 

blanket licence is unnecessary because the cinema exhibitor knows in advance what 

music is contained in the screening and that APRA is forcing on the cinema operator a 

licence of its entire repertoire in order to justify a licence fee based on box ofice 

receipts which they say gives APRA a windfall based on the operators' efforts to 

stimulate demand, and the benefit of a free-rider effect. Further, the Cinema Operators 

35 APRA Submission para. 5.3.29 and Attachment 10 
36 AlMlA Submission, para. 10 
37 Cinema Operator's Submission, para. I I 



have argued that APRA's enforcement activities do not support the need for a blanket 

licence. They appear to set at naught the jurisdiction of the Copyright Tribunal to 

determine what are reasonable charges and  condition^.^^ 

41. These arguments were considered and dealt with in the Commission's 2006 

Determination [6.104]-[6.115], where the outcome of previous discounted blanket 

licence negotiations is recorded. The Cinema Operators negotiated with APRA 

following the 2006 determination, and, represented by competent counsel, reached 

agreement on a blanket licence scheme that the parties agreed would not be reviewed 

until 30 June 2016. A copy of that licence scheme was included in Attachment 9 to 

APRA's Submission. During those negotiations, all licensing options were canvassed 

fully by the parties, and if the Cinema Operators wish to waive the privilege in those 

negotiations APRA is happy to provide full details on a confidential basis. 

42. It appears to APRA that the real complaint of the Cinema Operators is that they are 

unable to negotiate licences with film distributors that pass through the performing 

rights to the territory of Australia. This is beyond APRA's knowledge or control. 

43. The Cinema Owners are critical of the opt-out and licence back arrangements which 

they say are ill-adopted to direct through to viewer licensing. APRA understands that 

the vast majority of contracts for film production are negotiated and entered into in 

territories outside Australia, including for the majority of films screened in Australia. 

The majority of music performed by the screening of films in Australia is also not of 

Australian origin, and therefore it may be the case that APRA's arrangements with its 

members can have little effect on the Cinema Operator's contractual arrangements 

with distributors. 

44. However the principal objection the Cinema Operators appear to have is with reporting 

- see paragraph 26. They claim this is because the blanket licence gives them no 

incentive to put proper recording and reporting procedures in place39, but this has not 

been put to the test, and past history gives APRA no confidence such steps would be 

38 See, for example, s 157, subss (6B) and (6C). 
39 Submission, para.37 



taken in an effective and accountable manner. In any event, APRA does not require 

Cinema Operators to report the music screened in films, only to report the films that 

have been screened. APRA acquires and maintains comprehensive information 

regarding the use of music in film. 

45. The Cinema Operators appear to misunderstand APRA's proposed changes to the 

dispute resolution It is not proposed that the right to refer a dispute to 

expert determination be removed. That was required by the Competition Tribunal and 

has been offered by APRA ever since. 

Creative Commons 

46. APRA appreciates Creative Commons' acknowledgment that it has demonstrated a 

willingness to explore mechanisms to enable the latter's members to more actively 

manage their copyright material. Creative Commons has recently conducted a major 

international survey into what is to be regarded as "non-commercial" use, and APRA 

understands that Creative Commons is considering changes to the definition of "non- 

commerciar' in its licences as a result of this research. APRA remains willing to co- 

operate with Creative Commons on this issue. As APRA noted in its submission to the 

Commission, it has recently implemented a number of amendments to its opt out and 

licence back regime, but APRA remains of the view that it cannot tailor a licence to 

accommodate all of Creative Commons' requirements. Work-by-work opt-out 

remains unfeasible, as was recognised by the Competition Tribunal, but subject to that 

there is room for further co-operation and development. 

47. Fairfax submits that there are "significant shortcomings" in APRA's current pricing 

and administration processes and does so on the basis of two specific experiences. The 

first relates to Fairfax's licence negotiations for its website. APRA has reviewed the 

correspondence with Fairfax and disputes the latter's interpretation of the negotiations. 

APRA provides the following confidential summary of the negotiations. Relevant 

" Submission, para57 



confidential correspondence is also attached to these submissions as Confidential 

Annexure 3. 
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56. The second concern Fairfax identifies in its submission is that it has "no reason to 

believe that the revenue collected fmm online music users like Fairjii is accurately 

accounted for in t e r n  of disbursement to rightsholdem." Fairfix raises this concern 

in the context of a composer of a piece of music commissioned by Fairfax for use in 

one of its video programs allegedly being unable to obtain proper information about 

the calculation of royalties due to him, "in spite of the fact that Faiflaprovided all 

necessary music use details to APRA." 

57. APRA has reviewed its records in relation to thismatter and disputes Fairfax's 

interpretation of the events. APRA provides the following confidential summary of 

the matter. Relevant confidential correspondence is also attached to these submissions 

as Confidential Annexure 4. 

SO. 

EXCLUDED FROM 
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Special Broadcastina Service (SBS1 

64. APRA notes that SBS in general supports authorisation of the collective licensing 

arrangements, and supports AIMIA's submission, which has been commented on 

earlier. 



65. SBS has suggested that APRA be required to refrain from opting out of the exceptions 

to the Copyright Act in its output licences. This is a matter that has been considered by 

the Copyright Law Review Committee in its Copyright and Contracts review. In any 

event, APRA does not in fact attempt to contract out of exceptions, such as the fair 

dealing exception. Indeed there is real doubt whether an attempt to do so would be 

effective. 

66. On the subject of reporting, APRA notes that SBS is not subject to any reporting 

requirement that is out of the ordinary. SBS suggests that these be 'Prther 

rationalised" but offers nothing specific. APRA seeks nothing more than the 

information necessary to enable it to account with accuracy to its members; there 

would be no point in its doing otherwise. 



Report of the Code Reviewer 

(the Hon J. C. S. Burchett, QC, formerly a Justice of the 

Federal Court of Australia) upon a review of the operation of 

the Code of Conduct of the Copyright Collecting Societies of 

Australia 

Issued April 2005. 

"0, it is excellent 

To have a giant's strength, but it is tyrannous 

To use it like a giant." - 
Measure for Measure, Act 2, Sc.2, 1. 109 

From the beginning of Copyright Collecting Societies, there were those who 

feared the strength they might achieve. Historically, this was a factor in the 

creation of a Copyright Tribunal, both here and in the United Kingdom, 

although countries like France have preferred to rely on their general laws 

regulating competition and monopoly powers. A recent approach to the 

problem in Australia, which has attracted some attention overseas, is the 

voluntary adoption by the eight Collecting Societies, the names of which are 

noted in the Appendix, of a Code of Conduct designed to set a benchmark for 

their own performance, and at the same time, to assure the community, their 

members and those with whom they deal that, in Shakespeare's words 

reproduced above, they will not use their strength "like a giant", but will 

observe a high and clearly stated standard of conduct. 

In order to ensure that the Code of Conduct should not become a form of 

words changing nothing, but should find expression in the daily actions of the 

societies and grow with their growth and development, provision was made 

for annual reviews of their observance of it and for triennial reviews of the 

Code itself and its operation. This is the first such triennial review carried out 

independently by the Code Reviewer, as required by the Code. 
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It should be recorded, at the outset, that the review was publicised widely 

(details will be found in the Appendix), submissions being invited from 

interested persons and bodies, and a public meeting, advertised well in 

advance, being held and chaired by the Code Reviewer on 7 February 2005. 

The responses received did not suggest that the Code has failed of its 

purpose, or is not being observed, or requires significant amendment at the 

present time. On the contrary, it appears to be achieving the results that 

were hoped for from it. 

This review of the Code itself was deliberately delayed until after the 

completion of the second annual review of the societies' observance of the 

Code. An amendment of a time provision was required so that the 

experience of those two years might be taken into account. In each of them, 

the review showed there had been a high level of "compliance generally by 

Collecting Societies with [the] Code", to use the words of CI 5.2(c). 

Although, in almost all instances, these reviews showed that the responses 

of the Societies to complaints had been reasonable and appropriate, analysis 

of the nature of some complaints did, perhaps, reveal where the saddle might 

rub for some people. It is not possible, or at any rate wise, to rest content 

with the past level of success. In my first report, I drew attention to the 

admonition provided by the Australian Standard for Complaints Handling 

(AS4269-1995 at para 3.1 2) that a complaint may be an opportunity to gain 

insight into a problem and to improve a service. I believe this is the spirit in 

which the Societies have generally approached compliance with the Code. 

I turn to the question whether there is any reason to recommend any 

amendment of the Code. A few issues have been raised in that regard, to 

which I shall refer in numbered sections, as follows: 



(1 Two questions relate to cl 2.3, headed "Licensees", which provides: 

2.3 Licensees 

(a) Each Collecting Society will treat Licensees fairly, honestly, impartially, 
courteously, and in accordance with its Constitution and any licence 
agreement. 

(b) Each Collecting Society will ensure that its dealings with Licensees are 
transparent. 

(c) Each Collecting Society will: 

(i) make available to Licensees and potential Licensees information 
about the licences or licence schemes offered by the Collecting 
Society, including the terms and conditions applying to them, and 
about the manner in which the Collecting Society collects 
remuneration and/or licence fees for the use of copyright material; 

(ii) take reasonable steps to ensure that all licences offered by the 
Collecting Society are drafted in plain English and are readily 
understandable by Licensees; and 

(iii) consult with relevant trade associations in relation to the terms and 
conditions applying to licences or licence schemes offered by the 
Collecting Society. 

(d) Licence fees for the use of copyright material will be fair and reasonable. In 
setting or negotiating such licence fees, a Collecting Society may have regard 
to the following matters: 

(i) the value of the copyright material; 
(ii) the purpose for which, and the context in which, the copyright 

material is used; 
(iii) the manner or kind of use of the Copyright Material; 
(iv) any relevant decisions of the Copyright Tribunal; and 
(v) any other relevant matters. 

The first question is whether the clause should generally, not merely 

in subclause (c)(i), embrace "potential Licensees" as well as actual 

"Licensees". The suggestion that it should raises a conflict that is at 

the heart of the competition policy enforced by the Trade Practices 

Act 1974. Corporations are required to compete with real vigour, and 

some arrangements often made in the past to lessen that vigour have 

become illegal, but at the same time competition must be kept within 

rules such as those dealing with misleading conduct. Should the 

secretiveness and bluff inseparable from hard bargaining be seen as 

misleading? The drawing of an appropriate line was attempted by the 

Full Court of the Federal Court of Australia in Poseidon Limited v. 

Adelaide Petroleum NL (1991) 105 ALR 25, and the Full Court's 

approach on that issue was not challenged when the matter went on 

further appeal to the High Court of Australia. 
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But once it is recognised that bargaining parties are entitled to 

approach their object obliquely, keeping their full intentions hidden, it 

becomes apparent there would be a difficulty in expanding the 

obligation of transparency accepted by CI 2.3(b) to embrace potential 

Licensees with whom a Society may be negotiating. At the same 

time, CI I . I  (b)(iii) commits the Society to an aspiration to "ensure 

transparency ... in the conduct of its operations", and CI 2.3(d) does 

not allow it to attempt to secure fees beyond what is objectively "fair 

and reasonable", even by a successful exercise in hard bargaining. 

These provisions already go some way towards putting a restraint on 

any too enthusiastic pursuit of some possible techniques of 

negotiation. Also, although definitions and interpretation provisions in 

any instrument must always be applied subject to context, it is 

noteworthy that CI 6.1 of the Code defines "Licensee" so as to 

include "a person who requires a licence from a Collecting Society to 

use copyright material". 

On the whole, I think the proper conclusion is that the protection 

offered in this respect by the Code, in its present form, is appropriate 

and sufficient. If the reality of the striking of licence arrangements in 

the future were to reveal a problem, further consideration could be 

given to a solution at the next triennial review. 

The second question raised by CI 2.3 is to be found in subclause 

(c)(ii), which requires the taking of "reasonable steps to ensure 

that all licences offered by the Collecting Society are drafted in 

plain English and are readily understandable by Licensees". If this 

had been an aspiration expressed in CI I . I  (b), there could have 

been no problem. But it seems to me the Code, where it lays 

down a firm rule, should be taken, and is meant to be taken, as 

expressing what the Societies will do. They do aspire to achieve 

the matters set out in CI I . I  (b), but they also actually undertake to 

act in accordance with CI 2.3(c)(ii), which is qualified only by the 

words "take reasonable steps to ensure". But licences operate 

under very complex laws deriving in significant part from 



international treaties and foreign legal systems fundamentally 

differing from our own. They are not like mortgages, leases and 

insurance policies controlled wholly by our legal system; yet few 

would claim the language of these documents is "plain" to 

ordinary people and "readily understandable" by them. The 

nature of the legal requirements is such as to preclude this. What 

can and should be done is to eliminate unnecessary obscurities 

and to provide practical explanations. Therefore, I suggest CI 

2.3(c)(ii) be amended to read as follows: 

"Each Collecting Society will: 
. . . 

(ii) to the extent it reasonably can, having regard to the complexity of the 
questions of fact and law necessarily involved, take steps to ensure 
that all licences offered by the Collecting Society are drafted so as to 
be plainly understandable to Licensees, and are accompanied by 
practical and suitable explanatory material; and" 

3. A question has been raised whether the Code should be amended 

so as to inhibit expressly the making by a Society of a small and 

dubious claim which, if it were made, might put unfair pressure on 

a recipient who genuinely considered the claim unjustified but 

could only resist it at disproportionate expense. A real difficulty 

about making a provision with regard to this problem is that what 

is dubious in the eyes of one person may be straightforward in the 

eyes of another. A further difficulty is that Collecting Societies, of 

their nature, are likely to have numbers of small claims which are 

important to them in the aggregate, and often must be insisted 

upon. Nevertheless, some circumstances will occur in which 

insistence on a small claim would be unfair or unreasonable, or 

even, in Shakespeare's term, "tyrannous". My experience of the 

two annual reviews that have already been held under the Code is 

that the societies are generally alive to this possibility and exercise 

appropriate discretion when it appears to be called for. The Code 

does provide : (a) an aspiration (in CI 1 . I  (b)(ii)) to "be responsive 

to the needs of Members and Licensees"; (b) a duty (in CI 2.3(a)) 

to "treat Licensees fairly" and (in CI 2.3(d)) that the fees "will be 

fair and reasonable" having regard to the "context" of the use 

involved and "other relevant matters"; and (c) a duty (by CI 3) to 

provide appropriate means for the resolution of disputes. Finally, 
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the provision (by CI 5) for monitoring, review and reporting is a 

practical check on the overuse of procedures that might be seen 

as heavy-handed. In practice, there have been a few complaints 

of this kind, but justified complaints have been rare and usually 

picked up and remedied by the Societies' own internal 

procedures. I do not recommend any change to the Code in this 

respect, but shall continue to regard appropriate flexibility in 

administration as a key indication of compliance with the 

objectives and spirit of the Code. 

In concluding this report, I consider that the performance of the societies in 

carrying out the obligations they have assumed under the Code entitles them 

to have me say that they have set and achieved a high standard. However, 

the price of maintaining that high standard will be regular review, both 

internally and externally. 

Dated this 26th day of April 2005 

", b~*--.: 
-- -"- 

The Hon J C s ~ E ~ T ,  QC 

Code Reviewer 



Appendix to the Report of the Code Reviewer 

1. 

The societies to which this report relates are: Australasian Performing Right 

Association Limited ("APRA"), Australasian Mechanical Copyright Owners 

Society Limited ("AMCOS"), Phonographic Performance Company of 

Australia Limited ("PPCA"), Copyright Agency Limited ("CAL"), Audio-Visual 

Copyright Society Limited ("Screenrights"), Viscopy Limited ("Viscopy"), 

Australian Writers' Guild Authorship Collecting Society Limited ("AWGACS") 

and Australian Screen Directors Authorship Collecting Society Limited 

("ASDACS"). 

Details of the advertisement of this review are: 

(a) The Australian newspaper - Saturday 20 November 2004, as follows: 
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(b) Posting on individual societies' websites 
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Report of the Code Reviewer 

(the Hon J. C. S. Burchett, QC, formerly a Justice of the 

Federal Court of Australia) upon a review of the operation of 

the Code of Conduct of the Copyright Collecting Societies of 

Australia 

Issued April 2008 

In addition to annual reviews of the conduct of the eight Copyright Collecting 

Societies listed in the appendix as evaluated by reference to their Code of 

Conduct, the Code Reviewer is required to examine triennially the operation 

of the Code itself and consider the question whether any amendment should 

be recommended. This is the second report upon a triennial review, and it 

should be read with the first such report, issued April 2005. If it is necessary 

to refer to an individual society, it will be identified by its abbreviated title; 

APRA, AMCOS, PPCA, CAL, Screenrights, Viscopy, AWGACS or ASDACS. 

Publicity, as required by the Code, was given to the review (details of which 

are contained in the appendix), so that persons and organisations concerned 

in the operations of the Collecting Societies would have the opportunity to 

make submissions, either in writing or orally at a public meeting which was 

held on 4 February 2008, chaired by the Code Reviewer. Two formal written 

submissions from representative bodies were received commenting upon the 

Code, and a representative of the Attorney-General's Department was 

present at the meeting. 

When the Code was adopted by the Societies from 1 July 2002, it was 

envisaged that the Code Reviewer, in reviewing its operation, should draw 

upon his experience gained in the annual reviews made of the conduct of the 

Societies in implementing it. So that he might do so in respect of the year 

1 July 2003 to 30 June 2004, in the review issued April 2005, the societies 



agreed upon a minor amendment to the timing provision in CI 5.3(a)(i) of the 

Code, giving it the effect of requiring the review to take place, not "within 

two years of the Code coming into effect", as originally provided, but 

"following the expiry of two years from the Code coming into effect". In 

making the present review, the Code Reviewer is able to engage in a longer 

survey, taking account of the state of affairs revealed by each of the five 

annual reviews he has now completed of the conduct of the societies in 

relation to their Code. A perusal of the five annual reports provides many 

illustrations of the beneficial impact of the Code in a wide range of particular 

instances. More importantly, it shows that the Code has become embedded 

in the policies and day-to-day procedures of the societies. Where failures 

occur, as they will in any large organisation, they are dealt with in accordance 

with the Code, which both tends to ameliorate the harmful effect of a 

particular inappropriate action and tends also to lessen the prospect of any 

repetition. In the annual report for the year ended 30 June 2005, it was 

pointed out that the number of general licensing complaints against APRA 

had dropped over the period since the adoption of the Code "to exactly one 

third of the number of general licensing complaints recorded for the initial 

year". Subsequent annual reports have demonstrated that this great 

improvement was no mere statistical aberration. Although it was probably 

not due solely to the Code, another factor in it being the growing public 

awareness of the legal rights of authors and composers, of the public interest 

asserted by Parliament in the observance of those rights and of the 

corresponding obligations of users of copyright material, nevertheless the 

conclusion drawn by the Code Reviewer as a result of the annual reviews is 

that the Code's contribution was very substantial. 

The provision of easily accessible formalised complaints procedures and of 

means designed to assist in the determination of complaints amenable to 

determination without resort to litigation, have proved beneficial in many 

instances. And the records show a meticulous care to acknowledge 

complaints, record them faithfully, and deal with them. The very fact of 

officers and employees of the societies being regularly reminded that all 

those activities covered by the Code will be subjected to annual independent 

review has had an inevitable impact upon the way in which many things are 

done. Apart from this subtle but important effect of the Code, it governs 
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quite directly how societies operate in the various respects that have been 

examined in the annual reports and need not be repeated here. 

Nothing was put to the Code Reviewer at the public meeting which would 

qualify the foregoing discussion, 

One of the two written submissions made to the review came from the 

Australian Digital Alliance and the Australian Libraries' Copyright Committee. 

It raised a series of issues which will be discussed in the following numbered 

paragraphs: 

1 . Although the submission expresses "support [for] this Code and 

recognise[sl its importance", there is a general complaint of "lack 

of practical detail in parts of the Code". Of course, a Code of 

Conduct is very much concerned with broad principles, such as 

fairness or transparency, and does not consist of detailed 

regulations of the kind that, relevantly to the present Code, will be 

found particularly in the legislation and rules applicable through the 

Copyright Tribunal and the ACCC. Nevertheless, the Code of 

Conduct does contain many quite precise obligations. The question 

raised by the submission can really be considered only with 

reference to specific further obligations put forward as desirably to 

be imposed on the societies. The one such specific obligation that 

emerges clearly from the submission is a proposed extension of 

the obligation of transparency in CI 2.3(b) of the Code to require a 

society to disclose raw survey data. This is a question which has 

been the subject of debate for the past decade in the Copyright 

Tribunal and the Federal Court; has been discussed by the Code 

Reviewer in two of his annual reports; and was raised again in 

Copyright Agency Limited v Queensland Department of Education 

before the Copyright Tribunal. Because of the very real 

complexities involved, it obviously is not susceptible of satisfactory 

solution by any recommendation to amend the Code, at least 

before the final word has been spoken by the Tribunal or the Court, 

and the submission ultimately acknowledges as much. 
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So far as it might be thought any other (as yet unspecified) 

particularity might usefully be imposed upon the obligation of 

transparency, it needs to be borne in mind that decisions under 

this, as under other broad provisions of the Code, are reviewed 

annually by the Code Reviewer, so that an element of particularity 

is added to the Code's general obligations. In fact, the review 

process has led to the modification of practices in particular 

instances by reason of an application of a general standard in a 

manner considered by the Code Reviewer (and upon reflection by 

the Society in question) to be more appropriate than that previously 

adopted. 

2. The next submission unfortunately involves a misreading of 

CI 3(a)(ii) (A) and (B) of the Code. Under that clause, each society 

binds itself to "develop and publicise procedures for . . . . resolving 

disputes between the Collecting Society and: A. its Members; 

and/or B, its Licensees." 

The suggestion is that the word "or", in the composite expression 

"andlor", should be deleted because it somehow aborts the 

obvious intention of the provision to require the creation both of 

procedures to relate to Members and of procedures to relate to 

Licensees. But the clear objective of the drafting of the clause was 

to  be comprehensive, not to exclude a named category; indeed, it 

may be that it was envisaged a particular member might also be a 

licensee. The suggested amendment is unnecessary. 

However, the submission raises a separate question whether the 

Code should require a society to adopt some alternative means of 

fixing the unresolved terms of an appropriate form of proposed 

licence, where the process of negotiation has led to an impasse, in 

order to bypass the Copyright Tribunal established by the Copyright 

Act for the purpose. In suggesting that such an alternative should 

operate under the Code's requirement in respect of a dispute 

between a society and a licensee, the submission makes no 

reference to the question whether that requirement can simply be 
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applied to someone who, by hypothesis, is not truly a licensee 

since the terms of the proposed licence have not been accepted. 

The statutory assumption is that the terms of licences will be 

negotiated, subject to the ultimate control in the public interest of 

the Copyright Tribunal. Certainly, there will be cases where the 

cost of a Tribunal hearing will be a deterrent to the pursuit of some 

issue (this is generally true of arbitration, mediation and other 

methods of dispute resolution). But it has already been pointed out 

in this report that the Code Reviewer is intended to utilise the 

experience of the operation of the Code gained through its annual 

reviews. That experience, to date, confirms that disputes not 

concerned with large issues or licensees in a substantial way of 

business have generally been resolved sympathetically under 

complaints procedures, the use of which has come up for the Code 

Reviewer's review and report whenever those procedures have 

been invoked. There has not been revealed a need to impose 

some further regulatory requirement by the device of amending the 

relevant provision of the Code. Certainly, the suggested device of 

simply deleting the word "or" from CI 3(a)(ii)(A) would be confusing 

rather than helpful. 

A submission was also made concerning cl 5.3, the provision of the 

Code headed "Review and Amendment of the Code". This 

heading's succinctness masks an ambiguity which the submission 

exposes. At the outset, it should be said the heading should read 

"Review and Recommendations for Amendment of the Code " , For 

the substantive provisions that follow do not, of course, make the 

Code Reviewer a legislator who may impose a Code provision: he 

or she simply makes recommendations in a report to the societies, 

the relevant Commonwealth department and others. The Code is 

an example of self-regulation, and can only be amended by the 

societies, notwithstanding that in practice they seek input from the 

Attorney-General's Department and the Code Reviewer, as well as 

persons who respond to the advertisement of the triennial reviews. 

Page 5 



Unfortunately, the undoubted ability of the societies to  amend their 

own Code of Conduct, which in practice has only been exercised 

after consultation with the Attorney-General's Department and/or 

upon the recommendation of the Code Reviewer, has been thrown 

into some obscurity by an error in reproduction of some copies of 

the Code. Early in 2007, upon a suggestion discussed by the 

societies with the Attorney-General's Department and the Code 

Reviewer, it was decided to amplify the Code Reviewer's powers 

under CI 5.2 to include the additional powers now to be found in 

CI 5.2(c), (dl and (e). The desirability of these additional powers has 

not since been questioned, although it will be recommended in this 

report that a slight alteration, purely in the interests of clarity, be 

made to the drafting of CI 5.2(e). But, either in connection with the 

consideration of these amendments, or their insertion into copies of 

the Code made publicly available by the societies, which involved 

the insertion of a reference to them in CI 5.1 (see para (c) (ii) of that 

clause), or by some independent error in the reproduction of the 

Code, an important part of CI 5.1 was omitted from the version 

posted on a number of websites. The amendment discussed and 

resolved upon did not involve any such omission, which was never 

put forward as desirable, or even contemplated, and it seems quite 

clear it occurred through a simple mistake. Because, by the time it 

came to attention, the new paragraphs had been inserted in CI 5 

which were required by the amendment that had been adopted, the 

easiest way to restore the original language was to write it back as 

the opening two sentences of C1 5.1 (b), where the meaning is in no 

way affected. That has already been done, as an administrative 

measure, by all the societies, in the copies of the Code made 

available to members, licensees and others, there being no actual 

need for a further resolution since there never was a resolution to 

delete the provision. Nevertheless, in order to remove any risk of 

further confusion, it is recommended that the societies resolve to 

confirm the action taken to restore the mistakenly deleted language 

in cl 5.1 (b), as follows: 
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(b) The Code Reviewer will be independent of the Collecting 

Societies and will have no association with any of them. Neither 

a lack of independence nor any "association" will, however, be 

inferred purely by virtue of that person having provided 

professional services to a collecting society of a kind that does 

not, or did not, relate to a matter covered by the Code. The 

Code Reviewer will be appointed for a minimum period of three 

years. 

The final sentence of cl 5.1 (b) was not affected by the reproduction 

error. It, like the first and second sentences, was part of the Code 

from its inception, and attention was specifically drawn to it as 

confirming the Code Reviewer's independence when he was 

appointed: that is to say, as is the case with Acting Justices of 

several Supreme Courts (although in practice their terms are 

shorter than three years), for instance, his appointment was (and 

by the Code was to be) for a fixed term, not terminable at the 

whim of the societies or any of them. 

Upon reconsidering the drafting of CI 5.1 (b), and having the benefit 

now of a number of years of experience both of the operation of 

the Code and of the issues that have arisen under it, the Code 

Reviewer does not recommend any amendment of this provision. 

The fact that, although his or her appointment is required to be for 

a term of a minimum duration of three years, the appointment is 

made by the Collecting Societies which have to bear the costs and 

fees involved (being of course fixed from the outset under the 

contract of appointment) does not detract from the independence 

of the role for which the Code provides. That role is an integral 

part of the self-regulation the Code was designed to achieve. The 

Code supplements, but in no way supplants, the regulatory control 

imposed by the Copyright Act through the powers of the Copyright 

Tribunal and by the Trade Practices Act. 
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The slight alteration, earlier referred to, which it is recommended should be 

made to cl 5.2(e) would not change the effect of the provision. But para (c) of 

cl 5.2, which para (e) implements, refers to two distinct complaints: an initial 

complaint to a society under cl 3(c), and a subsequent complaint to the Code 

Reviewer under cl 5.2(c). It is, of course, the complaint to the Code Reviewer 

the decision on which is the subject of cl 5,2(e), but (in the interests of 

greater clarity) the Code Reviewer recommends the insertion in para (el, after 

the words "the merits of the complaint", of the further words "that the 

society failed to comply with cl 3(c)". 

The other submission from a representative body was received from The 

Restaurant and Catering Industry Association of Australia (Restaurant & 

Catering). This body states that it represents Australia's 40,000 restaurateurs 

and caterers, its membership comprising some 7,500 businesses. Its 

submission focuses on the following assertion: 

"The greatest concern of the Association and its members is the 

habitual licence fee creep that both collecting societies with 

whom the Association is involved (APRA and PPCA) seek and the 

constant review of fees that pose a potential burden on 

business." 

At the same time, Restaurant & Catering emphasises what it says is the 

financial advantage of the societies in waging disputes before the Copyright 

Tribunal, and urges that the Code should require Collecting Societies to 

negotiate fee increases before lodging an application to the Tribunal. 

Reading this submission, one would naturally infer that the members of 

Restaurant & Catering had been the victims of "habitual licence fee creep" 

sought by APRA and PPCA "and the constant review of fees" pursued by the 

societies, so as to impose unreasonable burdens of costs upon the 

Association and its members. 
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But, to take first the case of APRA, the first society mentioned in the 

submission, its licence fees are generally increased annually in accordance 

with the Cost Price Index (CPI), not by "constant review", whether through 

the Copyright Tribunal or otherwise, but pursuant to a term of the licence 

which itself reflects either a tariff negotiated to cover a substantial period of 

years, or a tariff approved by the Copyright Tribunal on the same basis. On 

occasion, APRA has agreed not to apply the CPI for a period, or, where a new 

tariff has been negotiated or approved by the Tribunal, to be phased in over a 

period, APRA has agreed not to apply a CPI increase while the new rate is 

being phased in. CPI adjustments cannot be said to be unusual in business, 

or in contractual arrangements, especially when a tariff is to endure for a 

substantial period. As for any implication that APRA has indulged in the 

constant review of fees through the Tribunal (thus forcing licensees to incur a 

heavy burden of costs), a glance at the published decisions of the Tribunal 

since 2002, when the Code was adopted, demonstrates that APRA has been 

involved in only a handful of matters before the Tribunal, nor has any other 

collecting society been involved in more than a few. On closer examination, it 

will be seen that less than one published decision a year, over the period, 

related to rates, and that of the small number of published decisions, a good 

proportion involved parties opposing a collecting society that could not be said 

to have litigated on unequal financial terms. 

Returning to the core complaint made in the submission, that Restaurant & 

Catering and its members have been subjected to the cost of meeting 

"constant review of fees", it is necessary to look at the history of APRA's 

tariff applicable to the Association's members. The current application form 

calls the licence by the title "Background Music - Hospitality", and indicates it 

relates to a "restaurant, cafe". In keeping with APRA's usual practice, it 

expressly provides for an annual CPI adjustment, subject to a phasing-in 

period. This current tariff, introduced by agreement reached through 

negotiations which commenced before and continued after a reference to the 

Copyright Tribunal, forms part of a more sophisticated tariff system than the 

previous one for Background Music which had lumped together restaurants 

and cafes, fitness centres and retail businesses. At the same time as the 

lodging in the Tribunal of the reference that led to its published decision in 
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2006 on the rates for background music in retail premises, APRA referred 

licence schemes relating to background music in fitness centres, hospitality 

venues, and restaurants and cafes, but in each of these latter cases 

negotiations with industry bodies, including the Australian Hotels Association, 

the Registered Clubs Association of NSW and Clubs Australia, and Restaurant 

& Catering, led to agreed tariffs. When it is suggested that the course taken 

was part of a burdensome process of "constant review", it should be 

understood that the earlier tariff had endured since the early 1970s, and had 

last been amended by a provision for an annual CPI adjustment inserted by a 

1975 determination of the Tribunal. 

The other Collecting Society referred to in Restaurant & Catering's 

submission is PPCA. Its tariff relevant to restaurants and cafes underwent in 

1995 some changes of categories based on restaurant capacity, but 

otherwise was not increased from 1989, except for a GST adjustment in 2000 

and CPI adjustments no more than once per calendar year until April 2007 

when objection was raised to any CPI increase. Since then, PPCA has been 

negotiating with Restaurant & Catering for a new tariff to include CPI 

adjustments. No application has as yet been made by PPCA to the Copyright 

Tribunal. As far as PPCA's other tariffs are concerned, since 2000, and apart 

from CPI adjustments, (1) through negotiation with an industry group in 2002 

it has established a Cinema Exhibitors tariff to operate until June 2008 with 

annual increments; (2) it has established by a reference to the Copyright 

Tribunal in 2007 a Nightclubs tariff and a Dance Parties tariff, in respect of 

each of which the orders of the Tribunal provided for annual CPI adjustments; 

(3) it has on foot a reference in the Tribunal relating to fitness classes; and (4) 

it commenced on 7 December 2007, after more than a year of prior 

negotiation, a reference to the Tribunal for the confirmation of a new 

television commercial licence scheme, the other parties to the reference 

being commercial telecasters and Free TV (formerly known as FACTS). 

The Code of Conduct of the Collecting Societies contains clearly worded 

obligations stated in cl 2.3 with respect to licences and licence fees. There is 

also provision in cl 3 for complaints by a society's licensees and for disputes 

between it and them, and under the review provisions of the Code the way 

the society deals with such complaints and disputes will inevitably come 
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under review. The as yet untested new provisions in cl 5.2(c), (d) and (e) of 

the Code provide a specific means of review of the question whether a 

complaint was addressed as required by cl3(c) of the Code. While the new 

provisions are as yet untested, the operation of the other provisions has been 

reviewed now annually over the period since 1 July 2002. During that time, it 

does not appear that the societies have resorted unduly to the Tribunal 

established by statute to determine (inter alia) tariffs, nor that individual 

disputes have been dealt with oppressively. In a number of matters suitable 

for expert determination (not all matters are), collecting societies have offered 

it upon terms favourable to disputants and sometimes it has been accepted 

so as to determine a dispute. Having had the opportunity in five annual 

reviews to examine, as they arose, the concrete examples that evoked some 

question, the Code Reviewer does not consider any amendment of the 

relevant provisions of the Code is now called for. 

Specifically as to Restaurant & Catering's suggestion that the Code should 

require collecting societies to negotiate fee increases before lodging an 

application to the Copyright Tribunal, and also "to expend the majority of their 

effort in increasing the coverage of the Licensees as opposed to seeking to 

generate additional revenue from their existing Licensee base", it is apparent 

that their practice is to endeavour to negotiate where a tariff appears to them 

to be inadequate or inappropriate, and that this is just what PPCA has been 

doing for about one year now in respect of its restaurants and cafes tariff. 

Ultimately, of course, if agreement cannot be reached, an application to the 

statutory tribunal seems an unlikely subject for a prohibition in a Code of 

Conduct governing the operations of a collecting society which owes duties, 

reflecting an important public interest, to collect monies representing a 

property right of its members. Restaurant & Catering itself acknowledges, in 

its submission, that those societies which are subject to the Attorney- 

General's Guidelines are bound by the following guideline: 

"A society should exercise reasonable diligence in the collection of 

equitable remuneration due to the society." 
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Each of the collecting societies which has adhered to the Code has adopted 

the aim set out in cl I . I  (b)(i), to "achieve best practice in the conduct of its 

operations". Both reasonable diligence and best practice require collecting 

societies, certainly to endeavour to reach the full range of businesses that 

make use of copyright material belonging to members, but also to endeavour 

to secure fair and appropriate rates of remuneration for such usage. 

Prioritisation between these endeavours must surely depend upon the 

circumstances of each situation confronted by a society, and the suggested 

preference for one course of action, if written into the Code, would handicap 

a society in pursuing best practice in a particular case. An amendment to  

impose such a rule is not recommended. 

The Code Reviewer considers, as has already been stated, that the Code is 

operating effectively, and the only amendments recommended are those 

previously set out in this report in relation to the heading to cl 5.3 and the 

drafting of cl 5.2(e). Additionally, the Code Reviewer recommends that the 

societies resolve to confirm formally the action already taken to restore the 

language in cl 5.1 (b) mistakenly deleted from a number of published versions 

of the Code. 

A final observation. The submissions received by the Code Reviewer over 

the years, in respect of the annual reviews of the Code, reveal a general 

acceptance of its value, but, in common with the two formal submissions 

received upon the present review, complaints about its observance by the 

Collecting Societies often suggest that unrealistic expectations are held of its 

effect. It is not a deus ex machina solving every problem. Specifically, a 

collecting society, acting in accordance with the Code, may pursue a policy 

which a complainant does not like without attracting any condemnation under 

the Code. In a situation where a society and a complainant hold opposed 

views {as in the case of raw survey data previously mentioned), it cannot be 

said that the Code requires the society to abandon a principled stance, just 

because a different approach is honestly, and (seen only in its own terms) 

without question reasonably, put forward. In such cases, there needs to be a 

determination, perhaps by an independent expert, but where large issues, or 

conflicts between classes of members it is the society's duty to  represent, 
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are involved, that may not be appropriate. The ultimate decision may have to 

be made by the Copyright Tribunal, as the body constituted to make such 

decisions. Cost is often raised as a problem, but most lawyers with practical 

experience of various modes of determining disputes would contend that the 

determination of large issues, as distinct from small matters where 

compromises, both in procedures and on the merits, will often reduce costs, 

or where early mediation may well succeed, does generally require 

substantial expenditure, whether or not the parties resort to a tribunal such as 

the Copyright Tribunal. In the kind of situation under discussion, the Code 

nevertheless continues to have a role because the society is bound to 

conduct itself in accordance with standards transcending those sometimes 

seen in business, but the foundation of the decision must be in the applicable 

legal rights and obligations. 

Dated this 17th day of April 2008 

i 

The Hon J C S BURCHETT, QC 

Code Reviewer 
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Appendix to  the Report of the Code Reviewer 

1. The societies to which this report relates are: Australasian Performing 

Right Association Limited ("APRA"), Australasian Mechanical 

Copyright Owners Society Limited ("AMCOS"), Phonographic 

Performance Company of Australia Limited ("PPCA"), Copyright 

Agency Limited ("CALM), Audio-Visual Copyright Society Limited 

("Screenrights"), Viscopy Limited ("Viscopy"), Australian Writers' 

Guild Authorship Collecting Society Limited ("AWGACS") and 

Australian Screen Directors Authorship Collecting Society Limited 

("ASDACS"). 

2 .  Details of the advertisement of this review are: 

(a) The Australian newspaper - Saturday 1 December 2007, as 

follows: 

COPYRIGHT COLLECTING SOCIETIES CODE OF CONDUCT 
CALL FOA SUBMISSIONS 

h .?eft:?p oaen :c ?be {jenera! ~ut.18~ %.VI? be i?eltl by It?e COcIe 
Rev:?we: !Tlw i i o r  ; C 5 Oil~che;~ CCI I?. :Csfie;l of !he Code of 
Co#vllicr o' 1:tn Co:.ccttno So;icrcs I h ~ i s : ~ s l a s u ~  Per!orrit~rq R!qhl 
.?ssoce:.on L,-.~:otl i APRA"~.  Abs;ralesic,r Vecrdn~cal Co&!qn: 
C..:<.r.r fqc o:y i v r ~  :e:r I' AMCOS' :. PM-~oclfoob.: Ps r fov l .~ l~ce  
c*..rcol.: 01 .\,,~:I$:I,> ~~71,:ycl . ' PPCA": Coov~,:l)ri .4w~w.v i f.1 !a2 
1' CAL I..A~~:O.V %,a' Coovr:grI Soctc:u ~ ! n , ! c d l '  ~ c r e e n ; i ~ h t s " i  
w?copy I. m:;d I 'Viscopy' I ;l;c,!re:un ';;,lrcrs' G:~:;:I i~ l~ l :o 's l>~o 
Co.nc:~?a Socm:v CIP..~~:I :"AWGACS"r a(-g A~slla'.ar Szfeelr 

APRA, 6-72 Atchlson Street, St  Leonards, NSW 
OC 

Monday. 4 February 2008 
Mt\r*Pcrn :he hours 01 9.30 am and 4.00 pm 

a: vrh!ch niemkrs of [Ire S~eie:!es. :hei! licensees and Iha gcnPra1 public 
may mnkc o-al s t ~ l ~ ~ ~ z s ~ o - s  lo lhe Rev!ev/ betng conduciacl by Il ie Code 
Reviewer o! the Code of Conrlusi, a c o w  of ..which may be obtained a: ,,..-.. ,,.:, .. :!,. . ....,. ,,,, <:,:. . ..,. ,? <:<.:-> 2z m d  ::;~.::\~.,.,.i~.;.>::;:;:!~!:l c<>!,~,s:c w by 
asplica:ron lo  !!:e abwe &dresr.. 

Persons wsqinp !o Inaxe ar. orai subn?,ss.or, a: Ihe seoting heresy 
caiioil arc rco.fios:.?d io  ~.,$::ly tho Cocle 3oriwrer at !R3 dt:ovo 
a ~ d r ! , ~ ~  ayd !3 si,hn?i! 01: O. I l e l ~ : ~  28 January 2008 n-  n ~ i t l ~ n e  01 
i r l e -  s.;h?~~sslol~~. 

29 February2008. !a :n.: C-we 'Ceute.,.:::at a! i4xa abs:?? ilci3.6sr.. cn 
!:I.? oi?e!a180#; c l  13.2 Cone i1113/c' C.I (IIV+ d!-w~d~-ipq>;5 (lia! j.e 

(b) Posting on individual societies' websites for the period from 

early December 2007 until the close of submissions. 
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