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1. Introduction

1.1 The Australian Competition and Consumer Commission (ACCC) has commissioned a 
report by The Allen Consulting Group (ACG) dated July 2009 (ACG Report) in relation to 
authorisation applications A91139, A91140, A91160 and A91161 (Applications) that have 
been made by wholly-owned Australian subsidiaries of Chevron Corporation (Chevron), 
Royal Dutch Shell (Shell) and ExxonMobil Corporation (ExxonMobil) (together, the 
Participants) in relation to the joint marketing of domestic gas (domgas) by the Gorgon 
Gas Project (Project).  

1.2 The Participants welcome the ACCC's decision to submit their Applications to external 
review by ACG.  The Participants believe that the ACG findings support the fundamental 
arguments that they have put forward in relation to the infeasibility of separate marketing of 
domgas in WA by the Project.

1.3 The ACCC has requested that the Participants address two specific issues in relation to the 
ACG Report:

• Why joint marketing of domgas by the Project is necessary if other current or 
prospective WA gas fields are separately marketing or intending to separately 
market their domgas output.

• A limitation of any potential authorisation in terms of term, total resource or 
deliverable quantity to enable separate marketing to occur if market conditions 
become more conducive.

1.4 The Participants' response to these issues is set out below.  The Participants also make a 
number of observations on related matters.

2. Separate marketing of domgas in WA

Alleged examples of separate marketing

2.1 For the reasons set out in the Participants' previous submissions to the ACCC, it is not 
accepted that the examples of separate marketing that have been cited in the ACG Report 
are correct.

2.2 The Participants noted in their previous submissions that Santos was separately marketing 
some of its gas from the John Brookes joint venture in which it participates with Apache.  
The Participants understand this arrangement to have come about because Apache has a 
supply shortfall under an existing long-term gas supply agreement with a large gas buyer in 
relation to the Harriet joint venture, and so has ‘reserved’ a certain quantity of its share of 
gas from John Brookes to meet its obligations under that agreement.1 This has left Santos 

  
1 See Peter Klinger, 'Gloves Off as Tap seeks to Limit Burrup Damage', The West Australian, 23 June 2009, Perth, available 
on the Burrup Fertiliser website at http://www.bfpl.com.au/index.php?option=com_events&task=article&eid=36&Itemid=7, 
last viewed 14 August 2009; and Peter Klinger, 'WA Delays hold up $744m nitrate plant', The West Australian, 22 June 
2009, Perth, available on the Burrup Fertiliser website at  
http://www.bfpl.com.au/index.php?option=com_events&task=article&eid=35&Itemid=7, last viewed 14 August 2009.

www.bfpl.com.au/index.php?option=com_events&task=article&eid=36&Itemid=7
www.bfpl.com.au/index.php?option=com_events&task=article&eid=35&Itemid=7
http://www.bfpl.com.au/index.php?option=com_events&task=article&eid=36&Itemid=7
http://www.bfpl.com.au/index.php?option=com_events&task=article&eid=35&Itemid=7
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to separately sell its share of the equivalent volumes which would otherwise have been 
contracted jointly.2 Notwithstanding, it would appear that the bulk of gas from John 
Brookes has been jointly marketed by Santos and Apache.3

2.3 The Participants are not aware of any other project in WA that is separately marketing 
domgas.  In particular, their understanding is that:

• domgas from the Harriet joint venture is jointly marketed;4

• domgas from the East Spar joint venture was jointly marketed prior to production 
ceasing in 2006;5

• domgas from the greenfields Reindeer joint venture is jointly marketed.6

2.4 In relation to potential future domgas projects such as Macedon, the Participants are 
unaware what sources of information have been relied upon to conclude that it is likely that 

  
2 Publicly available information indicates that Santos has sold some gas from John Brookes on a separate basis for periods 
of up to 10 years (although nearly all contracts appear to be for periods of 5 years or less).  Notably, the fact that Apache 
and Santos chose not to market gas separately in relation to their greenfields Reindeer joint venture would suggest that they 
do not consider that separate marketing is feasible in the WA domgas market, despite Santos having previously sold a small 
part of its share of John Brookes production separately.
3 Publicly available information indicates that Apache and Santos have numerous gas sale agreements which have been 
agreed with buyers on a joint basis, including (i) a contract to supply Newcrest Mining with 120 PJs of gas over 15 years 
(e.g. see Nigel Wilson, 'Santos gets Brookes gasfield off Shelf', The Australian, 13 August 2004, Australia); (ii) a contract 
with Energy Developments Limited LNG (WA) Pty Ltd to supply 58 PJs of gas over 20 years (e.g. see 'Second contract for 
John Brookes Field', Santos Ltd, News Announcement, 16 September 2004, at 
http://www.santos.com/Archive/NewsDetail.aspx?p=121&id=826, last viewed 14 August 2009); (iii) a contract with Wambo 
Power Ventures to supply 229 PJs of gas over 15 years (e.g. see 'Santos to Supply Gas to Another New Australian Power 
Station', Santos Ltd, News Announcement, 17 August 2005, at 
http://www.santos.com/Archive/NewsDetail.aspx?p=121&id=891, last viewed 14 August 2009); and (iv) a contract with Tap 
Oil Limited to supply 33 PJs of gas over 9 years (e.g. see 'Open Briefing: Tap Oil Strategy for Growth', Tap Oil Ltd, at 
http://www.tapoil.com.au/admin/Upload/docs/ASX_345_-_Open_Briefing_-_Strategy_for_Growth_-_07_May_08.pdf, p 4, 
last viewed 14 August 2009; also see http://www.tapoil.com.au/upload/docs/Investor_Presentation_December_2008.pdf, 
last viewed 14 August 2009).
4 Jennifer Hewitt and Michael Sainsbury,' Gas explosion leaves Apache vulnerable', The Weekend Australian, 7 June 2008, 
Australia; also see Peter Klinger, 'Gloves Off as Tap seeks to Limit Burrup Damage', The West Australian, 23 June 2009, 
Perth, available on the Burrup Fertiliser website at 
http://www.bfpl.com.au/index.php?option=com_events&task=article&eid=36&Itemid=7, last viewed 14 August 2009.  The 
Participants note that Tap Oil Limited (Tap), one of the Harriet joint venture participants, purchased 33 PJ from the John 
Brookes joint venture in 2005 (this gas was purchased from Apache and Santos on a joint basis, see above).  Tap 
subsequently on-sold this gas to a range of domgas buyers in WA.  While the Participants are unclear as to how the ACG 
reached the conclusion that the Harriet joint venture is separately marketing, it is possible that the on-sale of gas purchased 
from John Brookes by Tap may have created the false impression that gas from the Harriet joint venture was, in-fact, being 
separately marketed, see http://www.tapoil.com.au/upload/docs/Investor_Presentation_December_2008.pdf, last viewed 14 
August 2009.
5 The Participants understand East Spar ceased production in 2006 and they are not aware of it recommencing production 
to date, see: http://www.apachecorp.com/Operations/Australia/Production.aspx. The Participants are not aware of any 
separate marketing of domgas from East Spar.
6 See http://www.reuters.com/article/pressRelease/idUS91169+06-Jan-2009+PRN20090106, last viewed 13 August 2009;
http://www.santos.com/activities-browser/development-projects/reindeer.aspx, last viewed 13 August 2009; 
http://www.citicpacific.com/eng/inv/report/pdf/annual/2008/EWF105.pdf, last viewed 13 August 2009;
http://www.citicpacificmining.com/resources/news/20090106CITICPacificMiningunderwritesnewgasdevelopment.pdf, last 
viewed 13 August 2009.

www.santos.com/Archive/NewsDetail.aspx?p=121&id=826
www.santos.com/Archive/NewsDetail.aspx?p=121&id=891
www.tapoil.com.au/admin/Upload/docs/ASX_345_-_Open_Briefing_-_Strategy_for_Growth_-_07_May_08.pdf
www.tapoil.com.au/upload/docs/Investor_Presentation_December_2008.pdf
www.bfpl.com.au/index.php?option=com_events&task=article&eid=36&Itemid=7
www.tapoil.com.au/upload/docs/Investor_Presentation_December_2008.pdf
www.apachecorp.com/Operations/Australia/Production.aspx
www.reuters.com/article/pressRelease/idUS91169+06-Jan-2009+PRN20090106
www.santos.com/activities-browser/development-projects/reindeer.aspx,
www.citicpacific.com/eng/inv/report/pdf/annual/2008/EWF105.pdf,
www.citicpacificmining.com/resources/news/20090106CITICPacificMiningunderwritesnewgasdevelopment.pdf,
http://www.santos.com/Archive/NewsDetail.aspx?p=121&id=826
http://www.santos.com/Archive/NewsDetail.aspx?p=121&id=891
http://www.tapoil.com.au/admin/Upload/docs/ASX_345_-_Open_Briefing_-_Strategy_for_Growth_-_07_May_08.pdf
http://www.tapoil.com.au/upload/docs/Investor_Presentation_December_2008.pdf
http://www.bfpl.com.au/index.php?option=com_events&task=article&eid=36&Itemid=7
http://www.tapoil.com.au/upload/docs/Investor_Presentation_December_2008.pdf
http://www.apachecorp.com/Operations/Australia/Production.aspx
http://www.reuters.com/article/pressRelease/idUS91169+06-Jan-2009+PRN20090106
http://www.santos.com/activities-browser/development-projects/reindeer.aspx,
http://www.citicpacific.com/eng/inv/report/pdf/annual/2008/EWF105.pdf,
http://www.citicpacificmining.com/resources/news/20090106CITICPacificMiningunderwritesnewgasdevelopment.pdf,
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these projects will be separately marketed and, in the absence of information that 
evidences an intent to market separately, are not in a position to speculate about these 
matters.

2.5 However, even if it is possible that one or more future domgas projects are contemplating 
separately marketing gas, it is clearly not appropriate to adopt a one size fits all approach 
to the feasibility of separate marketing and therefore conclude that separate marketing is 
possible by Gorgon.  To this extent, it must be remembered that the nature of and risk 
profile associated with each project will be fundamentally different. Decisions as to joint 
versus separate marketing by future domgas projects will no doubt be influenced by the 
prevailing market conditions at that time, and, in particular, the level and transparency of 
demand for domgas in WA.  It seems unlikely that parties participating in future domgas 
projects (other than perhaps those with vertically integrated participants) could, at the 
current time, have a greater degree of insight or confidence as to the risks of marketing 
failure than the Participants.  It is from this perspective that the Participants query whether 
any future domgas project could actually have firm intentions to separately market gas at 
this time.

Market features do not support separate marketing

2.6 The Participants' primary argument in relation to the need for the Project to jointly market 
domgas has been that the immaturity of the WA domgas market means that a range of 
structural features prevent the Participants from implementing a feasible gas balancing 
agreement to address the potentially significant imbalances that could arise from separate 
sales activity. 

2.7 In this respect, the Participants note that the ACG Report strongly supports their 
submissions in relation to this issue, and demonstrates that claims to the contrary by 
various third parties are both self serving and erroneous:

• "the Eastern Australian gas market is still immature by international comparisons.  
The Western Australian market is even less developed" (page 18).

• "Most of these factors [the factors listed by the ACCC in the 1998 NWS 
authorisation as being necessary for separate marketing to be viable] have not 
materially changed since the 1998 determination, but there has been some 
broadening of the number of customers and improvement in transportation 
capacity" (page 19).

• "Market demand continues to be heavily concentrated.  In 2007, the top seven and 
ten customers in WA (not only NWS customers) represented 93.9% and 97.2% of 
total market volume respectively" (page 19).

• "The WA market does not have the structure to support trading" (page 21).

• "No significant new 'arms-length' aggregator has entered the market due to liquidity 
and pipeline access issues" (page 21).

• "A number of brokers participate in the market, but the volume of gas brokered is 
limited" (page 21).
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• "These [financial] instruments require a transparent market or settlement price.  
Despite an attempt to launch a derivatives market, a sufficiently liquid derivative 
market or representative pricing does not exist in WA" (page 21).

• "An additional impediment to market liquidity are the terms of pipeline access.  
Both the DBNGP and GGP are subject to onerous access and reservation 
requirements that appear to restrict the ability of producers and buyers to 
consummate short-term supply deals" (page 9).

• "The advancements that have occurred in market maturity have not had to deal 
with the scale of volume that will become available with Gorgon" (page 21).

2.8 The fundamental argument that has been consistently put forward by the Participants in 
terms of joint marketing is that the market features in the WA domgas market act as a 
barrier to separate marketing.  This was the ACCC's own conclusion in 1998. The ACG 
Report confirms that there have not been significant market changes that would make 
separate marketing feasible.  Indeed, the only comments regarding the feasibility of
separate marketing in the ACG Report relate to alleged examples of separate marketing by 
other projects that are largely, for the reasons outlined above, incorrect.

No substantial lessening of competition

2.9 The ACG Report also observes that supplementary domgas supply sources in WA other 
than the Project are significant, with an aggregate potential incremental domgas availability 
of 1200 TJ/day.  This is larger than the size of the current market (p.7).  It should be noted 
that these supplementary domgas supplies do not include the Project or existing gas 
projects and if these supplies materialise, it is likely to create significant oversupply in the 
WA domgas market.  In an oversupplied market, especially one where gas projects are 
compelled to sell domestically, the ACG Report concludes that the mode of marketing (i.e. 
joint versus separate) will not be the primary driver on lower prices (p.11).  Under such 
market conditions, robust inter-project competition is to be expected, and consequently 
joint marketing by the Participants will have little to no competitive effect on the WA 
domgas market in the event such circumstances prevail. 

Risks of separate marketing

2.10 The ACG Report expressly recognises the significant risks that separate marketing of 
Gorgon domgas would occasion:

• "On balance, it is fair to conclude that sellers attempting to conclude separate 
domestic gas marketing arrangements for a common resource of the size of 
Gorgon in a market the size of WA would incur higher marketing costs and 
significant risk of economic hurt relative to other participants" (page 21).

• "The Applicants' assertion that the Western Australian gas market lacks the market 
maturity at this time to allow all Applicants to market their equity share of gas 
without one or more participants being harmed relative to other participants is 
probably correct" (page 30).
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• "Separate marketing of GGJV domestic gas is possible in the WA market, but it is 
possible, or perhaps even likely, that one or more of the GGJV participants will 
incur economic hurt if separate marketing occurred" (page 29).

• "Separate marketing into any market involves additional risk and increases the 
potential for conflict within the JV.  These issues are compounded when the market 
is illiquid and lacks price transparency" (page 9).

2.11 The last observation above highlights a point that the Participants have repeatedly made in 
their previous submissions.  That is, while it may be possible from a technical perspective 
to engage in separate marketing, the risks and costs of doing so are potentially so 
significant (as highlighted by the other comments by ACG above) that the Participants do 
not believe that it is feasible to engage in separate marketing.  

2.12 It is for this reason that the Participants have noted that even if a FID decision is made in 
relation to the Project, this does not remove the need for joint marketing.  While FID is an 
important step in the development of the Project, it does not transform the Project from a 
greenfields to a brownfields project, nor does it (as erroneously submitted by some third 
parties) immediately remove the justification for joint marketing.

Why market features act as a barrier to gas balancing agreements

2.13 The ACG Report supports the claims that have been made by the Participants that the 
lumpiness of demand, the lack of transparency and lack of structures to support significant 
short-term trading mean that there would be very significant risks and difficulties in putting 
in place gas balancing agreements for the Project.  These factors mean that one or more 
Participants may experience "marketing failure" (i.e. a Participant being unable sell its 
share of production, or only being able to sell such share at a sub-economic price and thus 
having to shut-in its entitled production for an extended period of time).  The risk of such a 
failure is obviously a factor that each Participant will consider in determining the economic 
viability of domgas sales under the State Agreement. The Participants note that the ACG 
Report concludes that:

"Even with the negotiation of a GBA for domestic gas entitlements, participants are 
likely to face significant timing and price risk due to the absence of a viable and 
deep derivative market and inadequate storage opportunities" (page 21).

2.14 In mature international gas markets, there are two types of mechanisms that are used to 
settle differences under gas balancing agreements:

• Cash balancing, where remaining imbalances that have not been addressed during 
a specified period are settled on a cash basis according to an agreed pricing 
benchmark.  Unlike overseas gas markets where a spot market or other financial
index can be used, there is no such benchmark in WA that can be used to settle on 
a cash basis. 

• In-kind balancing, where the over-lifted party reduces its takes (sales) and allows 
the under-lifted party to take above its entitlement to the extent that the parties will 
come back into balance.  In a market such as WA where the ability to market any 
parcel of gas obtained under in-kind balancing by an under-lifted party at a 
commercial price is, at the current time, completely unknown, and where it is not 
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likely that the over-lifted party would have the contractual flexibility to reduce its 
takes to allow the under-lifted party to come back into balance, in-kind balancing is
not a viable option.

2.15 The ACG Report appears to recognise that this is the case:

"Unfortunately, in the absence of a GBA that enables exchange and/or 
valuation of entitlements, or availability of gas storage facilities, it is possible that
the flexibility to manage normal imbalances of domestic gas off take of the order of 
100 TJ/day for a minimum of 90 – 180 days, or 9,000 – 18.000 TJ may be required.  
As a guide, the only current gas storage facility that operates in WA has the 
capacity to input or output 10 TJ/day" (page 20, emphasis added).

2.16 Further, the ACG Report expressly points out some of the key barriers that the Participants 
have cited that act as a barrier to gas balancing agreements being used in relation to the 
Project:

"The market currently has few of the characteristics that would allow the Applicants 
to be confident that they each can secure contractual arrangements for 
comparatively similar lifting profiles at comparatively similar prices" (page 29).

"Nor does the WA market have the attributes to allow large sellers like the GGJV 
participants to mitigate their risks through gas-related financial instruments or 
deferred supply by access to gas storage facilities" (page 29). 

The Participants should accept the risks of separate marketing

2.17 Third parties have effectively submitted that the risks of separate marketing should be 
borne by the Participants.  These submissions seem to be based largely on the thesis that 
the Participants are large, multinational oil and gas companies that make considerable 
profits, and that any risks must be weighed in that context (ie. that the risks are a drop in 
the ocean of their corporate profits).  Alternatively, it is suggested that even if the risks are 
only weighed against the overall Project risks, that as the domgas component of the 
Project is only one part of a larger investment that the risks are being overstated by the 
Participants.

2.18 The Participants reject these claims.  It is unrealistic and displays a lack of understanding 
of commercial processes to suggest that, in making investment decisions about domgas-
specific expenditure, the Participants should not be concerned about obvious risks that the 
ACG Report has acknowledged will arise from separate marketing because the value of 
that specific investment is not as large as the overall Project investment. The domgas 
component of the Gorgon Project is a significant investment.  

2.19 The situation experienced by Shell in New Zealand in respect of Pohokura is a testament 
to how even in relatively small projects the risks of separate marketing can result in 
substantial legal disputes and costs.  To suggest that the Participants should ignore these
risks, and the other risks that they have documented as potentially resulting from separate 
marketing, and be forced to bear the potential exposure because they are large global 
companies is naïve and simplistic.
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3. Limitation on authorisation

3.1 The ACG Report has queried whether it may be appropriate to impose a limit on any 
authorisation granted by the ACCC to the Project, including term, deliverable quantity or 
total volume, in order for the ACCC to retain the option that separate marketing can occur 
when market conditions become conducive.

3.2 The Participants make a number of points in relation to this issue:

• No one has the ability to accurately predict when market conditions in WA might 
become conducive to separate marketing.  While views may reasonably differ on 
this issue, the findings of the ACG Report that little has changed in the last 10 
years do not suggest a rapid change to the market in coming years.

• The Participants have requested that authorisation be granted for a time period of 
6 years after first gas (ie. around 2015 plus 6 years).  This request was made as 
an alternative to the request for authorisation to jointly market the 2000 PJ domgas 
reservation volume because the Participants recognised that the ACCC would wish 
to have a certain end date for the authorisation.  The Participants do not see any 
obvious reason to conclude that a shorter duration of authorisation is appropriate 
because the market may develop characteristics that make separate marketing 
feasible in a shorter period of time.  To the contrary, the findings of the ACG 
Report show little change in market conditions over the last 10 years.

• In terms of a limit based on deliverable volumes or total volumes, the Participants 
do not believe that such an approach is appropriate.  Given current uncertainty as 
to the level of demand for Project gas, a volume based approach means that the 
time period over which such volumes might be supplied is unknown.  If the 
objective of imposing a limitation on authorisation is to permit separate marketing 
once the market matures, a volume based limit may still see the Participants jointly 
marketing gas for many years (if there is low demand) after market conditions 
might have in fact matured.  There is also the difficulty of the Participants ever 
being able to align contract volumes that matched the actual stated volume, giving 
rise to uncertainty during subsequent contract negotiations as to whether the gas 
was "authorised" or "non-authorised" gas.

4. Conclusion

4.1 Third parties have seized on a comment in the ACG Report that "on balance, these prices 
will probably be lower if the GGJV markets separately rather than jointly.." (page 28).  
While the Participants do not accept this observation, the way in which this statement has 
been misquoted by third parties illustrates the way in which those parties continue to ignore 
three basic issues:

• Market conditions in WA have not changed significantly over the last 10 years 
since the ACCC concluded that separate marketing was not feasible.
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• Separate marketing remains infeasible because those market conditions continue 
to prevent gas balancing agreements being entered into on a basis that 
appropriately mitigates the significant risks involved in separate marketing.

• Whether prices might be lower or higher says nothing about the feasibility of 
separate marketing today, or post FID, or for the foreseeable future in WA.  

4.2 The Participants believe that the ACG Report strongly supports the basic underlying claim 
that they have put forward in support of authorisation, namely that market features in the 
WA domgas market have not changed sufficiently over the last 10 years to make separate 
marketing of domgas by the Project feasible.  For this reason, it is clear that the benefits of 
joint marketing outweigh any potential detriment and do not result in any substantial 
lessening of competition.  




