
FORM B 

Commonwealth of Australia 

Trade Practices Act 1974 - subsection 88 (1) 
AGREEMENTS AFFECTING COMPETITION: 

APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88(1) of the Trade Practices Act 1974 for an 
authorisation under that subsection: 

to make a contact or arrangement, or arrive at an understanding, a provision of which 
would have the purpose, or would have or might have the effect, of substantially lessening 
competition within the meaning of section 45 of that Act. 
to give effect to a provision of a contract, arrangement or understanding which provision 
has the purpose, or has or may have the effect, of substantially lessening competition 
within the meaning of section 45 of that Act. 

1. Applicant 
(a) Name of Applicant: 

(Refer to direction 2) 

A I \ 4 Cashcard Australia Limited (ACN 002 405 754) 

Bank of China (Australia) Limited (ACN 110 077 622) 

(b) Short description of business carried on by applicant: 
(Refer to direction 3) 

Cashcard carries on the following business activities relevant to this application: 

owning and deploying ATMs in merchant locations; 

supplying access to its interchange links to members of the current multilateral 
Cashcard network; 

clearing and settling transactions for smaller institutions using its exchange 
settlement account; 

Bank of China carries on business in Australia as a bank. It offers deposit taking, lending 
and other banking services to consumers and businesses. 

(c) Address in Australia for service of documents on the applicant: 

c/- Bill Keane 
Partner 
Corrs Chambers Westgarth 
Level 15 
Woodside Plaza 
240 St Georges Terrace 
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Perth WA 6000 

2. Contract, arrangement or  understanding 

(a) Description of the contract, arrangement or understanding, whether proposed or actual, 
for which authorisation is sought: 
(Refer to direction 4) 

The Feesmart Joint Venture Agreement will set out the terms and conditions agreed 
between members of the Feesmart Joint Venture. Members will agree to acquire access 
to Cashcard's interchange links, and pay each other interchange fees in relation to 
transactions conducted by each others' cardholders at ATMs owned by other members. 
The agreement will also contain a provision dealing with direct charging, which is 
described in section 2(b) below. The proposed agreement has not yet been drafted. 

(b) Description of those provisions of the contract, arrangement or understanding that are, or 
would or might, substantially lessen competition: 
(Refer to direction 4) 

The Applicants will agree not to directly charge cardholders of other Applicants at 
ATMs owned by Applicants (Provision). 

(c) Description of the goods or services to which the contract, arrangement or understanding 
(whether proposed or actual) relate: 

The contract, arrangement or understanding relates to: 

ATM interchange services supplied by ATM owners to issuers of debit and 
other cards; 
ATM transaction services supplied by ATM owners to cardholders; and 
Retail banking services supplied by issuers to cardholders. 

(d) The term for which authorisation of the contract, arrangement or understanding (whether 
proposed or actual) is being sought and grounds supporting this period of authorisation: 

Five years. We refer to the attached submission. 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other parties or proposed 
parties to the contract or proposed contract, arrangement or understanding: 

The Applicants are the parties to the contract, arrangement or understanding. 

(b) Names, addresses and descriptions of business carried on by parties and other persons on 
whose behalf this application is made: 
(Refer to direction 5) 

The application is made on behalf of the parties to the proposed agreement (being the 
Applicants) together with any other person who becomes a party to the agreement in the 
future. 
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4. Public benefit claims 

(a) Arguments in support of authorisation: 
(Refer to direction 6) 
We refer to the attached submission. 

(b) Facts and evidence relied upon in support of these claims: 

We refer to the attached submission. 

5. Market definition 
Provide a description of the market(s) in which the goods or services described at 2 (c) are 
supplied or acquired and other affected markets including: significant suppliers and acquirers; 
substitutes available for the relevant goods or services; any restriction on the supply or 
acquisition of the relevant goods or services (for example geographic or legal restrictions): 
(Refer to direction 7) 

We refer to the attached submission. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the authorisation, in particular 
the likely effect of the contract, arrangement or understanding, on the prices of the goods 
or services described at 2 (c )  and the prices of goods or services in other affected 
markets: 
(Refer to direction 8) 

We refer to the attached submission. 

(b) Facts and evidence relevant to these detriments: 

We refer to the attached submission. 

7. Contract, arrangements or understandings in similar terms 
This application for authorisation may also be expressed to be made in relation to other 
contracts, arrangements or understandings or proposed contracts, arrangements or 
understandings, that are or will be in similar terms to the abovementioned contract, arrangement 
or understanding. 

(a) Is this application to be so expressed? 

The application applies to contractual instruments by which any other issuer agrees to 
become a party to the agreement. 

(b) If so, the following information is to be furnished: 
(i) Description of any variations between the contract, arrangement or understanding 

for which authorisation is sought and those contracts, arrangements or 
understandings that are stated to be in similar terms: 

(Refer to direction 9) 
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(ii) Where the parties to the similar term contract(s) are known - names, addresses 
and descriptions of business carried on by those other parties: 

Not known. 

(iii) Where the parties to the similar term contract(s) are not known description of the 
class of business carried on by those possible parties: 

Banking and financial services. 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 45 of the 
Trade Practices Act 1974)? 

Yes. 

(b) If so, are any other applications being made simultaneously with this application in 
relation to that joint venture? 

No. 

(c) If so, by whom or on whose behalf are those other applications being made? 

9. Further information 

(a) Name and address of person authorised by the applicant to provide additional 
information in relation to this application: 

Bill Keane 
Corrs Chambers Westgarth 
Level 15 
Woodside Plaza 
240 St Georges Terrace 
Perth WA 6000 
Telephone: (08) 9460 1600 
Facsimile: (08) 9460 1667 
Email: Bill.Keane@corrs.com.au 

Signed on behalf of the Applicants: 

Dated 30 January 2009 

William Arie Scott 
Keane 

Partner, Corrs Chambers 
W estgarth 
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DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting evidence 
that they wish the Commission to take into account in assessing the application for 
authorisation. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by or on 
behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the corporation is 
to be inserted in item 1 (a), not the name of the person signing the application and the 
application is to be signed by a person authorised by the corporation to do so. 

3. Describe that part of the applicant's business relating to the subject matter of the contract, 
arrangement or understanding in respect of which the application is made. 

4. Provide details of the contract, arrangement or understanding (whether proposed or actual) in 
respect of which the authorisation is sought. Provide details of those provisions of the 
contract, arrangement or understanding that are, or would or might, substantially lessen 
competition. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing - provide a true copy 
of the writing; and 

(b) to the extent that of any of the details have not been reduced to writing - provide a full 
and correct description of the particulars that have not been reduced writing. 

5 .  Where authorisation is sought on behalf of other parties provide details of each of those 
parties including names, addresses, descriptions of the business activities engaged in relating 
to the subject matter of the authorisation, and evidence of the party's consent to authorisation 
being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result from the 
proposed contract, arrangement or understanding including quantification of those benefits 
where possible. 

7. Provide details of the market(s) likely to be effected by the contract, arrangement or 
understanding, in particular having regard to goods or services that may be substitutes for the 
good or service that is the subject matter of the authorisation. 

8. Provide details of the detriments to the public which may result from the proposed contract, 
arrangement or understanding including quantification of those detriments where possible. 

9. Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement or 
understanding referred to in item 2, furnish with the application details of the manner in 
which those contracts, arrangements or understandings vary in their terms from the contract, 
arrangements or understanding referred to in item 2. 
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Our reference 

WAWTMIFIRS1000-9058587 
Woodside Plaza 

240 St Georges Terrace Perth WA 6000 
GPO BOX 9925 WA 6001 

Tel(08) 9460 1666 
Fax (08) 9460 1667 
www.corrs.com.au 

Sydney 
Melbourne 

Brisbane 
Perth 

30 January 2009 

Mr Richard Chadwick 
General Manager 
Adjudication Branch 
ACCC 
GPO Box 31 31 
CANBERRA ACT 2601 

Contact 
Thomas McFarlane (08) 9460 1779 

Ernail: thornas.mdarlane@corrs.com.au 

Partner 
Bill Keane (08) 9460 1600 

Email: bill.keane@corrs.com.au 

Dear Sir 

Cashcard Australia Limited - Feesmart Joint Venture: 
Submission by the Applicants in support of Application for 
Authorisation under Trade Practices Act 1974 (Cth) Section 88 

1 Application for interim authorisation 

1 .I This letter is provided in support of an application, by the Applicants for 
authorisation in relation to the Cashcard Australia Limited - Feesmart Joint 
Venture Proposal (Applicants), for interim authorisation, pursuant to section 
91 (2)(d) of the TPA. 

1.2 The Applicants seek interim authorisation from the date on which the ACCC 
decides whether to grant interim authorisation until such time as the ACCC makes 
a final decision on the authorisation application. 

1.3 This letter employs the same abbreviations and defined terms as the submission 
in support of the authorisation application (Submission), which is enclosed with 
this letter. 

2 Background 

2.1 The industry background and recent history of ATM system reform is set out in the 
Submission and is not repeated in full in this letter. 

2.2 By an instrument dated 8 December 2008, the RBA designated the ATM system 
under the PSR Act and published a Consultation Paper setting out a draft Access 
Regime dealing with those aspects of the proposed reforms giving rise to issues 
pursuant to the TPA. The Regime and the Access Code prepared by APCA are 
proposed to act together to implement proposed industry reforms. 

2.3 The key aspects of the draft Access Regime include: 
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(i) the mandating of a connection charge for the provision of direct 
connection services to new entrants to the ATM System; and 

(ii) the abolition of bilateral Interchange Fees paid by Issuers to ATM owners 
for the provision of ATM services, except for in specified circumstances. 

2.4 The exceptions to the prohibition on Interchange Fees being payable between 
participants in the ATM system occur where the interchange fee is being paid by: 

(i) a participant with a one-way arrangement to access one, and only one, 
other participant's ATMs and the fee is paid in respect of this 
arrangement; or 

(i i) a participant that is a member of an ATM sub-network and the fee is the 
common interchange fee payable between the members of the sub- 
network, and the fee is paid to another member of that sub-network. 

2.5 The RBAs consultation Paper setting out the Access Regime, stated that sub- 
networks with multilateral lnterchange Fees: 

". . . will allow small financial institutions to compete more effectively with 
large financial institutions in offering a widespread network of A TMs and 
are therefore pro-competitive. " 

2.6 The current Cashcard Network falls within the exception referred to in paragraph 
2.4(iii) above if a common interchange fee is retained. 

3 The relevant conduct 

3.1 The Applicants consider that, on the introduction of direct charging on 3 March 
2009, if the existing Cashcard Network multilateral interchange structure is 
preserved, its most viable marketing strategy would be the promotion of a DCF 
service, as occurs in networks such as the Allpoint network in the United states'. 

3.2 However, the promotion of a DCF service would require members of the network 
to agree not to charge a fee directly to the cardholders of other network members. 
The Applicants consider that such an agreement has the potential to be regarded 
as a price fixing arrangement under section 45A of the TPA, giving rise to 
potential contravention of section 45 of the TPA. 

3.3 To address this risk, and any risk that the Feesmart joint venture may be regarded 
as having the purpose, effect or likely effect of substantially lessening competition, 
the Applicants have decided to seek authorisation in relation to the provision of 
the JVA that requires members of the joint venture not to charge each others' 
cardholders direct fees for ATM use. 

See http:l/www.allpointnetwork.coml 
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4 Interim Authorisation - Statutory test 

4.1 The ACCC has the power to grant interim authorisations under section 91(2) of 
the TPA in relation to the current authorisation application. However, the 
Applicants accept that they must place sufficient material before the ACCC on 
which an interim authorisation may be properly granted2. The Applicants submit 
that for the reasons outlined below, sufficient material exists to support the 
granting of an interim authorisation in relation to the provisions of the Joint 
Venture Agreement by which members of Feesmart agree not to charge each 
others' cardholders directly. 

4.2 While there are not set legislative criteria, in assessing applications for interim 
authorisation, the ACCC looks to the particular circumstances of the case at hand. 
The Tribunal in Re lnternational Air a ran sport ~ssociat ion~ stated that: 

"It would be unwise, if not impossible, to attempt the task of defining all 
relevant principles that govern the grant of interim authorization by the 
Tribunal. Much depends on the facts of the particular case, the urgency 
of the occasion and the conduct of the application by the parties." 

4.3 A useful summary of relevant key considerations was articulated by the Tribunal in 
Re Queensland Timber ~ o a r d .  

4.4 That certain conduct may commence or occur pursuant to the granting of interim 
authorisations has no effect upon the ACCC's due consideration of the main 
application itself. The Applicants accept that the fact that particular conduct has 
been engaged in pursuant to an interim authorisation, does not affect the power of 
the ACCC to subsequently revoke an interim authorisation pursuant to section 
91 (2AB) of the TPA~. 

Potential for prejudice 

4.5 A important factor identified in Re Queensland Timber Board was to identify any 
possible harm to the Applicants if the request for interim authorisation is denied. 
As well as any potential harm to other parties if the request is grantedldenied 
should be identified. 

4.6 The ACCC will observe that the ATM industry reforms that will be implemented by 
the Access Code and Access Regime do not expressly require the Applicants to 
engage in the conduct that is the subject of this application. However, one of the 
exceptions to the RBA's designation has the purpose of enabling sub-networks to 
preserve an interchange structure. The Applicants submit that a DCF structure is 
a necessary element of any viable sub-network of this kind. 

Re Queensland Timber Board (1 975) 24 FLR 205 at 21 0 

lnternational Air Transport Association and Alitalia Linea Aerea ltaliana SPA (1 985) ATPR 40-537 at 46,336 

(1975) 24 FLR 205 

Re Mcllwraith McEacharn Ltd (1991) 104 FLR 295 
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4.7 If an interchange structure is used, it is necessary to ensure that consumers are 
not double-charged by the imposition of Issuer applied foreign ATM fees as well 
as direct charges imposed by the ATM owner. Unless a direct charge is prohibited 
by agreement between sub-network members, this double-charging is possible. 
For this reason the conduct that is the subject of the authorisation application is a 
necessary consequence of the Applicants' reliance upon, and giving effect to, the 
exception for sub-networks in the RBA designation. 

4.8 Should interim authorisation not be granted, the Feesmart proposal will be unable 
to be launched by 3 March 2009. From the moment the Direct Charging proposal 
comes on line in March 2009, until such time as an authorisation may be granted, 
the Cashcard Network members will become exposed to a significant competitive 
disadvantage and a significant likelihood that customers will move to the major 
banks. These customers may never be attracted back. 

4.9 The introduction of direct charging will create an immediate scale and coverage 
imbalance between those Issuers with large ATM fleets (the major banks) and 
those with small, geographically specific fleets. A scale imbalance will mean that 
cardholders of smaller financial institutions are likely to be direct charged at a 
"foreign ATM" rate for a high proportion of their transactions. We refer to the 
Consultation Paper setting out the draft Access Regime for the designated ATM 
payment system, published by the RBA on 8 December 2008. 

4.1 0 As the RBA sets out in the Consultation Paper, a multilateral interchange sub- 
network, such as Feesmart, enables the Applicants to acquire scale by reciprocal 
agreement with other members such that cardholders of Feesmart members will 
have access to a large network of ATMs at which they will not be charged directly. 
In the Feesmart proposal, interchange fees will instead be charged on a uniform 
reciprocal basis within the sub-network and disclosed to cardholders by the 
Issuer. This would be in line with the exception to the mandated interchange fee of 
zero set out in the RBA's draft Access Regime. 

4.1 1 The underlying rationale of the Feesmart proposal, recognised by the RBA in its 
Consultation Paper, is to allow the smaller financial institutions that make up the 
Cashcard Network membership to enjoy economies of scale in competing with the 
major banks in the wider ATM Network. In short, if an interim authorisation is not 
granted and Direct Charging is mandated at the sub-network level, this will render 
Cashcard members uncompetitive and liable to irreparable commercial damage. 

4.12 There is little if any consequence for the other non-Cashcard participants in the 
ATM System if an interim authorisation is granted. The Feesmart proposal does 
not alter the wider involvement of the Applicants in the ATM System, nor does it 
alter the Applicants' participation, via Cashcard, in the proposed Direct Charging 
reforms set out in the Code or in the proposed Regime. 

4.1 3 There will also be negative price implications for the cardholders of Cashcard 
Network members if interim authorisation is not granted. Those cardholders would 
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be subject to direct charging which will lift ATM fees generally once they use 
ATMs not owned by their building society or credit union. While the potential 
public benefits or detriments of the ultimate authorisation are not usually assessed 
at the time of considering a request for interim authorisation6, the potential impact 
upon Cashcard Network member cardholder's is an important consideration. 

Figure 1: Likely fees under each model 

Urgency 

4.1 4 An important factor identified in Re Queensland Timber Board was to look to any 
reasons as to why it was not realistically possible for a main authorisation 
application to have been lodged at an earlier time which would have obviated the 
need for interim authorisation. 
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Network 
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non-network ATM 

International Air Transport Association and Alitalia Linea Aerea ltaliana SPA (1 985) ATPR 40-537 at 46,337-8 
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4.1 5 The reason for urgency in this case arises from the 3 March 2009 deadline for the 
introduction of direct charging under the Access Code. On 8 December 2008, the 
RBA designated the ATM system under the PSR Act and published its draft 
Access Regime for the ATM System. Until that designation was made, the 
Applicants could not be sure of the scope and full effect of the designation and in 
particular, whether sub-networks would in fact be excepted. 

4.16 While there was some indication prior to December 2008 as to the RBA's 
approach to the continuation of interchange fees within ATM sub-networks such 
as the Feesmart proposal post 3 March 2009'~, it was not until the publication of 
the draft Access Regime and the related Consultation Document that the RBA's 
position became clear. Once the RBA stated that an exception to the direct 
charging model would apply to ATM sub-networks, the Applicants were able to be 
sure that the Feesmart proposal would be in compliance with both the drafts of the 
AccessRegime and the Code. 

4.1 7 However, the precise terms and form of the Access Regime have not yet been 
finally confirmed. The version currently published by the RBA is only the first draft 
of the proposed Regime and submissions from interested parties only closed on 
16 January 2009. A consultation process by the RBA with those parties making 
submissions is yet to commence. This process has the potential to change the 
draft Access Regime currently released. 

4.18 In addition, while the date fordirect charging has been known for some time, and 
the ATM reform proposals have been on the RBA's agenda for several years, the 
potential for the Feesmart model to raise concerns under the TPA was identified 
relatively recently, as the precise shape of the proposal became clear. The 
ongoing debate over the form, substance and coverage of the direct charging 
model to be implemented by the Code and the Access Regime has been a 
moving feast over the past 18 months. 

4.19 The Applicants have also needed to address technical and commercial issues 
associated with the ATM reforms, particularly in relation to the terms of the draft 
Code and the precise nature of the Joint Venture Agreement underpinning the 
Feesmart proposal. As a result, the decision to pursue authorisation was taken in 
October 2008, following initial consultation with the ACCC in June 2008. 

Status Quo 

4.20 In assessing whether to grant an interim authorisation, the Tribunal in Re 
Queensland Timber Board also looked to the extent to which relevant markets 
would change if interim authorisation was granted. The Applicants submit that the 
position outlined by the Tribunal was that an interim authorisation is more likely to 
be granted when it will maintain the status quo, and less likely when it will have 

lo For examples see Reserve Bank of Australia - Media Release 31 August 2007 'Reform of the ATM System in 
Australia'. 
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the effect of permanently altering the competitive dynamics of the market or 
inhibiting a return to the pre-interim position if final authorisation ultimately denied. 

4.21 The Applicants submit that neither of these concerns are present in this case. An 
interim authorisation over Feesmart will merely maintain the current status quo so 
far as the involvement of the Cashcard Network in the ATM market is concerned. 
At the sub-network level there is no substantial change in operations because 
Cashcard Network members currently participate in a DCF environment. 

4.22 It is the March 2009 Direct Charging reforms which are going to have a significant 
impact upon the markets defined at paragraph 7.3 in the main submission. An 
interim authorisation of the Feesmart proposal will have no effect upon the wider 
ATM Network and will not negatively alter the competitiveness of the market from 
what exists today, other than to render it ultimately more competitive once the 
industry-wide Direct Charging reforms are implemented. 

4.23 The Feesmart proposal raises a risk of a technical breach of the TPA and does 
not appear to have substantial anti-competitive effects. The conduct does not 
involve setting prices to consumers at supra-competitive levels. Rather, it 
involves an arrangement as to the-manner in which ATM services are to be 
charged (interchange rather than direct charging). Member Issuers are free to 
charge fees to their cardholders as they see fit. For this reason, the conduct does 
not have the profound effect upon competition that genuinely collusive 
arrangements generally involve. 

4.24 Should authorisation for the Feesmart ultimately be denied there will be nothing 
preventing the Cashcard Network from reverting to a Direct Charging model in line 
with the wider ATM Network. This is in line with the option already existent within 
the Feesmart proposal which allows Cashcard members to opt out of participating 
in the direct charging free system and still maintain membership in the Cashcard 
Network. 

If you have any queries, please contact Bill Keane on (08) 9460 1600 or Thomas 
McFarlane on (08) 9460 1779. 

Yours faithfully 
Corrs Chambers Westgarth 

l4P 
( 

Bill Keane 
Partner 
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1 Executive summary 

1 .I This submission is made to the ACCC by Cashcard Australia Limited 
(Cashcard) and Bank of China (Australia) Limited (Bank of China), which are 
together referred to in this application as the Applicants. 

1.2 This document provides information and analysis in support of an application 
for authorisation by the Applicants of conduct they propose in relation to a 
direct charge free arrangement (DCFA) which is proposed by the Applicants for 
the purpose of a multilateral ATM sub-network to be marketed by the 
Applicants using the brand Feesmart (Feesmart). 

1.3 The Applicants also apply for interim authorisation on the grounds stated in the 
letter attached to these submissions. 

1.4 The application for authorisation concerns conduct that may, but for an 
authorisation, be regarded as: 

(i) fixing, controlling or maintaining the price for services provided to 
consumers at automatic teller machines (ATMs) by the applying 
parties, in contravention of section 45(2)(a)(ii) and 45(2)(b)(ii), via 
section 45A of the Trade Practices Act 1974 (Cth) (TPA); or 

(ii) a provision in a contract, arrangement or understanding with the 
purpose, effect or likely effect of substantial lessening of competition, 
in contravention of section 45(2)(a)(ii) and 45(2)(b)(ii) of the TPA. 

1.5 The conduct will be contained in the Feesmart Joint Venture Agreement (JVA), 
which has not been drafted but will be provided as soon as it has been 
completed. 

1.6 The rationale for the DCFA arises from the reform of the ATM system in 
Australia following the Joint Report in October 2000 by the Reserve Bank of 
Australia (RBA) and the ACCC entitled "Debit and Credit Card Schemes in 
Australia - A Study of lnterchange Fees and Access" (Joint Report). 

1.7 By instrument dated 8 December 2008, the RBA designated the ATM system 
under the Payments Systems (Regulation) Act 1988 (Cth) (PSR Act) and 
published a Consultation Paper setting out a draft Access Regime dealing with 
those aspects of the proposed reforms giving rise to issues pursuant to the 
TPA. The Regime and the Code are proposed to act together to implement the 
proposed industry reforms. 

1.8 The key aspects of the draft Access Regime include: 

0) the mandating of a connection charge for the provision of direct 
connection services to new entrants to the ATM System; and 

(ii) the abolition of bilateral Interchange Fees paid by card issuing 
institutions to ATM owners for the provision of ATM services except 
for in specified circumstances. 



1.9 The exceptions to the prohibition on Interchange Fees being payable between 
participants in the ATM system occur where the lnterchange Fee is being paid 
by: 

0) a participant with a one-way arrangement to access one, and only 
one, other participant's ATMs and the fee is paid in respect of this 
arrangement; or 

(ii) a participant that is a member of an ATM sub-network and the fee is 
the common interchange fee payable between the members of the 
sub-network, and the fee is paid to another member of that sub- 
network. 

1 .I0 The latter exception to the RBA's designation has the purpose of enabling sub- 
networks to preserve an interchange structure. The Applicants submit that a 
DCF structure is a necessary element of any viable sub-network of this kind. 

1 .I 1 The Applicants consider that the introduction of direct charging will confer an 
advantage on lssuers that own large ATM fleets. Those Issuers will be in a 
position to offer a reduced-charge or charge-free service to their cardholders at 
their own ATMs. Those cardholders will therefore be able to avoid direct fees 
in many locations. By contrast, cardholders of small institutions such as 
regional banks, building societies and credit unions, are likely to pay fees for a 
higher proportion of transactions because these smaller lssuers have 
correspondingly small (and in many cases, regionally located) ATM fleets. 

1 . I2 Feesmart is a means by which members of an ATM sub-network may use 
interchange links to offer a direct charge free (DCF) service from a large, and 
geographically spread fleet of ATMs to cardholders of member institutions. 
Such an arrangement will have pro-competitive effects in retail banking 
markets because it enables small institutions to address their scale 
disadvantage in ATM services. 

1 .I 3 In order for the smaller institutions to be able to compete effectively within the 
ATM system they need to be able to offer their cardholders a reasonable 
network of ATMs which they can access at no charge or at a reduced charge. 
In many cases this is achieved through sub-networks such as the existing 
Cashcard Network in which a multilateral lnterchange Fee is payable between 
the various members. These sub-network arrangements have been explicitly 
targeted and catered for in the RBA and APCA direct charging proposals. 

1 . I4 The RBA's Consultation Paper setting out the Access Regime, stated that sub- 
networks with multilateral lnterchange Fees: 

". . . will allow small financial institutions to compete more effectively 
with large financial institutions in offering a widespread network of 
A TMs and are therefore pro-competitive. " 



2 Introduction 

2.1 This submission is provided in support of the application for authorisation 
pursuant to section 88(1) of the TPA to enter into and give effect to a contract, 
provisions of which may contravene section 45 of the TPA. 

2.2 In lodging this application, the Applicants do not concede that the proposed 
DCFA would contravene section 45 of the TPA but wish to have the certainty 
and protection afforded by an authorisation. 

2.3 The Applicants are seeking authorisation for a period of 5 (five) years in the 
first instance. 

Proposed conduct 

2.4 Feesmart will be an unincorporated joint venture constituted by agreement 
between the Applicants. While the joint venture will commence with two 
members, the Applicants intend to promote the project to other potential 
members, including members of the current Cashcard sub-network. The terms 
of the joint venture will be contained in the JVA. Confidentiality is claimed in 
relation to the JVA on the basis that it is a commercial document of an 
inherently confidential nature. 

2.5 The primary purpose of Feesmart is to establish, market and promote the sub- 
network of ATMs owned and deployed by the Applicants and any future 
members of that network. The network will offer and promote a DCF service at 
ATMs bearing the Feesmart brand. 

2.6 The Applicants-will enter into and give effect to a provision to the effect that the 
parties agree not to directly charge cardholders of Feesmart members (who 
are parties to the DCFA) at any of the ATMs owned by that member 
(Provision). 

2.7 For the reasons expressed in this submission, the Applicants consider that 
there is a risk that the Provision may, but for an authorisation, be regarded as: 

(0 fixing, controlling or maintaining the price for services provided to 
consumers at automatic teller machines (ATMs) by the applying 
parties, in contravention of section 45(2)(a)(ii) and 45(2)(b)(ii), via 
section 45A of the Trade Practices Act 1974 (Cth) (TPA); or 

(ii) a provision in a contract, arrangement or understanding with the 
purpose, effect or likely effect of substantial lessening of competition, 
in contravention of section 45(2)(a)(ii) and 45(2)(b)(ii) of the TPA. 

2.8 This application is made for the purpose of addressing that risk. 

2.9 The JVA will enable any member of the Feesmart joint venture to opt out of the 
Provision, on the condition that the Applicant does not make use of the 
Feesmart Brand. 



Statutory tests 

2.10 Section 90(6) of the TPA provides that the ACCC shall not grant authorisation 
for a provision such as that proposed by the Applicants unless it is satisfied in 
all the circumstances that: 

6) the provision of the agreement would result, or be likely to result, in a 
benefit to the public; and 

(ii) that benefit would outweigh the detriment to the public constituted by 
any lessening of competition that has resulted or would result or be 
likely to result from the contract. 

2.1 1 This submission first sets out relevant industry and statutory background and 
then addresses the public benefit of the Provision and its likely effect upon 
competition. 



3 The ATM network 

3.1 This part of the submission provides a brief summary of relevant industry 
information. It provides a relatively brief summary because of the ACCC's 
extensive involvement in analysis of the industry, before, during and following 
the Joint Report. 

The ATM network is part of the Consumer Electronic Clearing System (CECS). 
which is used to settle the exchange of value between lssuers and Acquirers of 
ATM card transactions in Australia. Each participant in CECS agrees for the 
benefit of each of the others to abide by the CECS regulations and manual, 
which set out the rules and technical requirements for processing and 
settlement of ATM card transactions. A management committee made up of 
the Australian Payments Clearing Association (APCA) members and system 
participants oversees the CECS. 

Participants in the ATM networks 

3.3 There are four main participants in an ATM transaction: 

0) the cardholder or customer; 

(ii) the institution that issues the card to the customer (Issuer); 

(iii) the institution that acquires the ATM transaction (Acquirer); and 

(iv) the ownerloperator of the ATM. 

3.4 The major banks variously perform roles as Issuers, Acquirers and ATM 
ownerloperators on a national basis. They have extensive ATM networks and 
interchange agreements with the primary objective of servicing their own 
cardholders. The major banks also have bilateral or unilateral arrangements 
with almost all lssuers and arrangements with ATM owners/operators. They 
also settle directly with other financial institutions for interchange transactions. 

3.5 Regional banks play the roles of regional Issuer, Acquirer and ATM 
ownerloperator. Their ATMs are generally concentrated around their 
cardholder base. The regional banks also have arrangements with lssuers and 
ATM owners/operators and settle with other financial institutions for 
interchange transactions. 

3.6 Institutions such as credit unions and building societies are generally smaller 
lssuers and ATM ownersloperators. They have smaller numbers of ATMs 
which are focussed on servicing their cardholders. Most of these institutions 
are members of networks such as Rediteller and Cashcard. Settlement in 
these networks is conducted between other financial institutions and the 
settlement bodies for these smaller institutions. 

Operation of the ATM networks 

3.7 ATMs form part of the access network provided by a card issuing institution to 
its cardholders. When cardholders use ATMs other than those provided by 
their own financial institution, cross-institution clearing and settling is required. 



3.8 ATM transactions on debit cards initiated by cardholders of Issuers are 
accepted by Acquirers by means of a series of bilateral agreements between 
them, and settled via the Exchange Settlement Account each direct participant 
has with the RBA. These bilateral agreements provide for mutually agreed 
fees to be paid by the lssuer to the ATM operator to reimburse the ATM 
operator (who may or may not be the Acquirer) for providing the ATM service 
(Interchange Fees). 

3.9 Where the Issuer and Acquirer are not the same institution, this is considered 
to be a foreign ATM transaction. Approximately 30% of ATM withdrawals are 
estimated to be from foreign ATMS'. In most cases, the cardholder is charged 
a foreign ATM fee by their Issuer, which is based partially (but not entirely) on 
the lnterchange Fees paid by that lssuer to the Acquirer. The foreign fee 
charged to cardholders by lssuers is currently $1.50 - $2.00 per transaction, 
although some of the smaller institutions do not charge a foreign fee. 

3.10 Once direct charging is implemented, issuers will be prevented from charging 
lnterchange Fees. It is not clear whether this will prevent them from charging 
other fees to their cardholders in relation to ATM usage, although there may be 
commercial issues if cardholders consider they are being charged twice for the 
same service, for example, once by the ATM operator for use of the ATM and 
once by the lssuer for accessing the account (Foreign ATM and/or card 
account fees). 

Growth of ATM networks 

3.1 1 When ATMs were first introduced, the larger national and regional banks 
offered stand alone ATM networks exclusively for their cardholders. Smaller 
financial institutions negotiated access to other institutions' ATMs to provide 
their cardholders with access to a greater number of ATMs. The incentives for 
smaller institutions are obvious. By providing their cardholders the added 
convenience of maximising the number of ATMs they can access through 
linkages with other networks, this also minimises the often substantial and 
ongoing investment required by an lssuer for the physical infrastructure 
required to expand its own ATM network. 

3.12 As the ACCC would be aware, a significant issue in the Australian retail 
banking sector over the past 20 years has been branch closure and 
specifically, its effect on regional communities. ATM deployment offers a 
significantly lower cost means of providing high demand cash withdrawal 
services. The growth of ATM networks has improved the efficiency of the 
Australian retail banking industry. 

3.13 Universal access to ATMs allows cardholders access to any ATM in Australia. 
Complete access reciprocity was achieved in 2001 with the establishment of 

ATM Industry Steering Group Discussion Paper - Direct Charging for 'Foreign' Automatic Teller Machine (ATM) 
Transactions in Australia. 4 March 2003 



the final bilateral link between two of the six ATM networks. Cardholders now 
have universal access to all 25,6582 ATMs in Australia. 

Cashcard and the ATM System 

3.14 Cashcard plays a number of roles in the Australian ATM market. Cashcard: 

0) owns a network of its own ATMs; 

(ii) acquires transactions from its own ATMs; 

(iii) supplies a range of services to Cashcard Network members including: 

(A) acquiring transactions from their ATMs; 

(B) switching, clearing and settling transactions; and 

(c)  providing access to Cashcard's interchange links with the 
major financial institutions. 

3.15 Cashcard is a direct participant in the CECS. Cashcard also operates a sub- 
network within which it processes transactions for sub-network members, and 
represents those transactions in CECS interchange (Cashcard Network). The 
members of the Cashcard Network are building societies and smaller ATM 
operators who do not wish to directly participate in CECS Interchange. 

3.16 The Cashcard Network comprises around 55 institutions (1 3 Australian and 
foreign banks, 16 building societies, 16 credit unions and 10 other 
organisations such as American Express, CreditLink and GE Capital). 

3.17 Since it was launched in 1982, the Cashcard Network has become an entry 
point for new card issuing and acquiring institutions. It offers an access 
mechanism to the payments system without the need to negotiate and develop 
individual interchange agreements. Members of the network are guaranteed 
interchange access with other members and Cashcard collectively negotiates 
access for its members with institutions outside the network. Each member 
acquires ATM transactions in its own right and uses the Cashcard Network to 
provide customers with access to ATMs beyond the scope of its own, often 
regional based networks. 

3.1 8 ATM transactions between Cashcard Network members are cleared and 
settled within the Cashcard Network according to the Cashcard Network rules. 
Under these rules, a similar regime of interchange exists with the interchange 
rates being set by Cashcard. 

3.19 Where an ATM transaction involves a cardholder of a direct participant in the 
CECS and the ATM of a Cashcard Network member, Cashcard represents the 
member in CECS, the counterparty settles with Cashcard, which in turn settles 
with the member. Likewise, where a Cashcard Network member's cardholder 
uses an ATM belonging to a direct participant in the CECS, Cashcard is treated 
as the counterparty in the transaction and the member settles with Cashcard. 

APCA statistics as at June 2008 



Interchange paid by Cashcard to the CECS participant is reflected in amounts 
payable to Cashcard by the member. 

Bank of China 

3.20 Bank of China is the Australian subsidiary of a Chinese corporation. In 
Australia, Bank of China has carried on business for over 20 years. Bank of 
China supplies the following services: 

Trade finance, letters of credit, documentary collection, letters of 
guarantee; 

Express remittance, traveller's cheques, safe deposit boxes, overseas 
student packages; 

Local and foreign currency deposits, foreign exchange, debit card, 
credit card encashment; 

Residential mortgages, commercial, construction & syndicated loans, 
overdraft facilities; 

Foreign exchange margin trading, spot & forward forex; and 

Australian dollar clearing and settlement services. 

3.21 Bank of China has two branded ATMs in Australia. These are deployed, 
managed and maintained by Cashard. Bank of China is a member of the 
current Cashcard network. 
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4 ATM industry reforms 

4.1 This description of the reforms is briefly stated. We assume that the ACCC is 
aware of the detail of the reforms. 

RBAIACCC Joint Report 

4.2 In October 2000, the RBA and the ACCC released the Joint Report. The Joint 
Report reviewed ATM networks and stated that cardholders using another 
institution's ATM were paying substantially more than the cost of the service 
which raised questions about competition in ATM charging. As discussed 
above, these foreign transactions presently incur lnterchange Fees with 
cardholders paying a foreign fee. 

4.3 The Joint Report formed the basis for ATM reforms in Australia. Its key 
findings in relation to the ATM networks were that: 

although Interchange Fees are the predominant means by which ATM 
owners around the world are recompensed, there are other 
alternatives available; 

existing interchange arrangements did not provide cardholders with 
correct price signals because cardholders using another institution's 
ATM were paying considerably more than the cost of the service3; 

because of the revenue flow from foreign ATM fees, financial 
institutions have no clear incentives to negotiate lower lnterchange 
Fees and these fees have been 'sticky' over long periods; 

Interchange Fees are not transparent because the fees are 
determined in confidential bilateral agreements between financial 
institutions. Cardholders must rely on their financial institutions to 
represent their interests; 

an Interchange Fee which redistributes benefits amongst participants 
may help to get the network established and can be an incentive for 
participation in an individual payment network; 

the rationale for Interchange Fees is that they encourage a payment 
network to grow beyond a size it would attain if the financial 
institutions involved earned revenues solely from direct charging 
customers; 

in order to contribute to efficient resource allocation, Interchange Fees 
should not overcompensate financial institutions for the transaction 
costs incurred and should be subject to regular reviews as costs and 
other conditions in the network change; and 

The report found that foreign ATM fees average around $1.35 per transaction while lnterchange Fees were around 
$1.03 per transaction and the cost of providing ATM cash withdrawals averages $0.49 per transaction 
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an alternative to Interchange Fees in ATM networks would be a direct 
charging regime in which ATM owners could seek to recover their 
costs directly from cardholders of other institutions using their ATMs. 

4.4 Cashcard agrees that, at the level of the large banks, direct charging is likely to 
facilitate more effective and informed competition in the supply of ATM 
transaction services to consumers. However, a direct charging model places 
smaller institutions at a scale and coverage disadvantage to their larger 
competitors. This issue is addressed in detail below. 

ATM Industry Steering Group 

4.5 Following the release of the Joint Report, the RBA, the ACCC and the 
Parliamentary Joint Statutory Committee on Corporations and Securities asked 
the ATM industry to consider a direct charging system for foreign ATM 
transactions. This would replace the existing bilaterally negotiated lnterchange 
Fees between card Issuers, Acquirers and ATM owners/operators. 

4.6 In March 2003, an industry working group of ATM owners including banks, 
building societies and credit unions (AISG) released a discussion paper on a 
voluntary proposal to remove ATM lnterchange Fees and move to a system of 
direct charging4. Stakeholders were invited to make submissions and 
comments. 

Draft ATM Access Code and Access Regime 

4.7 The RBA and various industry participants, including APCA of which Cashcard 
is a member, became engaged in negotiations for the purpose of reforming the 
ATM system in Australia. APCA set up an ATM Working Group to liaise with 
the RBA and to assess options for the implementation of proposed reforms. 

4.8 The ATM Working Group has reported regularly on its progress. Its reports 
may be viewed in pdf form at the following link: 

4.9 As part of the discussions, the RBA informed the industry that it expected the 
following to be implemented among CECS direct participants: 

re-setting of Interchange Fees to zero with any charges made by the 
ATM operator to be made transparent and billed direct to the 
cardholder prior to making the ATM transaction (direct charging); 
and 

development of an access regime to facilitate access to interchange 
links by new entrants in the market and a net connection charge 
(being the lowest surveyed direct connection charges). 

4.1 0 The ATM Working Group has progressed through several drafts of an ATM 
Access Code (Code) and is addressing the technical, legal and administrative 

ATM Industry Steering Group Discussion Paper - Direct Charging for 'Foreign' Automatic Teller Machine (ATM) 
Transactions in Australia, 4 March 2003 
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issues arising from implementing reforms to the ATM network. The Access 
Code is directed towards: 

(0 facilitating the introduction of the direct charging model to the ATM 
System; and 

(ii) setting out the conditions to be met by new entrants to the ATM 
System, the rights of new entrants and the obligations incumbent 
upon current participants in dealing with new entrants. 

Designation of the ATM System 

4.1 1 By way of an instrument dated 8 December 2008, the RBA designated the 
ATM system under the PSR Act and published a Consultation Paper setting 
out a draft Access Regime dealing with those aspects of the proposed reforms 
giving rise to issues pursuant to the TPA. The Regime and the Code are 
proposed to act together to implement the proposed industry reforms. 

4.12 The key aspects of the draft Access Regime include: 

(0 the mandating of a connection charge for the provision of direct 
connection services to new entrants to the ATM System; and 

(ii) the abolition of bilateral Interchange Fees paid by Issuers to ATM 
owners for the provision of ATM services .except for in specified 
circumstances. 

4.13 The exceptions to the prohibition on lnterchange Fees being payable between 
participants in the ATM system occur: 

0) where the Interchange Fee is paid in respect of a one-way 
arrangement, ie where an Issuer pays a fee to an ATM owner to allow 
its customers fee-free access to those ATMs, but reciprocal 
arrangements do not apply; and 

(ii) where the Interchange Fee is the common fee paid between 
members of an ATM sub-network, a sub-network being that 
component of the ATM system for which access is provided on a 
multilateral basis. 

4.14 The RBA has stated that the aims of the proposed Access Regime and the 
related reforms contained within the Code include: 

(i) making the costs of cash withdrawals more transparent to 
cardholders, and placing downward pressure on the cost of ATM 
withdrawals; 

(ii) helping ensure continued widespread availability of ATMs by creating 
financial incentive for the deployment of ATMs in a wide variety of 
locations and thus providing consumers with choice and convenience; 

(iii) promoting competition between financial institutions; and 

(iv) making access to the ATM System less complicated for new entrants 
and therefore further strengthening competition. 
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4.15 Relevantly to this application, in the Consultation Paper setting out the draft 
Access Regime the RBA has stated that the exception for sub-network 
lnterchange Fees will benefit competition by allowing smaller institutions to 
continue to provide access to a larger network of ATMs than they could 
otherwise provide themselves, allowing them to continue to effectively compete 
with larger financial institutions and therefore facilitating competition within the 
ATM industry. 

Direct charging proposal 

4.1 6 The RBA has mandated that the date for the commencement of the Access 
Regime and the direct charging proposal is 3 March 2009. After the 
introduction of the new regime, direct charging will replace the lnterchange Fee 
system. 

4.1 7 Currently, while an industry agreement has been reached on the broad shape 
of the direct charging proposal in terms of the RBA's draft Access Regime, 
consultation by the RBA with interested parties who have made submissions in 
relation to the draft Regime is about to commence. 

4.18 Under the terms of the proposed Access Regime, multilateral lnterchange Fees 
in sub-networks (such as those operated by Rediteller or Cashcard) or those 
that may form in the future are still possible. The AlSG has previously 
indicated that it had considered the impact of the proposed reforms on smaller 
financial institutions and "endeavoured to balance the positive competitive and 
public benefits provided by small aggregate networks whilst protecting the 
competitive incentives inherent in the direct charging moder5. This concern 
has since been reflected in the RBA's proposed Access Regime. 

4.19 Each of the major banks and most of the regional banks, Cashcard and 
Rediteller may become parties to the direct charging proposal if they become 
signatories to the Code. The credit union members of CUSCAL's Rediteller 
network and most of Cashcard's members may or may not become parties. 
Cashcard expects to implement direct charging at its own ATMs in relation to 
non-Feesmart cardholders. 

Letter from AlSG Chaiman to Michele Bullock, RBA 9 July 2004 (Confidential and Privileged) 
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5 Proposed Feesmart Network reforms - Direct Charge-Free 

5.1 Following the development of the draft Code, the Applicants identified that, on 
the introduction of direct charging on 3 March 2009, for multilateral interchange 
sub-networks, the most viable strategy would be the promotion of a DCF 
service to match the large ATM fleets of the major banks. 

5.2 This strategy is used by networks such as the Allpoint network in the United 
states6. 

5.3 However, the promotion of a DCF service would require members of the 
network to agree not to charge directly. Without such an agreement between 
Feesmart members, there is the potential for Feesmart members to charge 
each other lnterchange Fees as well as charging members' cardholders 
directly at the ATM. Such an outcome would: 

(0 create confusion among consumers; 

(ii) provoke disputes among members; 

(iii) increase fees for ATM services; and 

(iv) potentially constitute misleading or deceptive conduct in contravention 
of section 52 of the TPA. 

5.4 However, because the Applicants may be regarded as relevantly competitive in 
relation to the supply of ATM transaction services to consumers, the Applicants 
consider that such an agreement has the potential to be regarded as a price 
fixing arrangement under section 45A of the TPA, giving rise to potential 
contravention of section 45 of the TPA. To address this risk, the Applicants 
have decided to seek authorisation in relation to the provision of the JVA that 
requires members of the joint venture not to charge each others' cardholders 
direct fees for ATM use. 

5.5 In line with the sub-network exception set out in the RBA's draft Access 
Regime, Cashcard proposes to offer Cashcard Network members the option to 
participate in a zero direct-charge network after the introduction of the Code. 
For those members that opt-in, the intention is that none will direct-charge the 
cardholders of other lssuer members for using their ATMs. lnterchange will 
continue to be passed between lssuer and ATM operator within this group. 

5.6 In this way a smaller Issuer can offer its cardholders access to a large network 
of ATMs at a zero direct fee. A new card acceptance mark will be created so 
that cardholders can identify participating ATMs. For customers of Cashcard 
who do not opt-in, their cardholders will be direct-charged and no lnterchange 
Fees will apply. 

See http:l~.allpointnetwork.coml 
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6 Characterisation of proposed conduct 

6.1 The Applicants consider that the DCF provision in the proposed DCFA cannot 
properly be regarded as "fixing, controlling or maintaining" the price charged by 
the Applicants for ATM services in that: 

(0 for a price to be fixed or controlled, it must first exist. Since members 
who participate in the DCFA will not charge a price for ATM services, 
they do not consider it is possible for any price to have been fixed or 
controlled; 

(ii) even if zero is a price, the DCF requirement does not constitute a 
price fixing provision because the requirement deals only with the 
manner of charging for services and not the amount of any such 
charge. For this reason, the DCFA will not affect price competition; 

(iii) it has been suggested by Australian courts that if conduct does not 
have a harmful effect upon competition it ought not contravene the 
price fixing prohibition7; and 

(iv) the DCF requirement does not restrict the fundamental pricing 
freedom of participating members but rather merely requires them to 
exercise this freedom in respect of Interchange Fees and retail bank 
fees rather than through direct charges. The intention of the Proposal 
and the DCF requirement is not to restrain pricing freedom but to 
restrain the way in which this freedom is exercised. 

6.2 The Applicants also consider that the Provision is for the purpose of the joint 
venture and will therefore have the benefit of the joint venture defences in 
sections 76C and 76D of the TPA. 

6.3 However, the Applicants also recognise that there is some support in case law 
for the view that an agreement to charge zero price may be regarded as "fixing, 
controlling or maintaining" that price for the purpose of section 45A. 

6.4 For that reason, this application is submitted on the basis that: 

(i) the Applicants consider that their proposed conduct is, without the 
application, lawful; 

(ii) the protection of authorisation is sought in case that position is 
incorrect. 

' Radio 2UE Sydney Pty Ltd v Stereo FM Pty Ltd (1982) 62 FLR 437, at 448 (per Lockhart J). 
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7 Relevant markets 

7.1 As the ACCC has previously noted, in some cases it is not essential to define 
relevant markets with precision if it is apparent that a net public benefit would 
or would not arise regardless of the scope of the market. The Applicants 
submit that this is such a case. 

7.2 To assist the ACCC apply the statutory tests, the Applicants summarise the 
relevant services and their substitutes and state some assumed markets for 
the purpose of analysis. In doing so, we note the definition of a market in 
section 4E  of the TPA as explained in the QCMA* case, in which the Tribunal 
stated: 

"We take the concept of a market to be basically a very simple idea. 
A market is the area of close competition between firms or, putting it a 
little differently, the field of rivalry between them. (If there is no close 
competition there is of course a monopolistic market.) Within the 
bounds of the market there is substitution - substitution between one 
product and another, and between one source of supply and another, 
in response to changing prices. So a market is the field of actual and 
potential transactions between buyers and sellers amongst whom 
there can be strong substitution, at least in the long run, if given a 
sufficient price incentive. Let us suppose that the price of one supplier 
goes up. Then on the demand side buyers may switch their 
patronage from this firm's product to another, or from this geographic 
source of supply to another. As well, on the supply side, sellers can 
adjust their production plans substituting one product for another in 
their output mix or substituting one geographic source of supply for 
another. Whether substitution is feasible or likely depends ultimately 
on customer attitudes, technology, distance and cost and price 
incentives. " 

7.3 This submission addresses competition effects and public benefits in terms of 
several related markets: 

0 )  local markets for the supply of ATM transaction services to holders of 
ATM-capable cards (Retail ATM Markets); 

( i i )  the national market for the deployment and operation of ATMs 
(Wholesale ATM Market); 

( i i i )  the markets for retail banking services, as defined in the ACCC's 
public competition assessment of Commonwealth Bank's acquisition 
of ~ankwes t~  (Retail Banking Markets). 

Re Queensland Cooperative Milling Association Limited (1 976) 25 FLR 169 at 190. 

www.accc.gov.au 
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Retail ATM Market 

7.4 Consumers intending to perform an ATM transaction typically choose from a 
number of nearby ATMs. ATM owners, which earn revenue (currently in 
lnterchange Fees) supply substitutable ATM services within a local area. This 
submission does not identify any particular area with precision but instead 
proceeds on the basis that there are locally defined markets within which there 
is close competition between ATM owners. The ATM reforms aim to stimulate 
competition at this level. 

Wholesale ATM Market 

7.5 ATM owners compete to derive revenue from ATM usage by cardholders. Until 
the ATM reforms, this has been primarily achieved through the charging of 
lnterchange Fees. 

7.6 For ATM owners that are also Issuers, ATMs have an additional relevance as 
the means of delivering banking services to consumers and reducing branch 
costs. With the introduction of direct-charging, lssuers are expected to charge 
no fee to their cardholders for 'on us' transactions and apply a direct charge 
only on transactions performed by cardholders of other Issuers. 

7.7 As at 30 June 2007": 

(0 Cashcard owned approximately 5600 branded ATMs in Australia; 

(ii) Cashcard represented approximately 1900 other ATMs owned by 
other Cashcard Network members; 

(iii) the ANZ bank owns 21 71 ATMs; 

(iv) the Commonwealth Bank of Australia owns 3242 ATMs; 

(v) the National Australia Bank owns 1298 ATMs; and 

(vi) Westpac owns 1659 ATMs; 

7.8 The figures for the number of ATMs being operated by Rediteller as at June 
2007 are not known. However, the Applicants understand that Rediteller 
currently represent 1400 ATMs in the Rediteller Network, the majority of which 
are owned and operated by credit unions. 

Retail Banking Market 

7.9 The additional strategic importance of ATMs to Issuers that is described above 
makes the mode of ATM charging relevant to the Retail Banking Markets. For 
consumers who value convenience, the number and distribution of ATMs is an 
important element of a bank's service and a determinant of bank choice for 
deposit account services and other retail banking offerings1'. 

10 Australian Prudential Regulation Authority AD1 Points of Presence Workbook (June 2005 to June 2007) 

l1 see for example Hunt, R. "An Introduction to the Economics of Payment Card Networks"2003 Review of Network 
Economics. 
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7.10 As ATM networks developed as an important aspect of the retail banking 
sector: 

"[blanks soon came to realize that . . . the value of an ATM network to 
customers increased with the number of ATMs in the network. This 
realization led to the formation of shared ATM networks, which linked 
together the machines of several banks and allowed customers of a 
bank to access their accounts from any ATM connected to the shared 
network. '* 

Why EFTPOS is not included 

7.1 1 While cash withdrawals from ATMs remain popular for small transactions, non- 
cash payment instruments such as credit cards and EFTPOS could also be 
substitutable services for customers in certain  circumstance^'^. However, the 
Applicants submit that, for the purposes of this analysis, ATM services occupy 
a distinct market. 

12 Hannan, T, Kiser, E, Prager, R and McAndrews , J. "To Surcharge or Not to Surcharge: An Empirical Investigation 
of ATM Pricing" 2001 p3 

13 During 2008, there were approximately 73 million ATM transactions, 145 million EFTPOS transactions and 119 
million credit card transactions per month (APCA) 
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8 The factual I counterfactual analysis 

8.1 As Cashcard's submission to the RBA in July 2004 stated: 

"Cashcard believes that in order to provide a net public benefit, i t  is 
essential any new direct charging regime provide for aggregate 
networks to continue to be allowed to operate with an intra-network 
lnterchange Fee. "I4 

8.2 That is effectively what the RBA Designation in December 2008 achieved by 
excepting these sub-networks. However, in order for the Cashcard sub- 
network to continue to compete and attract membership from small institutions, 
it must offer the certainty of a clear charging model. 

8.3 Following the introduction of direct-charging, Cashcard considers that it is 
crucial to ensure that a sub-network that continues to operate using 
lnterchange Fees as the charging model does not allow members to direct 
charge also. This would also accord with RBA's well documented negative 
view of double-chargingq5. 

Circumstances without the conduct 

8.4 We refer to the pronouncements of the RBA in its recent Access Regime for 
the ATM system. The exception for sub-network participants appears to be 
based upon a number of assumptions regarding the effect of the direct 
charging proposal upon small ATM industry participants. 

8.5 Should the direct charging proposal be implemented in March 2009 and the 
Applicants are required to direct charge the cardholders of other 
Issuers/institutions, the following things are likely to result: 

0) smaller institutions would be at a competitive disadvantage to larger 
banks because they would be unable to fully reimburse ATM direct 
charge fees incurred by their  cardholder^'^; 

(ii) new entrants may struggle to maintain or grow cardholder numbers if 
they are unable to provide sufficient ATM access; 

(iii) a resulting reduction in the choice of ATM service providers in the 
market; 

(iv) potential shrinkage of ATM numbers and convenience to consumers; 
and 

14 Cashcard Submission to the RBA on Designation of the ATM Payments System, July 2004 pp 12 

'' RBA "Access Regime for the ATM System: A Consultation Document", December 2008, p.9; RBA Media Release 
"Payments System Reform", 10 December 2008. 

16 It is estimated that direct charges will be in the range of $1.50 to $2.00 per transaction, but for an example of 
media speculation see Gardner, N. "Bank customers could face millions in extra ATM fees"(Januaty 14 2009) 
Daily Telegraph; ABC Online "Choice warning on ATM Fee hikes"(Januaty 14 2009) 
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(v) customers may switch from smaller institutions to larger banks to 
avoid paying a direct charge andlor foreign ATM fee because larger 
banks are likely to offer access to a larger ATM network. This would 
enhance the market share of deposits of larger banks and reduce the 
market share of deposits of smaller banksq7. 

8.6 In 1996 in the United States, the Cirrus and Plus ATM networks introduced 
direct charges (called "surcharges" in the US) in addition to charging 
lnterchange Fees. This development was heavily criticised by small institutions 
and other industry participantsq8. One study concluded that these criticisms 
were overstated and pointed to empirical evidence that small institutions' 
market shares and profitability were not affectedqg. However, this study was 
conducted over a limited timeframe and in a market that had significant 
differences to Australia. 

8.7 In Australia, the banking market is relatively concentrated and dominated by 
the big four banks. Regional banks and smaller institutions have been an 
important source of innovation and constraint on these banks, a fact that has 
been recognised by the A C C C ~ ~ .  

Circumstances with the conduct 

8.8 By contrast, on the assumption that the direct charging regime is implemented 
in March 2009 and the Applicants chose to implement the DCFA, the following 
will occur: 

0) Feesmart will offer a mechanism by which smaller institutions may 
acquire ATM scale and geographic coverage to rival the ATM 
networks of the major banks; and 

(ii) member ATM operators will not direct charge cardholders of other 
members who opt in and will instead be paid an intra-network 
lnterchange Fee. 

8.9 The likely outcomes of the DCFA in terms of competition, efficiency and public 
benefit are addressed in the sections below. 

17 Massoud, N et al(2006), "The Impact of ATM Surcharges on Large versus Small Banks: Is there a Switching 
Effect?" Journal of Business, Vol79, no 4 p 2099 

Prager, R "The Effects ofATM Surcharges on Small Banking Organisations" 2001 Review of Industrial 
Organisation pp161 

l9 Prager 2001 at 162 
20 Jones, R "Regional Banking Reform" Sydney 2001 

5020981 11 page 22 



9 Public benefits 

9.1 The TPA does not define the term "benefit to the public" 

9.2 The Australian Competition Tribunal has defined public benefit as including: 

"anything of value to the community generally, any contribution to the 
aims pursued by society (in the context of trade practices legislation) 
the achievement of the economic goals of efficiency and progress."' 

9.3 The ACCC's Guidelines for ~uthor isat ion~~ state that the ACCC considers that 
all efficiency gains constitute public benefits. However, in determining how 
much weight will be given to efficiency benefits, the ACCC will consider: 

(i) has sufficient evidence been presented concerning the size of the 
benefit? 

(ii) is the gain sufficiently certain? 

(iii) will gains be offset by losses also resulting from the conduct? 

(iv) who are the beneficiaries of the gains? . 

9.4 Efficiencies giving rise to cost savings will be regarded as a public benefit. 
Economies that arise from savings in transaction costs when parties use the 
least costly mechanisms in planning, execution and monitoring economic 
activity will also be allowed.23 

9.5 The Tribunal has stated that: 

"The Tribunal gives a wide interpretation of public benefit, to include 
benefits to participants in the market as well as benefits to society at 
large."24 

9.6 Efficiencies that benefit consumers immediately through lower prices and 
increased output will receive the most weight, but other efficiencies will also be 
considered to the extent that they can be proved and can be shown to benefit 
other members of the community.25 

Less "foreign bank" fees 

9.7 The low Interchange ~ e e ~ ~  involved in the Cashcard ~e two rk '~  has enabled 
smaller institutions to provide relatively low cost foreign ATM access to its 
cardholders. For example, many of the smaller institutions offer a number of 
free foreign ATM transactions. 

" Re Queensland Co-operative Milling Association Ltd (1976) 25 FLR 169. 

'' March 2007. 

23 Competition Law in Australia 4Ih edition, Stephen Corones 

24 Re Australasian Performing Rights Association Ltd [I9981 ATPR (Corn) 50-256 

25 Re Qantas Airways Ltd [2005] ATPR 42-065 

26 The Interchange Fee has generally been estimated to be $1 . I0 (Australian Financial Review, 2004). 

'' Cashcard itself does not have any cardholders and does not issue cards to consumers. 
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9.8 Following the introduction of direct charging, a DCF network for smaller 
institutions would reduce the proportion of ATM transactions treated as "foreign 
bank ATM transactions for smaller institutions' cardholders. This is a direct 
benefit to cardholders of smaller institutions. 

9.9 At the street level, with Feesmart in place, cardholders of smaller Issuers will 
have greater choice of charging model, with the greater number and 
geographic coverage of DCF ATMs. 

Regional effects 

9.1 0 The location of non-bank ATMs is relevant to the benefit of the Feesmart 
model. Many small lssuers have a particular geographic focus, with ATMs 
dispersed accordingly. Consumers in regional areas may prefer to deal with a 
locally based institution, particularly in regional areas where major bank 
branches are not present. To the extent that DCF sub-networks benefit these 
regional lssuers and their cardholders, they benefit regional communities 
already faced with less convenient access to financial services. 
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10 Effect on competition 

10.1 This application for authorisation is made on the basis that the Applicants' 
proposed conduct may contravene section 45 of the TPA. However, for the 
reasons discussed above, the Applicants do not consider that the proposed 
DCFA will raise serious competition concerns. 

10.2 In considering the effects of the proposed DCFA, it is necessary to examine 
whether the proposed DCFA in any way adds or increases any anti-competitive 
detriment. Such an anti-competitive detriment would be constituted by 
lessening of competition as a result of the agreement. 

10.3 The Feesmart proposal raises the risk of a technical breach of the TPA and 
does not appear to have substantial anti-competitive effects. The conduct 
does not involve setting prices to consumers at supra-competitive levels. 
Rather, it involves an arrangement as to the manner in which ATM services are 
to be charged (interchange rather than direct charging). Member issuers are 
free to charge fees to their cardholders as they see fit. For this reason, the 
conduct does not have the profound effect upon competition that genuinely 
collusive arrangements generally involve. 

10.4 By participating in the DCF network offered by Feesmart, smaller financial 
institutions can offer their cardholders access to an ATM network of similar size 
and scope to that offered by the major banks which has the effect of improving 
the competitive position of these smaller institutions. It allows smaller 
institutions to level the playing field with larger banks with extensive networks 
and acquire ATM scale. Otherwise, the scale advantage of the major banks 
will result in a further concentration of the retail banking market in Australia. 

10.5 This effect has been the subject of significant research and writing. In ATM 
surcharges2', McAndrews states in relation to direct charges ("surcharges") in 
the United States: 

"A broader risk of surcharges is their potential to alter long-term 
competition among banks. By exempting customers of A TM owners 
from surcharges, the current system reduces the role of the shared 
A TM network to which the bank belongs and expands the role of the 
bank's own chain of machines. This arrangement encourages 
customers who prize convenience to establish deposit accounts with 
banks that have ATMs located in the customers' preferred locations 
rather than with banks that offer the highest deposit interest rates on 
deposit accounts. Hence, such surcharges can change the nature of 
competition among banks for deposits by reducing customers' 
sensitivity to deposit interest rates. Indeed, banks may choose to 
increase the intensity of competition in A TM locations and to decrease 
the intensity of price competition in deposit interest rates." 

10.6 McAndrews points to a number of undesirable outcomes from this, including: 

28 McAndrews, A (1998) 'XTM Surcharges" Current Issues in Economics & Finance, Vol4 Issue 4 
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(0 over-deployment and duplicated deployment of ATMs by competing 
banks, reducing efficiency and potentially raising prices; and 

(ii) weakened interest rate competition between banks. 

10.7 In the USA, DCF networks provide an alternative for smaller institutions who 
have sought to compete with the ATM networks provided by larger institutions. 
Industry analysts seeking to explain the growth of DCF networks in the US 
point to a number of factors, including demand for wider DCF access for 
lssuers of new kinds of stored value debit cards and small lssuers seeking 
more DCF access for their cardholdersz9. 

10.8 A survey conducted in 2006 by ATM & Debit News found that in the United 
States, DCF networks such as Allpoint had experienced, and were expecting to 
experience substantial growth30. The survey found that in the US, 17.1% of 
ATMs are part of a DCF network. Owners of US-based DCF networks have 
attributed this growth in part to the demand from small lssuers for a charging 
model that better positions them to respond to larger banks scale advantage3'. 

10.9 It has been shown that smaller banks can positively affect their market share 
by establishing a more extensive ATM network32. In the United States, there is 
evidence that DCF network availability has facilitated the growth of agent 
banking, increasing competition in retail banking markets33. 

10.10 This would be possible under a DCF network. 

10.1 1 The Applicants do not submit that direct charging is undesirable. They accept 
the findings of the RBA and the ACCC that it is likely to increase competition in 
ATM markets. However, the Applicants submit that it is crucial to preserve the 
choice of institutions to join multilateral interchange arrangements in order to 
gather ATM scale and coverage. 

10.12 In Australia, where there is a significant scale and geographic coverage gap in 
favour of the largest four banks, the negative effects of a direct charge only 
model could be pronounced. 

10.13 In Cashcard's submission to the RBA in response to the RBA's request for 
views on whether designation of the ATM system would be in the public 
interest, the retention of sub-networks based on an Interchange Fee system is 
"an essential component as it allows smaller financial institutions to remain 
competitive with larger institutions by providing their cardholders continued low 
cost A TM access." 

29 ATM & Debit Card News Vol5 2005 

" ATM & Debit Card News Vol6.2006 

3' ATM & Debit Card News Vol6,2006 
32 Massoud, N et a1 (2006), "The Impact ofATM Surcharges on Large versus SmaN Banks: Is there a Switching 

Effect?' Journal of Business, Vol79, no 4 p 2099 
33 ATM & Debit Card News Vol4,2004 "Agent-bank Competition Grows as More Firms Offer Free ATM Access" 
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10.14 This is a statement since mirrored in the RBA's Consultation Paper setting out 
the Access Regime and generally reflected in the position taken by the 
submissions recently received by the RBA on the draft Access ~ e ~ i m e ~ ~ .  In 
order for the smaller institutions to be able to compete effectively within the 
ATM system they need to be able to offer their cardholders a reasonable 
network of ATMs which they can access at no charge or at a reduced charge. 
In many cases this is achieved through sub-networks such as the Cashcard 
Network in which a multilateral lnterchange Fee is payable between the various 
members. These sub-network arrangements have been explicitly targeted and 
catered for in the RBA and APCA direct charging proposals. 

10.15 The maintenance of a sub-network based on an lnterchange Fee and DCF 
system would assist smaller institutions penetrate new markets without having 
to: 

(0 invest in significant physical infrastructure to build their own networks; 
or 

(ii) become a direct connector to the designated ATM system. 

10.16 This is a considerable efficiency saving for s;b-network members. 

10.1 7 It was recognised in the RBAIACCC Joint Report that: 

an Interchange Fee which redistributes benefits amongst participants 
may help to get a network established and can be an incentive for 
participation in an individual payment network; and 

the rationale for Interchange Fees is that they encourage a payment 
network to grow beyond a size it would attain if the financial 
institutions involved earned revenues solely from direct charging 
customers. 

10.18 The lnterchange Fee in a sub-network is essentially a form of cost sharing 
among the participants which allows new entrants to offer ATM services to its 
customers at a much smaller cost than creating its own networks or directly 
connecting with the CECS network. For example, Cashcard has supported a 
number of new entrants into the ATM payments system over the last few 
years3=. 

Less restrictive options 

10.19 Cashcard does not consider that a less restrictive option than the Provision 
would be workable in this case. 

10.20 First, the creation of a DCF offering is a competitive response to the likely 
charging model of the large banks, following the introduction of direct charging. 

34 See for example the submissions to the RBA filed by APCA, ANZ and NAB; the full text of all submissions 
received by the RBA on its draft Access Regime (January 2009) is available on the RBA website at: 
http://w.rba.gov.au/PaymentsSystem/Reforms/ATM/SubDraAccRegATMSys/index.html 

35 In the preceding decade this has included, among others: ING, Members Equity, HSBC, Macquarie Bank. Rabo 
Bank, Bank of China, GE, Bank of Cyprus and Arab Bank. 

- - 
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The large banks are likely to offer to their own cardholders a DCF service for 
'on us' transactions. This is what has occurred in other countries36 . 

10.21 If that is the case, the only means by which smaller institutions can address 
their scale disadvantage without investing in substantial ATM deployment is by 
creating a DCF sub-network by agreement. 

36 For example see PULSE Network "2008 Debit Issuer Study" 
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