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1 Introduction 

1 .I Authorisation applications A91 139, A91 140, A91 160 and A91 161 (Applications) have 

been made to the Australian Competition and Consumer Commission (ACCC) in relation to 
the joint marketing of domestic gas (domgas) by the Gorgon Gas Project (Project). 

1.2 The Project is an unincorporated joint venture between wholly-owned Australian 
subsidiaries of Chevron Corporation (Chevron), Royal Dutch Shell (Shell) and ExxonMobil 

Corporation (ExxonMobil) (together, the Participants). 

1.3 In the Applications, the Participants sought both interim and final authorisation to engage in 
the following conduct (collectively, joint marketing): 

jointly discuss and negotiate common terms and conditions, including price, under 

which domgas produced by the Project will be offered for sale by the Participants; 

enter into and give effect to contracts, arrangements or understandings between the 

Participants containing common terms and conditions, including price and price 

arbitrations 1 determinations, upon which domgas will be offered for sale and sold by 

the Participants; and 

in relation to any gas sales agreements entered into during the period of any interim or 

final authorisation for the supply of domgas, continue to give effect jointly to the 

provisions of such agreements over their term. 

1.4 Authorisation was sought in relation to the current Participants, and in accordance with 
section 88(10) of the Trade Practices Act 1974 (Cth) (TPA), authorisation was also sought 
in relation to any customer purchasing LNG from a Participant (LNG Customer) that 

obtains an equity interest in the Project, provided that the total aggregate equity interest 

held by all LNG Customers in the Project (including that LNG Customer's interest) does not 

exceed 10%. 

1.5 On 24 June 2009 the ACCC issued a decision granting interim authorisation. This reply 

submission concerns final authorisation. 

1.6 The Participants' primary arguments in support of final authorisation are set out in the 
Participants' previous submission dated 20 May 2009 (Original Submission). 

1.7 A number of third party submissions have been made regarding the Participants' 

applications for final authorisation. In addition, by letter dated 7 July 2009, the ACCC 
requested that the Participants provide further information on a number of issues. 

1.8 This submission responds to the issues raised by third parties and the ACCC, which the 

Participants see as falling within the following general categories: 

the structure of the market for domgas in Western Australia (WA domgas market); 

the feasibility of gas balancing arrangements in the WA domgas market; 

the public benefits and detriments arising under joint marketing, as compared to 

the Project not proceeding, or as compared to a hypothetical separate marketing 
scenario; 

- - 
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the relevance of the Pohokura joint venture in New Zealand to the ACCC's 

assessment of the Applications; and 

the robustness of the Project ring-fencing arrangements. 

1.9 For the reasons set out below, the Participants consider that none of the issues that have 

been raised undermine the fundamental arguments made in the Original Submission in 
support of the applications for final authorisation. 

2. The structure of the WA domgas market 
-- - -- - - - - 

2.1 An issue raised by the third party submissions is the degree of change the WA domgas 

market has undergone in recent years, and in particular whether certain structural features 
have emerged or developed which would now facilitate separate marketing. The 
Participants acknowledge that the WA domgas market has undergone some structural 

development since the ACCC last considered the market in the context of the North West 

Shelf Venture authorisation in 1998.' However, in making an assessment of the WA 

domgas market in order to determine the feasibility of separate marketing for the Project, 
the Participants necessarily have to consider the degree of change across all relevant 

market features and consider how the level of development compares to other markets 
where separate marketing has been demonstrated to be feasible. Importantly, the 
Participants consider that the third party submissions have failed to demonstrate the impact 
of the developments in the WA domgas market on what the Participants consider is the 

critical issue, namely the feasibility of separate marketing of domgas by the Project through 
the implementation of gas balancing arrangements. 

Number of domgas suppliers 

2.2 Third party claims in relation to the number of domgas suppliers are contradictory. In order 

to support a claim that it would increase competition to have each Participant as a separate 
seller in the market rather than jointly selling Gorgon domgas, repeated claims are made 
that only two suppliers produce over 90% of the State's domgas. However, concurrent 
claims are also made about the existence of new gas producers, which is claimed to 

demonstrate how much the market has changed and matured since 1998. 

2.3 Claims that the Participants have failed to recognise the changes that have occurred in the 

WA supply profile are incorrect. The Participants agree that since 1998 new domgas 

producers have begun supplying domgas in WA, but as Figure 1 below shows, only John 

Brookes can be considered as a significant new supply source. The Participants also 
agree that additional suppliers are likely to commence supply to WA in the future, as they 
outlined in the Original ~ubmission.~ 

' Norfh West Shelf Project (1998) ATPR (Com) 50-269. 

See, in particular. Confidential Figure 7. 
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Short-term trading of gas 

2.5 As was pointed out in third party submissions, the practice of shot-term trading of small 
parcels of domgas has arisen in the WA domgas market. The Participants did not claim 

that there was no such trading, however they do dispute its significance in the context of 
demonstrating a liquid, transparent spot market able to assist in settling possible gas 

imbalances for the Project. 

2.6 The Participants understand from market inquiries that the level of short-term trading of 

domgas in WA is subject to large fluctuations, as well as having peak seasons (winter and 

summer) and low seasons (spring and autumn). Although objective evidence is difficult to 
obtain, for the purposes of this submission, the Participants are prepared to assume that: 

The average annual volume of short-term domgas trades are around 50-70 TJIday, 
which is consistent with the claim put forward by DBNGP (WA) Transmission Pty 

Ltd (DBP); 

Peak seasons can see higher trades, whilst off seasons can see trades fall to an 

average 10-20 TJIday; 

Importantly, daily traded volumes are subject to large fluctuations and there is little 

consistency in daily traded volumes even in a given season; and 

The majority of traded packages are in the 1-10 TJIday range. 

2.7 The Participants understand that trading of domgas on a short-term basis in WA occurs on 
a sporadic and opportunistic basis, where buyers and sellers use short-term trading to 

mitigate risks of gas shortfalls or excess gas as they arise. Short-term trades in WA are 
not generally used for profit optimisation, as they are in developed spot markets, and the 

vast majority of domgas in WA continues to be supplied under long-term contracts. 

2.8 The Participants note that in a fully functioning spot market, trades can be expected to be 
offered for anywhere between 1 day up to several years in the future. Short-term trading of 

domgas in WA occurs on the short to medium term only, as it is primarily used to mitigate 

fluctuations between supply and demand as they arise. 

2.9 There is no formal trading platform operating in WA on which sellers can offer short-term 
gas trades on transparent terms and conditions. Instead, the Participants understand that 

sellers identify potential buyers, and vice versa, through their own networks or through 
brokers or consultants and then negotiations are conducted with the interested parties. 
The Participants are aware of the existence of a small number of brokers and 'energy 

consultants' operating in WA, with market inquiries suggesting around 3-5 
brokers/consultants currently operating. The Participants understand that the average 

trade involving brokerslconsultants is around 5-IOTJId, although larger quantities have 
been cleared. 

2.10 While there are some aggregators operating in WA, in particular Alinta and to a lesser 
extent Synergy, there does not appear to have been any substantial increase in the 
number of aggregators in recent years. Rather, there are unbundled operators from what 
was once a vertically integrated electricity and gas supply chain. These aggregators are 
essentially retailers who sell to households and smaller users of gas, utilising long-standing 
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supply contracts that were assigned to them at the time of deregulation. 

2.1 1 As the Chairman of the WA Economic Regulation Authority concluded in his presentation 
on a stakeholder survey into the gas market on 13 June 2007: 

A number of shippers and potential shippers also commented on the absence of a 

significant gas aggregator to allow small to medium energy retailers or users to 
obtain a gas supply. It was suggested that, in the current market, such firms have difficulty 
in both obtaining a gas supply contract from producers and a gas transportation contract 

from [DBNGP (WA) Transmission Pty Ltd] and so they would be assisted by an aggregator 
able to purchase and transport gas for on-sale to small energy retailers or users. 

However, it was also evident from stakeholder comments that those parties which had 
undertaken some aggregation activities in the past were reducing or discontinuing 
such activities (with suggestions that, for a variety of reasons including dealing with the 

[Standard Shipper Contract of DBNGP], it was getting all too difficult to justify the e f f ~ r t ) . ~  

(emphasis added). 

The Participants note Alcoa's submission that 'larger users like Alcoa would also be able to 
use flexibility within their own gas supply portfolios to help the JV manage gas balan~ing'.~ 
The Participants consider that the degree of flexibility within any particular customer's 
portfolio is something that is likely to vary significantly over time, and for the Participants 

who need to make decisions regarding the disposal of their gas in the immediate future, 
simply does not represent firm and sufficient flexibility during a must-take period many 
years in the future. The Participants would also reasonably have concerns given the 

current absence of any price transparency about the price that large users might wish to 
pay for gas from an underlifter that had large volumes to dispose of in a limited timeframe, 
as well as for the price at which gas may be needed to be purchased by an overlifter during 

a balancing period. 

2.1 3 The Participants do not believe that the existence of some short-term trading of domgas 
and the small number of brokers and aggregators facilitating this trade demonstrates a 
sufficient change to the WA market which would facilitate separate marketing: 

The volume of domgas subject to short-term trades in WA is comparatively low. 

Assuming short-term trading amounts to 50-70 TJIday (as put forward by DBP), this 
only represents around 5% -7% of the average daily demand. At other times of the 
year, especially during off-peak seasons, this proportion is understood to be much less. 

The existence of these trades does not change the fact that the WA domgas market 

remains overwhelmingly a contract-based market in which gas is supplied under long- 
term contracts. As DBP recognises, the WA domgas market is 'typically based on long 

Lyndon Rowe, Chairman, Economic Regulation Authority, Gas Issues in Western Australia, 13 June 2007, p 4, at 

http:llwww.era.wa.qov.a~1lcproot15664/25628I2007061 39~o20Gas%201ssues%2Oin~2OWestern%20Australiaqb20- 

%20Presentationo/o20to0/o2Othe0/~2OAIE0/~2OPerth0/b2OWA.~df. 

Alcoa World Alumina, submission to Australian Competition and Consumer Commission, 8 June 2009, p 7, at 

htt~:llwww.accc.qov.aulcontenfftrimFile.~html?trimFileNanie=D09+62501 .pdf&trimFileTitle=D09+62501 .~df&tr~mFileFromVe 

rsionld=881223. 
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term bilateral contracts for gas purchases and gas tran~~ortation'.~   he WA 
Department of Treasury and Finance also very recently noted that gas supply in WA 'is 
characterised by long-term bilateral contracts for gas and transmission capaci ty..." 

Submissions by industry participants and government to the WA Office of Energy Gas 
Tariff Regulations Review lssues Paper in 2007 confirmed the lack of a viable spot 

market in WA. The Department of Treasury and Finance stated that '[rlisks are further 

amplified by the fact that the Western Australian gas market has no formal short-term 
or spot trading, and as a result liquidity of gas trading is low.18 Synergy noted '[tlhe lack 

of a transparent spot market for short term gas supply and transport', and that '[dlue to 
the current capacity constrained nature of the gas supply and transport markets, new 

retail entrants need the flexibility to engage in spot trades or similar arrangements to 

manage their short term positions. Although there has been some development in the 
spot markets since 2007 due to the Varanus island explosion, the markets remain 
immature in WA." 

By comparison, in the established, 'commodity-based' gas markets of the United States 

and the United Kingdom, the Participants estimate that the spot market accounts for up 
to 90% of the gas produced in those markets. Under those market conditions, gas 

projects can be developed with no long-term supply contracts in place, as each seller is 
able to dispose of the product into a liquid spot market. 

The split between short-term and long-term gas sales in these developed markets 
(90%:10%) is essentially the reverse of the situation in WA (5%:95%), which serves to 

highlight the differences between the markets. The Participants strongly dispute that 

the limited trading activity that exists should enable them to enter commercial 
arrangements in a similar manner to overseas domgas markets where there are 

developed spot markets displaying fundamentally greater liquidity. 

The Participants note that some of the WA domgas market's smallest customers, with 

demand of 5 TJIday or less, have expressed interest in long-term contracts with 
Gorgon, suggesting that even market participants with small levels of demand don't 
view WA short-term trading as a viable option for firm supply. 

It cannot reasonably be argued that the low volumes of gas traded under short-term 
arrangements in WA have significantly changed the very 'lumpy' demand profile for WA 
domgas described in the Original Submission. For the Project in particular, the 

DBNGP (WA) Transmission Pty Ltd, submission to Australian Competition and Consumer Commission, 4 June 2009, p 5, 
at 

httv://w~w.accc.aov.a~1lcontenVtrimFile.~l~t1nl?trimFileName=D09+60967.~df&trimFileTitle=D09+60967.~df&trimFileFromVe 
rs1onld=881223,. 

WA Department of Treasury and Finance, Response to the Office of Energy Gas Tariff Regulations Review lssues Paper, 
undated, p.2, at htt~://www.enerav.wa.aov.aulc~rooUl055/8674/DTF.~df. 

WA Department of Treasury and Finance, Response to the Office of Energy Gas Tariff Regulations Review lssues Paper, 
undated, p.2, at htt~:llww.ener~v.wa.qov.aulc~root/1055/8674/DTF.~df. 

Synergy, Response to Review of the Energy Co-ordination (Gas Tariffs) Regulations 2000 lssues Paper, 2 October 2007, 
pp.2, 4, at htt~:llwww.enerav.wa.wv.aulc~rooUl054/8671/Svnerav.~df. 
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lumpiness of demand gives rise to significant risks in terms of the ability of an 
underlifter or overlifter in a gas balancing arrangement to secure sufficient customer 
loads during the must take period. Due to the lumpiness of demand in the market, 

periods of excess gas are also likely to arise in the period between the completion of a 
major gas supply agreement and the commencement of the following supply 
agreement. This is exacerbated by the number of large new projects potentially being 

developed, including Pluto and Macedon, that could secure large portions of demand. 
In particular, the low volumes of gas that are currently traded in WA fail to support an 

assessment that WA's short-term trading activity would be sufficient to address the 
potentially significant imbalances that could occur in the Project. 

Further, there seems to be an assumption in third party submissions that a Gorgon 
underlifter would be able to contract 100% of demand for any short-term gas volumes 

in WA to settle Gorgon imbalances, and that it would not face competition from others 
to trade that gas. This is an unrealistic assumption, especially where the imbalances 
are significant. In addition, even if hypothetically a Gorgon underlifter was able to 

contract all available short-term volumes on demand, they would need demand for 
these volumes to be available every single day during a must-take period in order to be 

able to dispose of their must-take entitlements. As described above, short-term trades 

in WA are sporadic, and the traded volumes fluctuate significantly. This contrasts 

markedly with a developed spot market in which there is sufficient transparency, depth 

and liquidity of short-term trades over an extended period of time. 

Accordingly, the fact that low volumes of domgas are currently traded on a short-term 

basis in WA cannot provide the Participants with the necessary degree of confidence 

that by the time the Project starts producing domgas in 201 5, let alone in 10-1 5 years 
thereafter, there will be sufficient transparency, depth and liquidity in any spot market 

which can settle potential imbalances for the Project. The fact that many of the recent 
short-term trades in WA stemmed from a single isolated incident (the Varanus Island 

explosion) does not provide certainty that a liquid, transparent spot market of sufficient 
depth to manage reservoir gas imbalances will develop in the future. 

Gas brokers and aggregators currently play a limited, and for Gorgon gas balancing 

purposes wholly inadequate, role in the WA domgas market. 

The limited volume of short-term trades has not given rise to a financial or futures 
market in domgas in WA. Financial markets will only develop once a highly 

sophisticated, transparent and liquid market is established. 

Developments in infrastructure and trading of capacity 

2.14 The availability of sufficient pipeline capacity on a short-term basis at commercial prices is 
obviously an important consideration for sellers and buyers of gas on a spot market, as is 
the availability of sufficient storage. Third party submissions also noted that short-term 

trading of pipeline capacity and gas storage services are available in the WA domgas 
market. Again, the Participants acknowledge the emergence of these features, but dispute 
that they are sufficiently developed to support separate marketing. 

2.15 As several submissions correctly point out, there are now some storage and balancing 
services for gas, such as the Mondarra storage facility and the park and loan and storage 
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services on the Dampier to Bunbury Natural Gas Pipeline (DBNGP)." However, the 

Participants consider storage facilities in WA are underdeveloped and not fully integrated." 

2.16 Compared with the potential storage needs from the Project output of 300 TJIday, the 

Mondarra facility will clearly be of limited use, even if it could be assumed that Gorgon 

could acquire 100% of its capacity. 

2.17 The Participants understand that DBP has recently (the Participants understand these 
services have been on offer for less than 12 months) begun offering park and loan and 

storage services on the DBNGP that can be used to assist parties to trade and store gas. 

However, the ability of these services to accommodate the potentially large volume 
requirements of the Project (simultaneously with other large projects likely to come online 

in the future), is far from certain and DBP's submission does not indicate how the DBNGP 

could accommodate large differences between the amount of gas 'parked' and the amount 
of gas that is 'loaned' which may arise. Furthermore, DBP's park and loan and line storage 

is for day to day, or month to month, balancing needs. It would not allow a Participant to 

store tens and possibly hundreds of PJs of gas if the Participant suffered marketing failure 

in respect of its production entitlement (i.e. a Participant being unable sell its share of 

production, or only being able to sell such share at a sub-economic price and thus having 
to shut-in its entitled production for an extended period of time). 

2.18 The Participants note DBP's submission that the DBNGP Standard Shipper Contract 
available for firm services provides for an unconditional Accumulated Imbalance Limit of +/- 
8% of contracted capacity and a conditional limit of +I- 20%. DBP says, based on current 
contracted capacity across all firm services on the DBNGP of 800 TJIday, total available 
Accumulated Imbalance Limits would amount to over 160 TJIday. DBP has also noted in 
its submission that the firm full haul capacity of the pipeline as currently configured is 785 
TJIday and that 'the firm full haul capacity of DBNGP is fully contracted under pre-existing 

contracts until at least 2019 with the potential for the capacity to remain fully contracted 

under these contracts until 2029 if options under these contracts are exercised by 

shippers.' The Participants also note that cl 9 of the DBNGP standard Full Haul T I  
Contract Terms and Conditions provides that shippers must use their 'best endeavours' to 

return their Accumulated lmbalance Limit back to zero.12 

2.19 The practical effect of this appears to be that shippers on the DBNGP cannot reliably and 
commercially leverage the imbalance limits under their haulage contracts to facilitate gas 

trading on the pipeline, because they must balance their capacity use in the long-term, and 

in any case cannot fall outside of the +I- 8% of contracted capacity range over time. The 

Participants also note that associated fees and costs will be relevant in assessing how 

'O Indeed, the Participants plan on entering into an Operational Balancing Agreement with DBP to address daily shipper 
receipt imbalances on deliveries into DBNGP. It is important to recognise that this type of agreement addresses minor daily 

imbalances in the pipeline that arise from plant operation only, it is not a gas balancing agreement dealing with the 

balancing of gas in the reservoir. 

I I It should be noted that a developed market like the United States has about 400 underground storage facilities with a 

storage capacity sufficient to meet approximately 20% of annual demand. See Concept Economics Report. Annexure 2 to 

Original Submission. p 58. 

l2 Available at htt~://www.db~.net.aulCustomerlnform31ion/doc~1ments/PrecedentTlShi~~erConlracl.~df. 
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viable an option 
able to carry up 
of gas trading. 

this is. In reality, it does not appear that multiple shippers would be freely 
to 8% extra gas on the pipeline on any given day to facilitate large volumes 

Further, in the Original Submission the Participants indicated that their understanding was 
that the DBNGP would require a commitment of between 100-1 50 TJIday to economically 

expand. The Participants note DBP's submission that pipeline expansion can be provided 
for incremental quantities as low as 10 TJlday, referring to the fact the DBNGP Standard 

Shipper Contract prescribes that DBP must expand for demand increments of 10 TJIday. 

The Participants acknowledge this contractual obligation, but note that the history of 
expansions of the DBNGP suggests that an economical expansion requires much greater 

volumes, and note that the expansions the Participants are aware of occurred in 2002 for 

400 TJIday and 2005 for 100 TJlday after demand could be demonstrated to exist. 

2.21 DBP in its submission has argued that the practices around contracting and short-term 
trades which are developing in the WA domgas market are 'creating a degree of liquidity in 
the Western Australian market which did not exist in 1998.' The Participants' assessment 

is that the current degree of development is not sufficient to support separate marketing. 
None of the third party submissions have demonstrated that such an assessment is 

incorrect. 

Customers 

2.22 Claims that the Participants have failed to recognise an increase in the number of 
customers in WA are incorrect. The Participants accept that there has been an increase in 

the number of customers in WA. Again, what the Participants dispute is the significance of 
this increase, given that the overwhelming majority of demand in WA continues to come 

from the six largest customers. The number of customers and the concentration of 

demand in WA is in stark contrast to the many thousands of customers in other 
international markets in which gas balancing arrangements are routinely used. 

Conclusion 

2.23 The ACCC noted in the 1998 NWS determination that for separate marketing from a large 

gas project to be viable a number of factors needed to be present (which are set out 
below)I3, none of which currently exist in the WA domgas market: 

a significant increase in the number of customers. The Participants do not dispute that 

there has been an increase in customer numbers, however demand remains highly 

concentrated with six customers representing >90% of WA's total gas demand. 

adequate gas storage facilities. Gas storage capabilities in WA are not proven to 
assist in addressing gas imbalances for the Project, which has potentially large storage 
requirements. 

development of significant short-term and spot markets. Again, the Participants do not 

dispute that there are some short-term trades of gas in WA and that there is potential 
for pipeline capacity trading on a short-term basis to enable delivery of such gas. 

'3 North West Shelf Project (1998) ATPR (Corn) 50-269. 
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However, the levels of trading are not significant enough, nor sufficiently proven, to 
fully address the risks facing the Project, being a large greenfields project. 

the creation of gas-related financial markets. No such financial markets have yet 

developed in relation to the WA domgas market. 

2.24 As noted in the Original Submission, the Participants recognise that the relevant market 

features may develop in time to a stage where they support separate marketing, and they 
have limited their application for authorisation accordingly. However, the Participants 

consider the features are not sufficiently developed at this stage, and the third party 

submissions have not demonstrated otherwise. 

3. The feasibility of gas balancing arrangements for the Project 

3.1 As explained in detail in the Original Submission, in order for separate marketing of the 

domgas produced by the Project to be feasible, the Participants would need to implement 

gas balancing arrangements. The Participants have already set out in the Original 

Submission the issues that currently render gas balancing arrangements unfeasible for the 
Project. 

Impact of developments of key market features for feasibility of gas balancing 

3.2 As discussed in section 2 above, third party submissions have highlighted market features 

that can assist particular customers or suppliers to balance short-term daily or seasonal 

operational fluctuations in their gas needs. The Participants do not dispute this. However, 

even taken together the features discussed above at their current level of development - 
short-term trades of gas and capacity, brokers and aggregators and storage and balancing 

services - fall well short of the market environment that would be required to support the 
scale of gas balancing required by the Project. 

3.3 It is essential for effective gas balancing for the Project to have available gas storage 

facilities able to park excess gas from a 300 TJlday operation; an established spot market 

freely able to purchase excess gas at competitive and transparent prices in order to settle 
potentially large imbalances; and infrastructure able to support the day-to-day transmission 

and sales of excess gas or the purchase of shortfall gas. This is simply not the case in the 

WA domgas market. 

3.4 Even if all of the claims by third parties about changes to WA gas market characteristics 

are accepted - despite the clear evidence above that the changes have been around the 

margins - none of the submissions by third parties have demonstrated the commercial 

viability of gas balancing agreements for the Participant's proportionate shares of reserves 
in the Project. 

3.5 The Participants are well aware that customers would prefer that gas be separately 
marketed - indeed, this is the preference of the Participants themselves, and they are 

doing so in relation to LNG where the features of the market make separate marketing 
feasible. However, the Participants do not believe it is appropriate that they should be 
forced to enter gas balancing agreements and accept significant investment risks where 

the market's structural characteristics makes the level of risk of material imbalances arising 

unacceptably high. 
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3.6 Given the current level of development of domgas trading in WA and the non-existence of 
anything but short-term gas storage, a Participant could be facing the real possibility of 
marketing failure of its entitled production. This is in stark contrast to participants in well 

developed spot markets, where the only major risk is the price, and there is certainty that 
large volumes will find a buyer and can be transported, or can be stored. The risk of 
marketing failure and the general uncertainty around the level of risk given the early stages 

of short-term trading and supporting services in WA, have led the Participants to the 

conclusion that gas balancing arrangements for the Project are not feasible at this stage. 

Alleged examples of 'gas balancing' in WA 

3.7 Third party submissions point to several examples of arrangements in WA that are claimed 
to be proof that gas balancing agreements are workable in WA for the Project. The 

Participants dispute the factual accuracy of these claims, and their relevance. 

NWS 

3.8 As the DomGas Alliance identified, the NWS development is run by two differently 
constituted joint ventures, being: 

the original five party Domestic Gas Joint Venture (the Domgas Venture) created to 

supply 5064 PJ of sales gas to the WA domgas market; and 

the subsequent six party venture (the lncremental Venture) created to produce 

natural gas for supply into WA in excess of the scope of the Domgas Venture. 

3.9 The Domgas Venture has rights to only 5064 PJ of reserves, and is also subject to limits on 
it daily production. Under its supply contracts, it has fully contracted its 5064 PJ 

entitlement, and the joint venture partners anticipate that the entitlement will be cleared by 
around 2016. However, under those supply contracts, the gas requirements currently - and 

will in the future - exceed the Domgas Venture's daily production limits. To ensure that 

customers receive uninterrupted supply and to minimise inconvenience and transaction 
costs, the Domgas Venture essentially purchases the difference from the lncremental 

Venture and makes a financial settlement to it.I4 

3.10 Under the NWS arrangements, the Domgas Venture is in the unique position of being 

restricted to a fixed reserve of 5064 PJ, and also subject to a fixed daily production limit. 
NWS has fully contracted its reserves and also daily output, and from time to time requires 

small amounts of additional output from the lncremental Venture to assist it to meet its 
obligations under its supply agreements. There is no 'balancing' of gas occurring between 
the two ventures, as any flow of gas is essentially a sale of gas by the lncremental Venture 
to the Domgas Venture, and no adjustments is made to the respective ventures' 
entitlement to remaining reserves. 

3.1 1 In contrast, under a gas balancing agreement for the Project, in the context of a project- 
based market with lumpy demand profiles, significant volumes of gas would need to be 
balanced between the parties over time to maintain each Participant's proportionate share 

14 North West Shelf Project Participants, submission to Senate Economics Committee Inquiry into the Joint Marketing 

Arrangements in the North West Shelf, 15 October 2008, p 2, at 

ht t~: l lww.aph.~ov.aul~enatelcommil tee/econonis cttelexcise nw shelf 081submissionslsub03.~df. 
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of the reserves. 

Jansz / lo 

3.12 The operation of the Jansz 1 lo fields is carried out under a unitisation arrangement. Such 

arrangements are used where a petroleum reservoir straddles more than one title. As the 

geological structure of a field is the main factor to be considered in achieving optimal levels 

of hydrocarbon recovery, technical and geological factors will dictate the preferred location 
in which the wells should be drilled. It may be the case that a field under a group of 

licensed areas will achieve optimal recovery levels if extracted in only one specific licensed 
area. Thus, unitisation is the joint, co-ordinated operation by all the owners of rights in the 

separate titles that cover the reservoir. In the case of Jansz 1 lo, this essentially treats the 
Jansz and lo fields as one 'unit', and apportions ownership: 

of production from the unit according to the parties' respective interests in the titles; 

and 

in the reserves themselves as between the different joint ventures holding the 
relevant titles. 

3.13 In effect, a unitisation agreement determines (and then fixes) that part of the reserves 

attributed to each title and the corresponding entitlement of the parties to production from 
the reservoir. No 'balancing' of any sort occurs and to the extent any party underlifts or 

overlifts the unitisation agreement is incapable of dealing with this nor does it include 

mechanisms to allow parties to re-balance. There is no link between unitisation 

agreements and gas balancing agreements. 

BP and lo 

3.14 The agreement between BP and Shell in relation to lo gas is a simple offtake arrangement. 

As BP describes on its website: 

BP and Shell have also agreed a Petroleum Sale and Purchase Agreement and an LNG 
Sale and Purchase Agreement. These arrangements set out the terms and conditions by 
which BP will sell petroleum to Shell, and purchase it as LNG cargoes after it has been 
processed through Gorgon LNG infrastr~cture.'~ 

3.15 This arrangement simply cannot be claimed to be a gas balancing agreement maintaining 
each Participant's proportionate share of the reserves. 

Gorgon LNG 

3.16 Some submissions argue that as the Participants will be entering into a gas balancing 

agreement for the LNG portion of the Project, they will have no problems with operating 
one for domgas. However, the determinative difference is that LNG is traded in an 

international commodity market with a deep and established spot market in which the 

ability to settle imbalances at transparent prices is not a concern. As an example of the 
depth of the global LNG Market, an LNG imbalance would be handled by a sing lei^^ 
Ship cargo which holds approximately 3200 TJ or approximately 4 times the daily 
throughput on DBNGP. There is limited potential for marketing failure in the disposal of 

15 See: ht tu : l /~~~.bp.~om/~ener icar t ic le .do?cate~od=9868&content ld=7053385,  last viewed 28 July 2009. 
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LNG. This provides a stable and predictable base against which long-term investment 
decisions can be made, and mitigates many of the key risks present in a gas balancing 

agreement. 

3.17 As shown above, the WA domgas market's depth and liquidity is not at a level currently 
that can be relied upon in this way. The extent of short-term trades is very limited. There 

is no certainty at this point in time that sufficient depth and liquidity in short-term trading 

and complementary storage and pipeline capacity will be available, through short-term 

trades when the need arises to settle imbalances under a gas balancing agreement for the 

Project many years in the future. Accordingly, the WA domgas market exposes the 

Participants to the real risk of marketing failure. 

Alleged examples of separate marketing in WA 

3.18 The Participants noted in the Original Submission that Santos was separately marketing 
some of its gas from the John Brookes joint venture in which it participates with Apache. 

The Participants understand this arrangement to have come about because Apache has a 

supply shortfall under an existing long-term gas supply agreement with a large gas buyer in 

relation to the Harriet joint venture, and so has 'reserved' a certain quantity of its share of 

gas from John Brookes to meet its obligations under that agreement.16 This has left 

Santos to separately sell its share of the equivalent volumes which would otherwise have 
been contracted jointly." Notwithstanding, it would appear that the bulk of gas from John 

Brookes been jointly marketed by Santos and ~pache." 

3.19 The Participants are not aware of any other project in WA separately marketing domgas. 
In particular, their understanding is that: 

domgas from the Harriet joint venture is jointly marketed;lg 

domgas from the East Spar joint venture was jointly marketed prior to production 

ceasing in 2006~' 

domgas from the greenfields Reindeer joint venture is jointly marketed.21 

'"ee http:/lwww bf~l.com.au~iridex.php?option=com events&ltemid=7, last viewed 27 July 2009. 

17 Publicly available information indicates that Santos has sold some gas from John Brookes on a separate basis for periods 
of up to 10 years (although nearly all contracts appear to be for periods of 5 years or less). Notably, the fact that Apache 

and Santos chose not to market gas separately in relation to their greenfields Reindeer joint venture would suggest that they 

do not consider that separate marketing is feasible in the WA domgas market, despite Santos having previously sold a small 

part of its share of John Brookes production separately. 

l8 Publicly available information indicates that Apache and Santos have numerous gas sale agreements which have been 
agreed with buyers on a joint basis, including (i) a contract to supply Newcrest Mining with 120 PJs of gas over 15 years; (ii) 
a contract with Energy Developments Limited LNG (WA) Pty Ltd to supply 58 PJs of gas over 20 years; (iii) a contract with 
Wambo Power Ventures to supply 229 PJs of gas over 15 years; and (iv) a contract with Tap Oil Limited to supply 33 PJs of 
gas over 9 years. 

l9 Refer footnote 16. 

20 As noted above, the Participants understand East Spar ceased production in 2006 and they are not aware of it 
recommencing production to date, see: htt~~/:www.a~achecor~.comlO~erations/Australia/Production.as~x. 

21 See http://www.reuters.comlarticle/~ressRelease/idUS91169+06-Jan-2009+PRN20090106, last viewed 27 July 2009 and 
1itto:l~www.santos.comlactivil1es-browser/development-~roiects/reindeer.asvx, last viewed 27 July 2009. 
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4. Public benefits and detriments 
~- ~~ - 

Benefits of the Project 

4.1 The Participants have commissioned an independent expert report from AClL Tasman 

consultants to better understand the increased costs should they be forced to separately 

market domgas. This report was provided to the ACCC on 23 July 2009 and can be 
accessed on the ACCC's ~ e b s i t e . ~ ~  

4.2 The AClL Tasman report compares a base case model (no Project domgas) with various 

models that contain the domgas component of the Project under joint and separate 

marketing. When comparing the base case model to the joint marketing model, the report 
shows substantial public benefits. In particular, AClL Tasman modelling indicates that:23 

the net present value (NPV) of change in real economic welfare24 from the Project 
proceeding on a joint marketing basis, as compared to having no Project, would be 

$8,942 million25 for WA, and $8,965 million for Australia. 

WA's Gross State Product (GSP) would be 0.19% higher in 2015-2016'~ under a 

joint marketing scenario compared to the situation if the Project does not proceed, 

and 0.95% higher by 2029-30. In the years up to 2021, the sale of Gorgon domgas 

is projected to increase WA real GSP by around $200 million a year. 

During the construction phase and the operation phase of the Project over the 
period to 2029-30, WA's economic output would be increased by $1 0.7 billion 
under a joint marketing scenario, as compared to the situation if the Project does 

not proceed. 

the availability of Gorgon domgas significantly reduces the level of price rises 
compared to the scenario where the Project does not proceed - albeit that prices 

would still rise in real terms. Under joint marketing, the availability of Gorgon 

domgas is estimated to result in an average $1.76/GJ reduction in delivered gas 

prices over the period 2014-15 to 2029-30, which is a 13.4% price reduction 
compared to the situation where the Project does not proceed. 

23 The figures summarised here relate to the 'Current Reserves Scenario Set', that is, the modelling AClL Tasman 

performed based on currently identified gas reserves, with current 50% probability of exceedence (P50) estimates. It is 

noted that AClL Tasman also modelled an 'Additional Reserves Discovery Scenario Set', in which the current P50 gas 

reserves were increased by 50% to reflect possible new discoveries of gas, or additional new developments. 

24 Measured in Gross National Product (GNP). Note the AClL Tasman report also assesses change in Gross Domestic 

Product (GDP), see Figure 12 of the AClL Tasman report. 

25 All references are in 2008 A$ 

26 . 1.e. the first full year Gorgon domgas is sold in WA. 
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Benefits post-FlD 

4.3 Some parties have claimed that even if there are some public benefits from joint marketing 
in the period prior to a Financial Investment Decision (FID), that there are no public 

benefits in joint marketing once an FID decision has been made. 

4.4 These Participants dispute these claims. The benefits of the Project are not simply limited 

to the period pre-FID. As the ACCC recognised by granting a long-term authorisation to 
the PNG Gas Project which extended well past the likely FID decision datez7, an 
authorisation to engage in joint marketing after FID can still assist to secure the substantial 

public benefits of developing a greenfields project. 

4.5 As set out in the Original Submission, a project does not stop being greenfields simply 
because an FID decision has been made. For the Project, there will be many years 

between FID and estimated first gas, and in the interim infrastructure costing billions of 

dollars is required to be developed. During that time, the Participants will still be in the 

process of making key decisions about the development of the domgas component of the 
Project, including the funding for specific investments such as the domgas pipeline and the 

timing of construction activities. Arguments that authorisation post-FID are unnecessary 
fail to recognise the potential impact on these activities if joint marketing was not permitted. 

4.6 In addition, as the Original Submission sets out in detail, the domgas obligation under the 
State Agreement is subject to a commercial viability test and a failure to satisfy any one of 

the Participant's commercial requirements due to the inability to jointly market gas may 

mean that domgas marketing by one or more of the Participants is delayed. There is a risk 

that one or more of the Participants will prefer to defer revenues from domgas sales until 
some time in the future when changed market conditions, in their opinion, enable separate 

marketing (ie. gas balancing) on an acceptable commercial basis. 

4.7 For this reason, and in anticipation of third party claims that joint marketing post-FID was 

not justified, the Participants requested that AClL Tasman model whether there would be a 
reduction in the benefits that the Project would otherwise deliver if an inability to engage in 

joint marketing resulted in delays in Gorgon domgas becoming available under a separate 

marketing scenario. As the Participants have no way of determining at this stage how long 

a delay there might be if joint marketing is not permitted - given separate marketing would 

require the economic viability threshold to be met, as well as the ability to implement a gas 

balancing agreement - the Participants requested that AClL Tasman model three different 

delay periods, being 1 year, 3 years and 6 years. 

4.8 The key outputs from AClL Tasman's modelling of the impact of delay under separate 
marketing compared to joint marketing are detailed in Table 1 below. 

'' Authorisation in respect of the PNG Gas Project, 3 May 2006 (A40081). Public Register No C2000/1421. 
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Table 1 : Economic impact of joint marketing versus separate marketing 

ANPV - 
versus L 

nillion 

In addition to these key economic metrics, ACIL Tasman concluded from their modelling 
that: 

the positive impact on the net economic welfare of Australia would be diminished 
under separate marketing. 

the positive impact on WA's GSP would be diminished under separate marketing. 

the NPV of additional economic output for WA would be reduced under separate 
marketing. 

the price reduction brought about by the availability of Gorgon domgas would be 
diminished under separate marketing. 

4.9 Accordingly, even on a very optimistic assumption as to the period of delay that might be 
caused by an inability to engage in joint marketing, there are significant public benefits in 

allowing joint marketing (and significant public detriments arising under separate marketing 
scenarios). 

Increasing the number of suppliers does not result in more meaningful competition 
compared to inter-project competition 

4.10 Several third party submissions argued that separate marketing would lead to three new, 
separate, significant producers which will strengthen competition in the WA domgas 
market. However, these submissions ignore the commercial reality that each of the 
Participants would be operating under a common cost base, using the same facilities and 

28 Refer footnote 23. 

29 Refer footnote 23. 
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delivery point, with a constrained output capacity dictated by their joint venture gas offtake 
and gas balancing arrangements. Each Participant will be fundamentally constrained in 
their ability to react to market forces by their joint production decisions. This will not lead to 

three separate, dynamic producers but instead three highly constrained entities who might 
reasonably be expected to offer similar key terms and conditions. Further, given that each 
Participant will be restricted to marketing their equity share of domgas, at least some of the 
Participants may not be able to target high-volume, long-term contracts. Joint marketing, 
on the other hand, will allow the Project to provide strong inter-project competition against 

other gas projects in the WA domgas market. 

4.1 1 Further, if it is theoretically assumed that the Participants will be forced to implement a gas 
balancing agreement for domgas, such an agreement will be unworkable for anything but 
small parcels of gas. If an individual seller is unable to secure sufficient contracts for its 

share of gas, it will be unable to sell its underlifted gas into an established spot market. 
Constraints around storage means that this underlifting seller will be unable to store excess 

gas until markets can be found, and lack of depth and liquidity in short-term trading means 

that any significant imbalance that develops may not be able to be addressed during the 
must take phase under the balancing agreement. 

4.12 For the reasons above and as set out in the Original Submission, forcing joint venture 

partners to separately market domgas would achieve very little for competition in the WA 

domgas market. 

4.13 Several third party submissions made a related argument that forcing separate selling 
would encourage the development of the WA domgas market. The Participants consider 

that what would in fact encourage the development of separate marketing of domgas in 
WA is transparency, liquidity and short-term contracts. The Participants need long-term 

contracts to support the Project. In light of the constraints outlined above, the competition 
benefits of forcing separate marketing are illusory. Instead, denying authorisation may 

delay the delivery of a much-needed new source of gas into the WA market. 

Price rises in WA are due to market forces not joint marketing 

4.14 Several third party submissions appear to attribute the recent price spike in domgas to 

market power co-ordination by the present producers in WA, and claim that joint marketing 

would lead to greater market manipulation by producers in the WA domgas market, further 
decreasing competition and pushing up prices.30 

4.1 5 These submissions conveniently ignore the most obvious reasons for recent short-term gas 

prices in the WA market: 

The Varanus island explosion in June 2008 instantly removed a supply of 350 TJIday, 

30 See, eg, Domgas Alliance, submission to Australian Competition and Consumer Commission, 8 June 2009, p 76, at 

http://w.accc.oov.aulcontentltrimFile.phtml?trimFileName=D09+60984.pdf&trimF1leTitle=D09+60984.~c1f&trimFileFromVe 

rsionld=882320, and Alcoa World Alumina, submission to Australian Competition and Consumer Commission, 8 June 2009, 

P 7, at 
htt~://w.accc.qov.au/content/trimFile.~html?trimFileName=D09+625G .~df&trimF1leTitle=D09+62501 .pdf&trimF~leFromVe 

rsionld=881223. 
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or around a third of the State's production, from the market.31 Although other WA 
producers were able to increase production to cover a part of this loss of supply,32 

customers were generally caught unprepared by the shortfall.33 Customers who were 
able to continue operations by switching to alternate types of fuel, such as more 

expensive liquid fuels, did so, and the short-term prices for natural gas naturally rose to 

meet the prices for these alternate types of fuel. Price rises during the period are 

documented in the Senate Economics Committee report on its inquiry into the 

explosion.M 

The WA Department of Mining and Petroleum's Statistics Digest 2008 shows the price 

shock generated by the explosion, and then the subsequent return of the weighted 
average gas price to the long-term trend line as Varanus Island production came back 

Figure 2: Varanus Island - price trends 

US&j  

//%. 

"'"a 

31 See Apache Corporation, 'Varanus Island Pipeline Incident'. 
hlto:ilwww.apachecorp.conilex~lorelBrowse ArchivesNiew Article.asgx?Arlicle.ltemlD=573, last viewed 14 July 2009. 

32 See. for example, Francis Logan MLA. Member for Cockburn, submission to Senate Standing Economics Committee 

Inquiry into matters related to the gas explosion at Varanus island, Western Australia, Commonwealth, submission no 31, 2 
October 2008. at htt~:llwww.a~h.~ov.aulSenatelcomniittee/economics cttelwa aas 08/subn?issions/sub31 .pdf, last viewed 
28 July 2009. 

33 See the many reports on the 2008 gas crisis, eg, Rebecca Le May and Peter Veness, 'Apache confident of gas plant 
repairs', Sydney Morning Herald (Sydney), 13 June 2008. 

34 Senate Economics Committee, Parliament of Australia. Matters related to the gas explosion at Varanus Island, Western 
Australia (2008) 39-42, at htt~:llwww.a~h.~ov.aulsenate/commitleeleconomics cttelwa aas 08/reporUre~ort.~df. 

35 Department of Mining and Petroleum, Western Australian Minerals and Petroleum statistics digest 2008, p 11, at 

htt~:/lwww.drnp.wa.aov.auldocurnents/000221 .iemma.williams.odf, last viewed 18 July 2009. 
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As several third party submissions have pointed out, demand for domgas in the WA 
market has been rising in recent years. This is largely due to the booming mining 
industry in WA. Accordingly, natural market forces of supply and demand have 

affected a gradual rise in gas prices. 

Costs generally have increased for the gas-producing industry around the world. The 

upstream costs of establishing an oil or gas producing project, and operating such a 
project, have approximately doubled since 2 0 0 6 . ~ ~  

Gas in WA is becoming more difficult to produce as the easier-to-access gas reserves 
are depleted. Gas is now generally more expensive to produce because it is further 
away, deeper in the ground, contains more impurities such as carbon dioxide and 

nitrogen and contains less condensate. The newer gas field developments such as 
Macedon and Reindeer are likely to have higher capital costs than the existing 
projects, contributing to the general increasing costs of gas. 

4.16 Further, the Participants consider that the figure of A$lO/GJ or more cited in third party 

submissions as 'current prices' is misleading. As far as the Participants are aware: 

in most instances, those sorts of prices have only applied to small volumes of gas 

under short-term contracts caused by the aftermath of the Varanus Island 
explosions; and 

where higher prices have been achieved under longer contracts, these reflect 
either opportune timing in terms of first gas supply and/or buyers whose alternate 
is a higher priced source of energy like dieseL3' 

The Participants note that the current weighted average price of gas in WA is around 

U S $ ~ / G J . ~ ~  

4.1 7 Accordingly, the Participants consider that concerns that joint marketing by the Project will 
lead to 'further' market manipulation by domgas suppliers is unfounded. 

5. Relevance of Pohokura to ACCC assessment 
- ~~ ~ - 

5.1 It has been contended in a number of third party submissions that Shell's experience in 
relation to the Pohokura Project (Pohokura) constitutes 'clear factual evidence that 

" Despite a small fall in the past 6 months, project establishment and operating costs have approximately doubled globally 

since 2006 (IHS Inc and Cambridge Energy Research Associates, Period of Sustained Cost Escalation for Upstream Oil 

and Gas Facilities Comes to an End, Press Release, June 5 2009, at 

htt~:llwww.cera.comlaspx/cda/oc1blicllnewslpressReleasesl~ressReleaseDetails.asx?ClD=l0388, last viewed 27 July 

2009); see also htto:llihsindexes.com/ucci-qraph.htm, last viewed 27 July 2009 and IHS Inc and Cambridge Energy 

Research Associates, Oil and Gas Operations Costs Reach New High; HIS CERA Upstream Operating Costs Index Up 5% 
In Last Six Months, Press Release, 11 December 2008, at htt~://www.ihsindexes.corn/NRlrdonlvreslF28A79FA-7132-484F- 

898B-CB21CDE6DDB2I011211081HSCERAUOCINov2008.~df, last viewed 27 July 2009.) 

'' i.e. the recent sale of gas by the Reindeer joint venture to Sino Iron. 

Department of Mining and Petroleum, Western Australian Minerals and Petroleum statistics digest 2008, p 11, at 
htt~:llwww.dm~.wa.~ov.au/doc~1ments1000221 .iernrna.williams.adf, last viewed 18 July 2009. 
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separate selling is commercially practical and feasible [for the ~ r o j e c t ] ' . ~ ~  The Participants 
consider that these claims are misconceived and fail to understand that the commercial 

circumstances and risks associated with Pohokura were materially different from those 

affecting the Project, irrespective of the fact that the New Zealand market bears some 

similarity to the WA domgas market. 

5.2 The Participants note that Pohokura concerns a separate entity within the Shell Group 

operating outside Australia and therefore is not within the direct knowledge of Shell as a 
Participant in the Project. Likewise, because Pohokura involves a Shell Group entity which 

operates independently of Shell (or any other Shell Group entities in Australia), there are 
necessarily restrictions on what can be disclosed in addition to information which is already 

publically available due to: 

the fact litigation is currently on foot between the Pohokura participants which 

relates to (amongst other things) each participant's separate entitlement to 

Pohokura gas (including off-take for the purposes of sale) and the absence of 

suitable (or agreed) gas balancing arrangements between the Pohokura 

participants40; and 

some of the information in question being commercial-in-confidence to the Shell 

Group entity participating in Pohokura, the Shell Group generally and/or other 
Pohokura participants. 

5.3 For sake of brevity, the Participants have not repeated the public submissions made by the 

Pohokura participants to the New Zealand Commerce z om mission.^' 

Background 

5.4 Development of Pohokura took place against a background of an anticipated substantial 
gas shortfall in the New Zealand market in the short-to-medium term. A reserves re- 

determination of the Maui gas field, the dominant producer and only sizeable gas field 

discovered in New Zealand, had resulted in reserves which were considerably less than 

earlier industry expectations.42 This reserves shortfall gave rise to serious security of 
supply concerns in the medium-term for the New Zealand Government. The Minister of 

Energy at the time, the Honourable Pete Hodgson, observed 'Over the next five years, 

39 Domgas Alliance, submission to the Australian Competition and Consumer Commission, 6 July 2009, p 16, at 

t1ttp:liww.accc.qov.aulcontentltrimFile.phtml?triniFileNanie=D09+74676.pdf&trimFileTitle=DO9+74676.pdf&trimFileFromVe 

rsionld=883227, last viewed 23 July 2009. 

40   odd Pohokura Limited v Shell Exploration NZ Limited and OMV New Zealand Limited, High Court of New Zealand, CIV 

2006 485 1600. 

4 1  These can be viewed on the New Zealand Commerce Commission website at: 

htt~:liwww.comconi.~ovt.nzlBusinessCom~elitioniAnti-com~etitivePracticeslA~plicationslpre-usaaeener~ie-todd- 

shellexplora.aspx, last viewed 28 July 2009. 

42 'Government Policy Statement on the Importance of the Pohokura Gas Field for Energy Security', Hon Pete Hodgson, 
Minister for Energy. April 2003, at: 

htt~:liwww.mcd.crovt.nzltemplatesiPaqo 6290.as~x?&MSHiC=65001KL=O&W=~ohokura+&Pre=~/o3cb~/o3e&Post=%3c% 

2fb%3e, last viewed 23 July 2009. 
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New Zealand faces a fundamental transition in our energy supply43 and 'Pohokura is the 

only significant new gas field (over 500 PJ) that can be brought into commercial production 

quickly. Gas from Pohokura needs to be available in a timeframe and manner that ensures 

national energy security and economic growth interests are met'.44 

5.5 The dependence upon Maui, its dramatic decline, and the corresponding strategic 
importance of Pohokura to New Zealand's medium-term energy security at the time of 
development of the project is illustrated by the chart below. 

Figure 3: New Zealand Energy Outlook to 2025 

h i m u  I Pohokurn W Kupe Discoveries I -- -- -- - - .  .- - -- . . ..-- -.-I --  _. ..--I 
--- ......... .. . ....... . "" , ... 

1 

Source: Ministry of Economic Development, October 2003, p 

5.6 In addition to these market conditions and the related political implications, the 
development timeframe for Pohokura was relatively short, reflecting the fact that Pohokura 
did not present significant challenges from a project engineering perspective and involved 

limited technical risk.46 

5.7 The combination of these factors - a substantial anticipated gas shortfall in the short-to- 
medium term coinciding with start-up and the main phase of production from a greenfields 
gas project - created circumstances where, notwithstanding the overall immaturity of the 

43 Peter Hodgson, Minister of Energy, Redetermination of Maui Gas Reserves, Press Release (7 February 2003) at 

http:i/www.beetiive.qovt.nzlreleaselredeter~nination+ma~~i+~as+rese~es, last viewed 23 July 2009 

44 Peter Hodgson, Minister of Energy, Government Policy Statement on the Importance of the Pohokura Gas Field for 

Energy Security, April 2003 at htt~:ilwww.med.~ovt.nzlten~plates/Paqe 6290.asnx, last viewed 28 July 2009. 

45 Available online at: h t t ~ : ! / w w w . m e d . a o v t . n z l u n l o a d 1 2 7 8 2 3 / o u t ,  last viewed 23 July 2009 

48 The Pohokura participants took FID on 30 June 2004 and first gas commenced 16 August 2006, see 

http://www.sarp.com.aulnewsitem.asp?newsld=58, last viewed 23 July 2009 and 

htt~:l/www.shell.com/home/content/medialnews and librarvlpress releasesi20061first qas ~ohokura new 7ealand 14082 

006.html. last viewed 23 July 2009. 
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New Zealand market, it was considerably more likely that: 

each participant would be able to separately sell their production entitlement; 

the length of contracts that buyers would be willing to enter into would be for a 

sufficient period to enable the participants to sell a substantial share of their 
anticipated life of field production entitlements; and 

the price that buyers would be willing to pay under such contracts would provide 

the necessary cashflow to meet the project economics and support investment by 

the participants. 

5.8 As it transpired, each Pohokura participant was able to conclude gas sale agreements for 

its share of production for terms of between 5 - 7 years within a short period of time after 
announcing that gas would be separately marketed.47 This ensured that no participant 

suffered marketing failure and provided the necessary support for Pohokura to proceed.48 
It also meant that the risk of gas imbalances was diminished during the 5 - 7 year period 
that gas was contracted (assuming that each Pohokura participant took its full production 

entitlement each year). 

5.9 While the Pohokura participants were each able to separately sell their production 
entitlements in the short-to-medium term, it was acknowledged that the overall risks 
associated with gas balancing were not eliminated4' and, as at the date of these reply 
submissions, the arrangements necessary to deal with a 'structural underlift' in the event a 

Pohokura participant fails to sell its remaining production entitlement remain unresolved. 
This is particularly relevant given that the market feature which supported development of 

Pohokura (i.e. an undersupply of gas in the short-to-medium term) has subsided5' with the 

47  These 5 - 7 year contract terms represented the initial plateau period for production and enabled each participant to sell a 
sufficient quantity of gas to support the development of Pohokura, 'Revised Draft Determination on Revocation of Decision 
505'. para 51-53. New Zealand Commerce Commission. 13 October 2005. at 

http:iiwww.comcom.qovt.nz/lBusinessCompetitionlAnti- 

c o r n ~ e t i t i v e P r a c t i c e s i A o o l i c a t i o n s i C o n l e ~ 0 2 0 D e t e r m i n a t i o n Y 0 2 0 P o h o k u r a Y ~ 2 0 G a s ~ 0 2 0 -  

Dio2014r/0200ctober0/~202005.PDF, last viewed 23 July 2009. 

'Proposed Revocation of Authorisation of Arrangements to Jointly Market and Sell Pohokura Gas -Submissions in 
Response to the Commerce Commission Draft Determination (23 March 2005)', para 40.2, Todd Energy, March 2005, at 
http://www.comcom.~ovt.nz//BusinessCom~etition/Anli- 

co1r1~etitivePractices1A~~lications/ContentFles/DocunentsSubmission~/020-%20Todd%20Public%202PDF , last 
reviewed 23 July 2009. 

49 'Shell Submission on Pohokura Joint Marketing - Authorisation Revocation (30 March 2004 [sic])', para 20, Shell, March 
2005. at htt~:l~www.comcom.oovt.nz/iBusinessCom~et~tioti/Anti- 

conipetitivePractices/Applications/ContentFles/oc~me1ts/Subnission%20-Y020Shell%20PublicPDF last viewed 23 July 

2009 and 'Proposed Revocation of Authorisation of Arrangements to Jointly Market and Sell Pohokura Gas - Submissions 
in Response to the Commerce Commission Draft Determination (23 March 2005)', paras 32 and 34, Todd Energy, March 
2005, at http:llwww.comcom.qovt.nzNBusinessCom~etition/Anti- 

com~etitivePracticeslApDIications~ContentFilesiDocunients/Submission020-020TodY020Public0202.PDF last viewed 
23 July 2009. 

The reversion of the New Zealand gas market to supply 1 demand balance has led to the shelving of the Gasbridge LNG 
import terminal by the project partners. Contact Energy and Genesis. In their project update in June 2009 it was noted that 
'The joint venture partners in Gasbridge ... are currently of the view that the importation of LNG may not be required until mid 
or late next decade' and 'Since the inception of Gasbridge, new gas supplies have been brought to the market or are 
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result that there is a higher risk of imbalances in the future in relation to uncontracted gas. 

Why Pohokura is not comparable to the Project 

5.10 The market conditions informing the Project and nature of the development itself are 
fundamentally different to Pohokura: 

There are no comparable security of supply concerns in WA. Unlike New Zealand, 
where the country's entire gas resources at the time of the Maui re-determination 

amounted to less than 15 years availability5', WA's known gas resources are 

sufficient to meet hundreds of years of domgas demand. Moreover, although the 

Project has national significance and will provide a new competitive source of gas 

for the WA domgas market, gas supplied by the Project will augment existing 

supplies, rather than being the only development capable of countervailing a 

known supply shortfall; 

The supply 1 demand balance at the time of first gas from the Project is uncertain. 

While the last few years have evidenced some narrowing of the supply 1 demand 

balance in the WA domgas market, as set out in paragraphs 7.20 and 7.21 of the 
Original Submission, industry forecasts suggest there will be at least six significant 

joint ventures projects supplying domgas in WA in 201 5, the year first gas is 

anticipated from the Project. Likewise, the projected demand in the period of first 

gas and beyond is only expected to continue to increase incrementally, with a high 

degree of concentration across the existing manufacturing, mining and power 

generation ind~s t r ies .~~  Given this - substantially more supply in a market which 

has experienced only incremental growth -there is a considerably higher risk of 

marketing failure and sustained gas imbalances for one or more Participants in the 

Project. This is even more so given the Project involves the production and supply 

of both domgas and LNG, and means that marketing failure affects not just the 

economics of the domgas component of the Project but the development as a 
whole. This differs markedly from the market circumstances relating to 

development of Pohokura; 

The Project has a six year development timeframe and involves considerable 

technical complexities, including: 

development of fields and the installation of subsea production facilities in 

deep-water; 

nearing production: namely Pohokura, Turangi, further Maui gas and, in the second half of 2009, the Kupe Gas Project', see 

Project Information Sheet: Gasbridge - A Prudent Backstop, no 6, June 2009, at 
htt~://www.aasbrid~e.co.nzluploadslPDFIGasbr~qe InfoSheet6.~df, last viewed 24 July 2009. In addition, the ability of 
each of the Pohokura participants to sell further large tranches of gas has also been hampered by the New Zealand 

Government's changing attitude towards power generation from non-renewable sources (such as gas) and its 
corresponding target for 90% of power generation to come from renewable sources as a result of its obligations to reduce 

greenhouse gas emissions under the Kyoto Protocol, see 

http:llwww.med.~ovt.nz/templateslMultiuaeDocumentPae 38261 .aspx#AI, last viewed 29 July 2009. 

'' This is an estimate based on known gas supply I availability versus demand in New Zealand at that time, refer generally 
to footnote 45. 

52 See paragraphs 7.23 and 7.27 of the Original Submission. 
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extraction of C02 from the project fields and underground re-injection in 

what will be the largest sequestration project in the world to date; 

construction and operation of integrated LNG and domgas processing 

facilities; and 

environmental sensitivities associated with constructing and operating the 
Project on a 'Class A' nature reserve. 

The effect of this development timeframe and the technical complexities of the 
Project is that, as distinct from Pohokura, the Participants face a high degree of 

uncertainty surrounding the supply I demand balance at the time of first gas and 

that the Project will be delivered on time and on budget. To this extent it should be 
emphasised that the cost of the Project is likely to be around sixty times more than 
the cost of ~ o h o k u r a ~ ~  and therefore the sensitivity of the Participants to risks 

associated with the Project, particularly delays, make any comparison to Pohokura 
almost entirely meaningless; and 

The experience of the Pohokura participants does not establish that separate 

marketing is feasible in WA even if there is a change to just one aspect of the 

market. As the ACCC has previously acknowledged, a number of market features 

need to be present in order for there to be a greater likelihood that separate 
marketing will be viable.54 To this extent, it is instructive that disagreements over 

gas off-take and the absence of arrangements governing gas balancing have 
resulted in on-going litigation between the Pohokura participants. This would 

suggest that proceeding with separate marketing in an otherwise immature market 
based on an impermanent change to the supply I demand balance gives rise to 
numerous complications which are likely to affect long-term perceptions of risk for 

those companies involved. 

Conclusion regarding Pohokura 

5.1 1 While the Participants acknowledge that, on its face, Pohokura implies that separate 
marketing may be possible in specific circumstances, these circumstances are not directly 

comparable with, and have no application to, the Project. 

5.1 2 Moreover, the Pohokura experience clearly illustrates that the long-term risks associated 
with separate marketing as a result of an impermanent change to one aspect of an 
otherwise immature market may be considerable and provides further justification for why 
separate marketing is infeasible in the context of the WA domgas market. 

53 This is based on the reported A$50 billion cost of the Project as compared to the NZ$1 billion cost of Pohokura and 

assuming an exchange rate of NZ$1 to every A$0.80, see http://w.news.com.aulperthnowlst0ry/0,21598.25408215- 

5017962.00.hlml, last viewed 24 July 2009. 

54 North West Shelf Project (1 998) ATPR (Corn) 50-269; Mereenie Producers - Gasgo Sales Agreement (1 999) ATPR 

(Corn) 50-271. at 6.2.2; Authorisation in respect of the PNG Gas Project. 3 May 2006 (A40081), Public Register No 
C200011421. at 7.1.1. 
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6. Project ring fencing arrangements 

6.1 For the reasons set out in the Original Submission, the Participants consider that claims by 
third parties that there is a free flow of information between the Project and other domgas 

projects in WA are erroneous. The Participants again emphasise that they are prevented 

from inappropriately sharing competitively sensitive information, such as price information, 

with competitors by the provisions of the Trade Practices Act 1974 (Cth) (TPA) and 

furthermore they have entered into Project ring fencing arrangements that prevent the 

sharing of competitively sensitive information. These ring fencing arrangements are 
publicly available, comprehensive and their design has been reviewed by an independent 

auditor, Deloitte Touche Tohmatsu (the Auditor). The Project ring fencing protocol is 

available on the ACCC's ~ e b s i t e . ~ ~  

6.2 Further, in accordance with the ACCC's interim authorisation, the Participants have 

committed to: 

annual reviews of the operation of, and the Participants' compliance with, the Project 

ring fencing arrangements, and to provide the ACCC with the Auditor's findings; 

implementing any recommendations that may arise out of a compliance audit, to the 

satisfaction of the ACCC; and 

reporting any non-compliance with the Project ring fencing arrangements to the ACCC 

within a week of becoming aware of such non-compliance. 

6.3 Thus, the Participants consider any claims that there will be a free flow of information 

between the Project and its competitors, or that robust ring fencing arrangements are not in 

place, to be completely without merit. 

7. Conclusion 

7.1 For the reasons set out in the Original Submission and expanded upon above, it is not 
commercially or practically feasible for the Project, being a major greenfields project, to 

separately market domgas in WA. The structural market features identified by the ACCC in 

1998 as creating a barrier to separate marketing have not changed materially. Those 

features mean that gas balancing arrangements, which are a fundamental requirement for 

parties in a gas producing joint venture to separately market gas, cannot be practically 
implemented or operated in relation to domgas sales for the Project. Should authorisation 

of joint marketing be declined, the likelihood of the Project proceeding in its current form 

and to its current timetable will be highly uncertain. 

7.2 Public submissions have generally placed insufficient weight on the substantial public 

benefits arising from the Project, which were set out in the Original Submission. As the 
Premier of WA and the Minister of State Development, Mr Colin Barnett, stated in his 

submission to the ACCC: 

55 See: 
http://www.accc.c~ov.au/content/trimFile.~htnil?trimFileName=DO9+78626.~df&trimFileTitle=DO9+78626.~df&trin~File~romVe 

rsionld=884310. 
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The LNG and domgas development will provide a significant and positive boost to the 

State's economy and substantial revenue for the Commonwealth Government. The addition 
of a new supplier of gas to the local market will also provide increased domestic gas 
availability which will be welcomed by customers in Western Australia. Over time, the 

development of a more competitive gas market in Western Australia would also be 
welcomed.56 

7.3 Even if, contrary to the Participants' assessment, separate marketing is considered 
practically feasible, then a comparison of the likely situation under separate marketing as 

against joint marketing demonstrates that joint marketing will still bring about significant 

and long-term public benefits, which are detailed in the Original Submission and quantified 

in the AClL Tasman report, and will not result in any lessening of competition. 

7.4 Accordingly, the likely benefits to the public outweigh the detriment to the public (if any), 

and the likely benefits are such that the joint marketing conduct should be allowed to take 

place. 

7.5 The third party submissions have not undermined the fundamental arguments made in the 

Original Submission in support of the applications for final authorisation of joint marketing 

by the Project. 

58 Premier of Western Australia, submission to Australian Competition and Consumer Commission, 8 June 2009, p 1, at 
httu:llwww.accc.~ov.a~1lc@ntent/trimFile.~ht1nl?trimFileName=D09+60961 .pdf&trimFileTitle=DO9+60961 .odf&trimFileFromVe 

rsi@nld=883227. 
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Glossary 

ACCC means the Australian Consumer and Competition Commission. 

Applications means Authorisation applications A91 139 - A91 140. 

Chevron means Chevron Australia Pty Ltd and Chevron (TAPL) Pty Ltd. 

DBP means DBNGP (WA) Transmission Pty Ltd. 

DBNGP means Dampier to Bunbury Natural Gas Pipeline. 

domgas means natural gas for domestic sales. 

ExxonMobil means the ExxonMobil group, through its subsidiary Mobil Australia Resources 

Company Pty Limited. 

Gas means dry natural gas of pipeline quality derived from reservoirs. 

GGP means Goldfields Gas Pipeline. 

GJ means gigajoules. 

LNG means liquified natural gas. 

NWS Venture means the North West Shelf gas production joint venture. 

Original Submission means the Participants' original submission in support of the Applications 

dated 20 May 2009, and available on the ACCC website. 

Participants means Chevron, ExxonMobil, and Shell. 

Protocol means the Gorgon Ring Fencing Protocol submitted to the ACCC on 30 June 2009. 

PJ means petajoules. 

Project means the Gorgon Gas Project, a joint venture between the Participants. 

Shell means Shell Development (Australia) Pty Ltd. 

Shell Group means the Royal Dutch Shell plc group of companies. 

State Agreement means the Gorgon Gas Processing and Infrastructure Project Agreement 

between the State of WA and the Participants which is Schedule 1 to the Barrow Island Act 2003 

(WA). 

TJ/day means terajoules per day. 

TPA means the Trade Practices Act 1974 (Cth). 
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