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28 July 2009
Dr Richard chadwick
General Manager
Adjudication Branch
Australian Competition and Consumer Commission
GPO Box 3131
Canberra ACT 2601
Australian Newsagents' Federation Application for Collective Bargaining Authorisation
Dear Dr Chadwick
Please find enclosed an application from the Australian Newsagents' Federation (ANF) for
authorisation to collectively bargain with newspaper publishers and magazine
publisher/distributorson behalf of ANF members.
As you are aware the ANF is required to re-submit its application for authorisation to seek
protection from the new amendments to the cartel conduct provisions of the Trade Practices Act
1974 which now attract criminal penalties.
Included is a completed Form 6, an associated supporting attachment (Attachment 1) and a list of
participating newsagents (Attachment 2). Please note that the ANF will be relying on the
submissions provided to the ACCC for its previous application A91 134.
The ANF requests that the list of participating newsagent personal details not be placed on the
ACCC Public Register. The ANF and a number of participating newsagents hold concerns that the
personal and business information contained within the attached list may be misused by third
party entities for unsolicited marketing and other purposes.
Enclosed also is a letter from you dated 27 July 2009 waiving the filing fee.

Yours sincerely

Anthony Matis CPA
Chief Executive Officer

AUSTRALIAN NEWSAGENTS' FEOERATlON LIMITED
Level 3. 33 - 35 Atchison Street. St Leonards NSW 2065
Telephone t 6 1 2 8125 9600 Facsimile +61 2 8125 9699
ABN 11 008 295 038

Form B
Commonwealth of Australia
Trade Practices Act 1974 -subsections 88 (IA) and (I)

AGRl3EMENTS AFFECTING COMPETITION OR INCORPORATING
RELATIED CARmL PROVISIONS: APPLICATION FOR
AUTHORISATION
To the Australian Competition and Consumer Cammission:
Application is hereby made under subsection(s) 88 (1A)/88 (1) of the Trade Practices Act
1974 for an authorisation:
to make a contract or arrangement, or arrive at an understanding, a provision of which
would be, or might be, a cartel provision within the meaning of Division I of Part TV
of that Act (other than a provision which would also be, or might also be, an
exclusionary provision within the meaning of section 45 of that Act).
to give effect to a provision of a contract, arrangement or understanding that is, or
may be, a cartel provision within the meaning of Division 1 of Part lV of that Act
(other than a provision which is also, or may also be, an exclusionary provision within
the meaning of section 45 of that Act).
to make a contract or arrangement, or arrive at an understanding, a provision of which
would have the purpose, or would or might have the effect, of substantially lessening
of section.45of that Act.
competition within the mag
to give effect to a provision of a contract, arrangement or understanding which
provision has the purpose, or has or may have the effect, of substantially lessening
competition within the meaning of section 45 of that Act.
(Stn'ke out whichever is not applicable)
PLEASE FOLLOW DlORECTIONS ON BACK OF THIS FORM

1

Applicant
(a)

A q 1 \ 7 4(b)

Name of Applicant:
(Refer to direction 2)
Australian Newsagents Federation Ltd ABN 14 008 295 038
Short description of business cafiied on by applicant:
(Refer to direction 3)
National peak body xepresenting newsagents

..................................,.............*.............................,......................................................
(c)

Address in Australia for s&ce of documents on the applicant:
Australian Newsagents' Federation

Level 3'33-35 Atchison St, St Leonards NSW 2065

Contract, arrangement or understanding

2.

Description of the contract, arrangement or understanding, whether proposed or
actual, for which authorisation is sought:
(Refer to direction 4)

(a)

Collective negotiations of behalf of newsagents with suppliers of goods and
services, outhed in Attachment 1.

Description of those provisions of the contract, arrangement or undemdmding
described at 2 (a) that are, or would or might be, cartel provisions, or that do, or
would or might, have the effect of substantially lessening competition:
(Refer to direction 4)

(b)

An. agreement between newsagents/competitorsand the ANF to form collective
bargaining group(s) in order to reach a collective negotiating position that will
allow the ANF to collectively represent participating newsagents with
newspaper publishers and magazine publishers and distributors.
(c)

.

Description of the goods or services to which the contract, arrangement or
understanding (whether proposed or actual) relate:

Supply of distribution services to newspaper publishers and magazine
publishers and distributors for the dtistri'bution of newspapers and magazines.

(d)

The term fbr which authorisation of the contract, arrangement or understanding
(whether proposed or actual) is being sought and grounds supporting this period of
authorisation:
5 years.

Parties to the proposed arrangement

3.
(a)

Names, addresses and descriptions of business carried on by other parties or
proposed parties to the contract or proposed contract, arrangement or
understanding:
See lists set out in Attachment 2.

(b)

Names, addresses and descriptions of business carried on by parties and other
persons on whose behalf this application is made:
@#er to direction 5)

4.

Public benefit claims
(a)

Arguments in support of authorisation:
(Refer to direction 6)

PIease see submission outlined in Attachment 1.

(b)

Facts and evidence relied upon in support of these claims:

Market definition

5.

Provide a description of the rnarket(s) in which the goods or services described at 2
(c) are supplied or acquired and other affected markets including: significant
suppliers and acquirers; substitutes available for the relevant goods or services; any
restriction on the supply or acquisition of the relevant goods or services (for
example geographic or legal restrictions):
(Refer to direction 7)

The supply of distribution services by newsagents to the pubfishers and
distnintors of newspapers and magazines as set out in Authorisation A90804,
in addition to the variations set out in Attachment 1in respekt of the market
for market for magazine publication and distribution.

Public detriments

6.
(a)

Detriments to the public resulting or likely to result h m the authorisation, in
particular the likely effect of the contract, arrangement or understanding, on the
prices of the goods or services described at 2 (c) and the prices of goods or services
in other affected markets:
(Refer to direction 8)
See Attachment 1

(b)

Facts and evidence relevant to these detriments:

No..

...............................................................................................................................

Contract, arrangements or understandings in similar texms

7.

Tbis application for authorisation may also be expressed to be made in relation to
other contracts, arrangements or understandings or proposed contracts,
arrangements or understandings, that are or will be in similar terms to the.
abovementioned contract,arrangement or understanding.
(a)

Is this application to be so expressed?
No..

...............................................................................................................................

(b)

If so, the following information is to be firmished:

(i) description of any variations between the contract, arrangement or understanding
for which authorisation is sought and those contracts, arrangements or
understandings that are stated to be in similar terms:
(Refer to direction 9)

(ii) Where the parties to the similar term contract(s) are known - names, addresses
and descriptions of business carried on by those other patties:

(iii) Where the parties to the similar-term contract(s) are not hown - description of
the class of business carried on by those possible parties:

8.

Joht Ventures
(a)

Does this application deal with a matter relating to a joint venture (See section 45 of
the Trade Practices Act 1974)?

No........................................... ;...........*...........,.................*...........................................
(b)

If so, are any other applications being made simultaneouslywith tEs application in
relation to that joint venture?

(c)

If so, by whom or on whose behalf are those other applications being made?

9.

Further information
(a)

Name and address of person authorised by the applicant to provide additional
information in relation to this application:
Anthony Matis
Chief Exectutive Officer
Australian Newsagents' Federation
Level 3,3335 Atchison St,
St Leonards NSW 2065

Dated.....28 July 2009........................................

Anthony Matis...................................................
(Full Name)
Chief Executive Officer.....................................
(Position in Organisation)

DIRECTIONS
1. Use Form A if the contract, arrangement or understanding includes a provision which is,
or might be, a cartel provision and which is also, or might also be, an exclusionary
provision. Use Form B if the contract, arrangement or understanding includes a provision
which is, or might be, a cartel provision or a provision which would have the purpose, or
would or might have the effect, of substantially lessening competition. It may be
necessary to use both forms for the same contract, arrangement or undemtanding.

In lodging this form, applicants must include all information, including supporting
evidence, that they wish the Commission to take into account in assessing the application
for authorisation.
Where there is insdcient space on this form to furnish the required iDfonxlation, the
information is to be shown on separate sheets, numbered consecutively and signed by or
on behalf of the applicant.

2. Where the application is made by or on behalf of a corporation, the name of the
corporation is to be inserted in item 1 (a), not the name of the person signing the
application and the application is to be signed by a person authorised by the corporation
. .
to do so.
3. Describe that part of the applicant's business relating to the subject matter of the contract,
arrangement or understanding in respect of which the application is made.
4. Provide details of the contract, arrangement or understanding (whether proposed or
actual) in respect of which the authorisation is sought. Provide details of those provisions
of the contract, arrangement or understanding that are, or would or might be, carte1
provisions. Provide details of those provisions of the contract, arrangement or
understanding that do, or would or might, substantially lessen competition.

In providing these details:
(a)

to the extent that any of the details have been reduced tb writing, provide a true
copy of the writing; and

(b)

to the extent that any of the details have not been reduced to writing, provide a full
and correct description of the particulars that have not been reduced to writing.

5. Where authorisation is sought on behalf of other parties provide details of each of those
parties including names, addresses, descriptions of the business activities engaged in
relating to the subject matter of the authorisation, and evidence of the party's consent to
authorisation being sought on.their behalf.
6. Provide details of those public benefits claimed to result or to be likely to r d t fiom the
proposed contract, arrangement or understanding including quantification of those
benefits where possible.
7. Provide details of the mafket(s) likely to be effected by the contract, arrangement or
understanding, in particular having regard to goods or services that may be substitutes for
the good or service that is the subject matter of the authorisation.
8. Provide details of the detriments to the public which may result fiom the proposed
contract, arrangement or understanding including quantification of those detriments
where possible.

9. Where the application is made also in respect of other contracts, arrangements or
understandings, which are or will be in similar terms to the contract, arrangement or
understanding refmed to in item 2, furnish with the application details of the mauner in
which those contracts, arrangements or understandings vary in their terms from the
contract, arrangements or understanding referred to in item 2.
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Attachment 1
SUBMISSION IN RELATION TO THE APPLICATION BY THE ANF TO
COLLECTIVE BARGAINING BY NEWSAGENTS
THE APPLICANT
The Australian Newsagents Federation (ANF) is the national peak industry body representing
newsagents in Australia. The ANF's membership comprises approximately 2.350 newsagents
Australia wide. Nearly all ANF members are small or micro businesses employing less than 20
staff.
The newsagent industry comprises of a network of approximately 5000 small businesses
employing over 20,000 staff and having further direct commercial relationships with over 25,000
businesses and generates an estimated annual industry turnover in excess of $7 billion per
annum.
Newsagents serve 85% of Australians aged 14 years and over once to twice each week or 2.5
million customers face-to-face each day. Newsagents home deliver approximately 3 million
newspapers daily.

BACKGROUND
On 24 April 2004 the ACCC granted the ANF and its co-applicant the Queensland Newsagents'
Federation (QNF) in conjunction with other newsagent associations, authorisation (A90804) to
collectively bargain with newspaper publishers and magazine publishers and distributors on
behalf of member newsagents.
Authorisation A90804 came into force on 20 May 2004 for a period of five years and will expire on
20 May 2009.

INTERIM AUTHORISATION APPLICATION
The ANF seeks an interim authorisation in relation to the conduct previously authorised under
A90804.
This interim authorisation is required in order to extend immunity from prosecution under the TPA,
allowing the ANF to engage with newspaper publishers in previously authorised collective
bargaining conduct while the Commission considers the ANF's new authorisation application.
The ANF requests that any interim authorisation be granted for a period of three months following
the expiry of A90804 (20 May 2009) in order for the new substantive application to be considered
under the streamlined authorisation process.

APPLICATION
The ANF seeks to continue the authorisation granted under A90804 though this new application,
albeit with a small number of minor alterations.
This application seeks authorisation to conduct collective negotiations on behalf of members of
the ANF on an opt-in basis, or where the ANF can demonstrate previous written consent from
members authorising collective negotiation on their behalf.

AUSTRALIAN NEWSAGENTS' FEDERATION LIMITED
Level 3. 33 35 Atchison Street. St Leonards NSW 2065
Telephone +61 2 8425 9600 Facsimite *61 2 8625 9699
ABN 1 4 008 295 038
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Further, in accordance with section 88(10) of the TPA we wish this new application to be
expressed so as to apply to or in relation to any persons who become a party to the proposed
arrangements in the future.
The ANF asks that this new application be considered under the Commission's new streamlined
authorisation process.

PURPOSE OF APPLICATION
The purpose of this application is to extend the protection granted to the ANF for conduct
authorised under the original authorisation A90804, while also making the necessary alterations
from the original A90804 to reflect the changes in the marketplace which have occurred since
A90804 was granted in 2004.
The targets of the proposed collective bargaining conduct have changed since the granting of
A90804, accordingly the ANF's new application will reflect these changes in stakeholders since
2004. The targets of the proposed collective bargaining conduct are:
APPLICATION COUNTERPARTIES
Newspapers
News Ltd;
John Fairfax Holding Ltdl Rural Press Ltd;
APN News & Media Ltd; and
West Australian Newspapers Holdings Ltd.
Maqazines
ACP Publishing Pty Ltd;
Gordon and Gotch Australia Pty Ltd;
APN News & Media Ltd; and
NDD Distribution Pty Ltd.
LIST OF MAlTERS FOR PROPOSED CONDUCT
The list of matters subject to the proposed collective bargaining conduct, and all incidental
matters, remains almost unchanged from the ANF's previous authorisation A90804.

In strict accordance with the previous authorisation A90804, the ANF seeks authorisation for the
following list of matters in respect of collective negotiations with newspaper publishers:
newsagents commission and home delivery fees;
insert fees;
settlement discounts;
late paper fees;

wwwmanf.net.au
AUSTRALIAN NEWSAGENTS' FEDERATION LIMITED
Level 3.33 35 Atchison Street, St Leonards NSW 2065
Telephone +61 2 8125 9600 * Facsimile +61 2 8625 9699
ABN 16 008 295 0 3 8
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split papers;
terms of supply; and
rights of termination.

The ANF seeks authorisation to collectively negotiate with magazine publishers and distributors of
magazines in respect of the following matters:
variable commissions andlor supply terms for shelf life;
supply allocations;
carrying of non-core product;
subscription delivery;
returns policy;
terms of supply; and
rights of termination.

CONDUCT FOR WHICH AUTHORISATION IS SOUGHT
This application is on behalf of the members of the ANF to engage in collective bargaining with
the firms listed above.
The ANF is seeking a purely voluntary collective bargaining process in which all participants will
be required to explicitly opt-in for all authorised collective bargaining conduct.
The ANF reiterates that this application be expressed, in accordance with s88(10) of the TPA, so
as to apply to or in relation to any persons who become a party to the proposed arrangements in
the future.
The ANF wishes to unequivocally articulate that this application does
way for authorisation under the TPA to conduct collective boycott activity.

seek to apply in any

This application concerns authorisation for collective bargaining by newsagents with the
publishers of newspapers and magazine publishers and distributors.
In respect of collective bargaining with newspaper publishers, the ANF seeks to establish
collective bargaining groups of a size no larger than state level. Where appropriate the ANF will
seek to implement regional level bargaining groups.
The proposed conduct sought through this application in relation to newspaper publishers reflects
exactly the conduct authorised under A90804.
For collective bargaining conduct where magazine publishers and distributors are concerned, the
ANF seeks to reapply for authorisation to establish a national collective bargaining group.
The Commission outlined in 6.1 11 of its final determination A90804 that it was not satisfied that a
national approach gives rise to public benefit as originally submitted by the ANF. Further it states
that:
ngiven its potential to stifle innovation and to ignore the leqitimate differences between regional
areas, a national approach may even constitute a detriment"

' ACCC (2004) Final DeterminationA90804,6.111. p. 44.
16d4N3~V.a 9 9 e"
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While there exist issues which are more appropriately discussed at a state or regional level,
significant issues exist which affect newsagents nationally, such questions concerning, among
other matters, the sales based allocation of magazine supply.
Where appropriate national collective bargaining deliberations can be varied to encompass
significant state or regional disparities. However, the absence of a national bargaining group
authorisation for magazines, will make difficult any attempt to address genuinely national issues
affecting newsagents.
Currently, there are total of 5465 consumer magazines titles distributed through newsagencies
across Australia, of which 4646 titles or 85% are distributed nationally through newsagents and?
further 587 titles or 11% are distributed to newsagents in multiple state and territory jurisdictions.
The ANF submits that major decisions in respect of magazine distribution occur centrally at a
national level.
Magazine publisherldistributors are mindful not to apply a one-size-fits-all approach, and place
priority on maintaining an efficient distribution system by giving consideration to matters including:
state & regional issues, local promotion & marketing events, seasonality factors, specific location
or area factors, and other foreseeable exogenous influences.
The ANF and the national magazine distribution stakeholders, in consultation with the
Commission, are exploring solutions to mutually identified and agreed national issues through a
national voluntary non-prescribedcode of conduct.
Deliberations regarding the proposed code of conduct have taken into account the above state,
regional and other issues.
In fact, it became apparent during these discussions that major magazine distributors are
cognisant of striking a balance between cost savings from blanket 'standard form' implementation
and sales maximisation through contract variations and consideration of localised issues.
Discussions around the proposed code of conduct remain ongoing. However, it was recognised
following advice from the ACCC, that while the code of conduct is a worthy and beneficial
objective, improved stakeholder buy-in and new collective bargaining authorisation may provide
an alternative and more timely solution to the identified national issues.
The participation of the major magazine publisher/distributor stakeholders in the development a
national code of code of conduct demonstrates a willingness of representatives from all sides to
address national issues and further supports the notion that key decision making in respect of
magazine production and distribution generally does occur on a national level.
ACP Magazines Ltd (ACP) occupies the unique position within the market of being the largest
magazine publisher and owning the largest magazine distributor through its subsidiary, Network
Services Company. ACP publishes approximately 50% of all the consumer magazines by volume
sold in Australia.
In response to the QNF application for collective bargaining authorisation A91117, ACP sets down
its preference for nationally consistent distribution policies and procedures3, most readily
achievable through a national bargaining process.
In light of ACP's position in this matter, it is possible to argue that the absence of national
bargaining approach may have been a contributory factor in the lack of collective bargaining
during the term of the authorisation A90804.
-

- - -

---

-

National Title Tracker (2008) National Title Tracker, December 2008 -April 2009 Vol 12 N O . ~
ACCC (2009) Draft Determination A91117 (3.14-3.18), p.10.
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Further, ACP intimate in their response that the value of any benefits gained through cost
reduction, retailer development and consumer demand cannot be achieved through a
"geographically based collective negotiation" but rather via channel or industry wide development.
"In ACP's view, such a channel is best achieved through continued emphasis on cost
reduction, retailer development and consumer demand. ACP submits that geographicallybased collective negotiation will not make a meaningful contribution to the continued
development of such a channel."

NDD Distribution Pty Ltd (NDD) in their response to the application for authorisation A91117,
express a preference for industry wide supply chain solutions, through the proposed voluntary
national code of conduct5.

RELEVANT MARKET DEFINITION
In 1994 the Trade Practices Tribunal identified two relevant markets in relation to newspapers and
magazines6:
the market for publications and distribution of metropolitan daily newspapers offering two
interconnected products: news, information and entertainment; and classified and display
advertising; and
the market for magazine publication and distribution, with two interconnect products:
magazine articles and advertising.
In 1998, in the absence of evidence of market definition from the newsagent parties, the Tribunal
confirmed its view that market for primary distribution (for Victoria and likely other state
jurisdictions) was statewide, while for retailing, a series of local markets existed.'
The Tribunal specified successive functional levels in each of these markets - production, primary
distribution, secondary distribution and retailing, while noting some uncertainty surrounding the
boundaries of the wholesaling function.
The ANF submits that the relevant geographic market in respect of magazine
publishingldistribution may be significantly different from the relevant market definition reached by
the Tribunal during 1994 and 1998 hearings held in the context of emerging industry deregulation.
The Trade Practices Commission during the 1998 hearings into the authorised newsagency
system identified that the market for magazine publication and distribution had undergone
material change as a result of the strategic behaviours of magazine publishers and distributors.
These strategic behaviours involved the direct supply of popular magazine titles to national
supermarket, convenience store and petrol station chains, occurring in the context of a transition
from the authorised system administered through each of the State based newsagency councils.
The Commission heard evidence that the response of magazine publishersldistributors was
motivated by a belief that a shared commission arrangement and poor servicing of subagents by

'As above (3.18), p10.

ACCC (2009) Draft Determination A91117 (3.19), p.10.
Re 7-Eleven Stores Pty Ltd (1994) ATPR 21-357 at 42,672.
Re 7-Eleven Stores Pty Ltd, Independent Newsagents Association, Australasian Association of Convenience Stores Inc.
[I9981ACompT 3 (18 November 1998), 6.3.1 The relevant markets in 1998, p.46.
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authorised newsagents did not adequately encourage supermarkets and convenience stores to
pursue sales growth.'
The Commission concluded that the commercial decisions of magazine publisher/distributors
were governed by considerations that were different to the concerns of the newspaper publishers,
whose primary motivation for timely and cost effective distribution of newspapers was
underpinned by the authorised state based arrangements
Sustained independent strategic commercial behaviour of magazine publisherldistributors
continues to govern the evolution of supply chain relations of newsagents in respect of magazine
product, highlighting the diverging trends between magazine and newspaper distribution
arrangements.
As the bulk of magazine titles are distributed nationally it stands to reason that both the production
and distribution allocation decisions for magazines occur centrally.
The central decision making role is particularly pertinent as major magazine distribution networks
in competition with newsagents, such as supermarkets, convenience store and petrol stations
chains, engage distributors through a central or national category management function to
negotiate the terms of supply of magazine product for their respective retail networks.
While the relevant market for magazine distribution cannot be determined by the level where
supply chain decision making occurs, the level where these decisions transpire can influence
those market conditions experienced by geographically separated downstream market
participants.
In order to determine the scope of the relevant market for magazine publication and distribution,
two pertinent sets of factors require consideration: geographic factors and demand-side
substitution factors.
Geographic Market

It is arguable that the market for magazine distribution services supplied by newsagents to
magazine publisher/distributors is a geographically national market.
A geographic market can be said to be an area where the conditions of competition apply equally
to all traders in respect of a particular product or service.
The barriers to entry, consumer preferences, supplier prices and participant market share appear
to be approximately nationally uniform for participants, at the production, primary and secondary
distribution functional levels of the market for magazine publication and distribution.
Transportation costs are one of the few significant elements of the market for magazine
distribution services which is not nationally consistent.
Demand Side Substitution

Magazine publisherldistributorscan obtain physical distribution services, specifically in relation to
popular titles, from alternatives other than newsagents including such suppliers as supermarkets,
convenience stores and petrol outlets.
Popular titles (top 100 titles) comprise the overwhelmingly vast majority of the volume of
magazines sold. As a result, established substitutes exist for physical magazine distribution

a Re

7-Eleven Stores Pty LM, Independent Newsagents Association, Australasian Association of Convenience Stores Inc.
[ I 9981 ACompT 3 (18 November 1998), 6.3.1 The relevant markets in 1998, p.43.
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services through supermarkets, convenience and petrol chains for the majority of magazines sold
by newsagents.
As stated, magazine publisher/distributors must engage a central or national category manager
for magazine product when sourcing alternative distribution networks such as supermarkets,
convenience store and petrol station chains.
Consequently, when considering action to vary supply or other competitive commercial terms in
respect of secondary magazine distribution, publisher/distributors are often obliged to weigh the
net benefit of their decision against the likely reaction of each national network of secondary
distributors.
The processes underpinning the above considerations suggest a degree of demand side
substitution in respect of secondary distribution services for magazines within a national market
for magazine publication and distribution.
The nature and national availability of the majority magazine product; the approximately nationally
uniform conditions of competition present at each functional level of the market; and a degree of
available substitutes for customers of secondary distribution services of magazines; presents
credible arguments for the case of a national definition of the relevant market for the publication
and distribution of magazines in Australia.
Accordingly, the ANF submits that there exists a basis for an authorisation for collective
bargaining conduct in respect of the above matters in relation to magazine supply, which allows a
collective bargaining group to be formed at a national level.

FUTURE WITH AND WITHOUT TEST
The counterfactual scenario (a future without authorisation) for newspaper distribution would
involve a continuation of the current situation with no negotiation activity. The ANF is hopeful that
with an authorisation that extends the terms of A90804 it can engage with the various state and
territory newspaper stakeholders and commence negotiation in respect of the upcoming
newspaper distribution contract renewals.
An examination of the counterfactual scenarios in respect of magazines distribution (the future
without a national authorisation) reveals that without any authorisation no bargaining may
legitimately occur and the status quo would persist, while maintaining a state size collective
bargaining authorisation will likely result in no publisher/distributor engagement.
Whereas, the ANF believes that an authorisation allowing a national size collective bargaining
group to engage national publisherldistributor stakeholders in a meaningful and definitive dialogue
to resolve mutually identified 'national' issues entails the greatest chance of success for achieving
a mutually beneficial outcome for the newsagents and their national industry partners.
The above view of concerning a national collective bargaining group for magazine related matters
is supported by the following two rationales:

1. National magazine publisher/distributor stakeholders have indicated through their
participation in the proposed voluntary national code of conduct and in response to
A91 117 their preference for a nationally consistent approach; and
2. A lack of past evidence to suggest that a continuation of state level bargaining
arrangements authorised under A90804 in respect of magazines will result in negotiations
occurring between newsagent representatives and magazine publisherldistributor
stakeholders.

A U S T R A L I A N NEWSAGENTS' FEDERATION LIMITED
Level 3. 33 - 35 Atchison Street. St Leonards NSW 2065
Telephone + 6 1 2 8425 9600 * Facsimile + 6 1 2 8625 9699
ABN 16 008 295 038
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Finally, the potential detriment associated with a national bargaining group arrangement would be
limited by numerous factors which will be set out below.
FACTORS LIMITING ANTI COMPETITVE DETRIMENT
Current low levels of bargaining between newsagents and the proposed counterparties
The use of standard form contracts by major publisher/distributors is the norm in their commercial
dealings with newsagents.
The ANF acknowledges that standard form contracts are an accepted method used to control
transaction costs and that in limited instances these contracts are varied where the
publisher/distributors deem it appropriate. However, these arrangements allow newsagents little
opportunity to bargain or have effective input into the terms of these major commercial
relationships.
Accordingly, the low level of individual bargaining and resultant low level of competition among
newsagents would suggest that the current level of competition among newsagents with or
without the bargaining arrangements in place may also be low.
Voluntary participation i n the collective bargaining arrangement
The ANF previously stated this application seeks to conduct collective negotiations on behalf of
members of the ANF on an opt-in basis, or where the ANF can demonstrate previous written
consent from members authorising collective negotiation on their behalf.
Further, in accordance with s88(10) of the TPA, the ANF wishes this application to be expressed
so as to apply to or in relation to any members and future members of the ANF wishing to become
a party to the proposed arrangement in the future.
Collective negotiations are less likely to be anti-competitive where they are voluntary.
The requirement to opt-in provides a reliable means of ensuring that no party is involved in the
negotiation without having first given express and deliberate consent, thus assuring the voluntary
nature of the proposed arrangement.
The ability of publishersldistributors t o refuse t o participate
The proposed arrangements allow publisher/distributors to refuse to participate in collective
negotiations. Should proposed collective negotiations appear anticompetitive, detrimental or
unfavourable to publisher/distributors, there is no obligation to participate.
As a result, the proposed negotiations, in the absence of any coercive elements, must provide
some benefits, perceived or actual, to both publisher/distributors and participating newsagents in
order for meaningful discussions and subsequently agreed amendments to occur.
Lack of Collective Boycott Action
The ANF again states that this application does
under the TPA to conduct collective activity.

seek to apply in any way for authorisation

No collective boycott provisions or collective boycott action is proposed and no issue of collective
boycott is the subject of this application.

AUSTRALIAN NEWSAQENT5' FEDERATION LIMITED
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The ANF is acutely aware that the threat of collective boycott activity whether perceived or actual
can irredeemably undermine confidence in the negotiation process or of any subsequent
outcomes.
The ANF has demonstrated its genuine intention to reach a meaningful outcome from collective
bargaining, through its efforts in engaging national magazine publisherldistributors and the
Commission in developing a national voluntary code of conduct aimed at a genuine and mutually
beneficial resolution of magazine related issues.
In the absence of collective boycott activity, publisherldistributors cannot be compelled to
negotiate and therefore have greater discretion over the extent of their participation in
negotiations and the degree of the terms and conditions offered.
Limited number of publisherldistributors involved
The Commission has indicated in the past that where there are a limited number of participants
involved in the proposed collective negotiation arrangement, the extent of anti-competitive
detriment may be limited.
The ANF believes that the number of publisherldistributors remains low and as a result the
potential public detriment of the proposed arrangements will be limited.
Constraints imposed on newsagents by the existence of other possible distribution
networks for publisherldistributors
The ANF previously argued that the existence of alternatives to newsagents for the provision of
physical secondary distribution services for popular magazines titles, allows a degree of demand
side substitution by publisherldistributors.
The capacity of magazine publisherldistributors to substitute the services of an alternate retail
network such as supermarkets, convenience stores or petrol chains for the distributive services of
newsagents would likely limit the level of public detriment arising as a result of the proposed
collective bargaining process.
Potential for collusive anti-competitive conduct beyond that authorised
The ACCC has previously stated its concern regarding the potential for unauthorised conduct to
occur under the semblance of an authorised arrangement.
In respect of newspaper arrangements, collective bargaining conduct has been authorised for five
years and there is no evidence to suggest that there has been or is likely to be conduct contrary to
or beyond the authorisation granted.
In relation to magazine arrangements, the ANF and its distributor partners have in this and other
matters sought the advice of the ACCC in order to avoid the potential of real or perceived anticompetitive conduct.
The ANF is keen to avoid the accusation of anti competitive misconduct and is sensitive and
aware of the undermining influence the perception of collusion or anti-competitive conduct may
have on the proposed negotiations.
The ANF would welcome the involvement or direction of the Commission should it feel that there
is any potential for collusive of anti-competitive behaviour and is willing to report to the ACCC on
as regular a basis as is necessary to ensure the potential for such a perception does not occur.
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PUBLIC BENEFIT
Increased input into contracts and redressing imbalances in bargaining power

In its 2004 Final Determination (A90804), the Commission stated that the bargaining position of
newsagents in relation to major publisher/distributors is an unequal one.g
Further. the Commission noted that allowing newsagents to participate in collective bargaining is
likely to enable those newsagents to have greater input into the terms and conditions of their
contracts with participating publisher/distributors and may produce outcomes consistent with
parties' whose bargaining power was more evenly matched.''
The ANF contends that the validity of increased contractual input as a public benefit argument is
increasingly pertinent five years after the original determination, in part due to the lack of any
collective negotiation and partly due to a deterioration of the industry whether perceived or actual.
Transaction Cost Savings

Where a single negotiation process is utilised in preference to a multitude of negotiation
processes, potential transaction costs savings can occur.
If as a result of negotiation an agreed contractual amendment is identified as proving mutually
beneficial to newsagents and publisher/distributors, the collective adoption of such an amendment
can consolidate and share the associated costs in varying such agreements.
The benefit of cost savings assessed under authorisation A90804 would be further magnified in
respect of magazine related negotiations should the Commission grant an authorisation to form
national level collective bargaining groups, rather than the previously authorised state level
bargaining groups.
Industrial Harmony

The ANF notes that previously the Commission has commented that it did not accept that
improved industrial harmony was a public benefit likely to arise from the past proposed collective
bargaining arrangements.''
The ANF is of the view that there is an increased potential to create a good faith basis that would
afford newsagents greater trust in the sales based supply allocation of magazine product, should
the proposed collective bargaining arrangements be granted.
While the ANF acknowledges that in order for the Commission to accept this argument as a
material public benefit it must first be significant and evidenced, the ANF would direct the
Commission to its records cataloguing an extensive history of newsagent correspondence and
complaints concerning magazine oversupply and related issues.
The Commission may consider that such records provide no evidence that the granting of an
authorisation would lead to improved industrial harmony.
However, the ANF believes that newsagents would respond positively to an opportunity to
comprehensively address previously identified supply related matters which impact commercial
returns, and quality of life issues common to all newsagents.

ACCC (2004) Final Determination A90804,6.155. p. 50.
As above, 6.153,6.156 p,50.
l1
ACCC (2004) Final Determination A90804,6.160. p. 51.
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CONCLUSION
This application has sought to continue the original authorisation A90804 granted in 2004, albeit
with some additional amendments.
In respect of newspaper related matters this authorisation does not attempt to expand upon or
alter the conduct granted under A90804.
The ANF notes that some of the newspaper stakeholders have changed, specifically Rural Press
was acquired by Fairfax Holdings, while some of the circulation figures and other business metrics
have understandably altered.

r:

Where collective bargaining involving magazine ublisher/distributorsoccurs the ANF is seeking
to have the Commission relax Condition C3 of the ANF's original collective bargaining
authorisation A90804.
In all other respects concerning magazine related matters this new application seeks authorisation
for the conduct set out in A90804.
This application has attempted to argue against the state based definition of the relevant market
for the publication and distribution of magazines, which has remained unchallenged for 14 years;
and which neither the newsagent or publisher/distributor parties attempted to argue for or against
in the Tribunal hearings of 1994.
Further, this application has outlined some of the commercial realities, such as the consistently
national breadth and scope of the majority of magazine titles, which support the case against the
state based relevant market definition and lend credibility to calls for a national magazine
collective bargaining arrangement.
Additionally, a discussion of the merits of and stakeholder preferences for a national level
collective bargaining arrangement were included together with a brief outline of other efforts made
to resolve outstanding issues affecting the distribution of magazines nationally.
The ANF submits that if an authorisation for a state collective bargaining arrangement in respect
of newspapers, and a national collective bargaining arrangement in relation to magazines is
granted; the associated public benefits will outweigh any anti-competitive detriment.

THE ANF AND PUBLlSHERlDlSTRlBUTORS STAKEHOLDERS
News Ltd
News Ltd and its subsidiaries publish many of the major metropolitan daily newspapers, including
the Daily Telegraph (with a daily circulation figure of 400 885 copies and a readership of more
than one million) and the Herald Sun (with a daily circulation figure of 553 000 copies and a
readership of more than 1.5 million). News Ltd also publishes the major daily national newspaper,
The Australian, and a number of weekend papers including the Sunday Telegraph and the
Weekend Australian.
FairiaXmural Press
Fairfax publishes two major metropolitan daily newspapers, the Sydney Morning Herald (with a
daily circulation figure of approximately 221 000 in NSW) and the Melbourne Age (with a daily
circulation figure of approximately 196 000 in Victoria), and the national financial daily newspaper
the FinancialReview. Fairfax also publishes significant regional newspapers such as the lllawarra

-

l2 ACCC (2004) Final Determination A90804,7.10 Condition C3. p. 60 'Newsagent members are to form groups at no
larger than state level. Where appropriate, regional groups can be formed."
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Mercury and the Newcastle Herald and a number of magazines including Business Review
Weekly.
Rural Press publishes over 150 newspapers and magazines including a number of significant
rural newspapers such as those in Canberra, Launceston and Bathurst. It also produces
significant agricultural publications.
ACP
ACP describes itself as having a "leading magazine in all major categoriesn, including Australia's
most widely-read magazine, the Australian Women's Weekly (with 2.69 million readers each
month). Other high-selling titles include Cleo, Cosmopolitan and the Woman's Day. ACP has a
share of approximately 50% of all consumer magazines published in Australia. ACP also fully
owns a magazine distribution subsidiary, Network Services Company, which distributes
magazines published by ACP and other publishers.
Gordon and Gotch
Gordon and Gotch has a share of approximately 40% of the magazine distribution market and
distributes publications on behalf of 380 publishers, including Pacific, the publisher of high-selling
titles such as New Idea and Girlfriend.
APN
APN publishes 17 regional daily newspapers in Australia, including the Sunshine Coast Daily, the
Mackay Daily Mercury and the Toowoomba Chronicle.
West Australian Newspapers
WAN operates only in Western Australia, where it publishes the only West Australian daily
newspaper, the West Australian (with a daily circulation figure of 220 000). WAN also publishes
18 regional newspapers in towns such as Kalgoorlie, Broome and Albany.
NDD
NDD Distribution Pty Ltd trades as News Direct. NDD distributes more than 700 magazine titles,
largely those catering to special interests such as crafts or hobbies.
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