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1 . Introduction 
1.1 The Application 

As the Commission is aware, on 16 February 2009, TOTE Tasmania Pty Ltd (Tote Tasmania), 
ACITAB Limited (ACTTAB) and Racing and Wagering Western Australia (RWWA) (together, 
the Applicants) entered into the following two agreements relating to the formation of the fixed 
odds wagering joint venture and the acquisition of wagering and risk management services and 
ancillary services (Management Services) from Centrebet Pty Ltd (Centrebet): 

a joint venture agreement entered into by the Applicants (JV Agreement); and 

a management services agreement entered into by Centrebet, Centrebet International Ltd 
(as guarantor for Centrebet's obligations) and each of the Applicants (Management 
Services Agreement). 

The Applicants have applied for interim and final authorisation to make and give effect to these 
agreements (see A91 123 and A91 124) (the Application). A supporting submission and 
supplementary submission have been lodged by the Applicants in relation to the Application. 

1.2 Interim and draft determination 
On 29 April 2009, the Commission granted interim authorisation to the arrangements. On 24 June 
2009, the Commission issued a draft determination (Draft Determination) which stated that the 
Commission proposed to grant authorisation to the arrangements until 28 November 2012. 

1.3 Purpose of submission 
The purpose of this supplementary submission is, on behalf of the Applicants, to: 

(a) request that the Commission give consideration to revising one aspect of the proposed 
authorisation (as contained in the Draft Determination), specifically, the period for which 
authorisation is proposed to be granted; and 

(b) respond to the two submissions lodged by Tabcorp Holdings Limited (Tabcorp) 
specifically: 

(i) the submission dated 1 June 2009 lodged prior to the Draft Determination (1 June 
Submission); and 

(ii) the submission dated 25 June 2009 lodged after the Draft Determination (25 June 
Submission). 

2. Period of authorisation 
2.1 Proposed period of authorisation 

In the Draft Determination, the Commission proposes to grant authorisation to the arrangements 
until 28 November 2012, being the date on which the initial term of the Management Services 
Agreement expires. 

In paragraphs 4.128 to 4.133 of the Draft Determination, the Commission discusses its reasons for 
proposing to authorise the arrangements for this period of time, referring to the ongoing changes 
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to the wagering industry. The Applicants acknowledge the evolving, dynamic nature of the 
industry provides a basis for manting authorisation over a foreseeable time horizon (rather than a . - - . 

more extended period of time) to allow for the arrangements to then be re-assessed in light of any 
changes. 

With this in mind, the Applicants request that authorisation for the arrangements be granted until 
28 May 2014. There are several reasons why the Applicants believe it is appropriate to grant 
authorisation until 28 May 2014 (rather than 28 November 2012, as currently proposed): 

(a) The additional period for which authorisation would be granted is only 18 months. In the 
Applicants view, it is highly unlikely that factors affecting the public benefits (or public 
detriments, to the extent there are any such detriments) could change materially in this 
period. 

(b) The Applicants originally intended that the initial term of the Management Services 
Agreement expire on 28 May 2014. The commercial rationale for limiting the initial term 
to 3.5 years was to give the Applicants a degree of flexibility at a time when the 
Applicants pari mutuel pooling agreements (with Tabcorp) expire. Aside from this, the 
Applicants otherwise currently intend to continue the arrangements in their current form 
until (at least) 28 May 2014. For this reason, the Applicants each have a unilateral option 
under the agreement to extend the agreement, on the same terms, until 28 May 2014 (in 
circumstances where the parties cannot agree on the terms of a new agreement). 

(c) The Applicants have based their commercial decisions (including investment in re- 
branding of their fixed odds offering) upon a view that the arrangements would continue 
until at least 28 May 2014. The Applicants understand that Centrebet has made significant 
investments towards meeting its obligations under the Management Services Agreement 
until 28 May 2014. Granting authorisation until 28 May 2014 will provide the parties 
with commercial certainty commensurate with the commercial and investment decisions 
they have made. 

(d) It is not uncommon for commercial arrangements (of a kind similar to those the subject of 
the Application) to be granted authorisation for a period of 5 years. Granting authorisation 
until 28 May 2014 would be consistent with this practice. 

3. Tabcorp submissions 
3.1 1 June Submission 

The Applicants consider that their supporting submission (lodged with the Application), their 
correspondence relating to interim authorisation (lodged 9 April 2009) and their supplementary 
submission (lodged on 29 April 2009) appropriately and adequately covered the issues raised by 
Tabcorp in its 1 June Submission. The Applicants therefore do not propose to respond in any 
detail to the 1 June Submission. 

3.2 25 June Submission 
In its 25 June Submission, Tabcorp submits that the Applicants' pricing (and that of Centrebet) 
since implementation of the arrangements:' 

(a) negates the Applicants' claims that the arrangements would permit the Applicants to: 

' Tabcorp Submission, 25 June 2009, page 1. 
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(i) act as a competitive constraint on other suppliers of fixed odds wagering services; 
and 

(ii) offer more attractive odds compared to the counterfactual; 

(b) supports Tabcorp's submissions that the arrangements result in price fixing between the 
Applicants and Centrebet. 

Tabcorp's submissions are ill-founded and inaccurate, as well as inconsistent with previous 
submissions put to the Commission by Tabcorp. 

Pricing 

Tabcorp's submission refers to examples of recent pricing by Centrebet and the Applicants as 
monitored or observed by Tabcorp. The Applicants are unable to comment on the accuracy or the 
frequency of such pricing behaviour since details of Tabcorp's observations are not provided. 
Further, Tabcorp has generalised its observations as being indicative of Centrebet and the 
Applicants' pricing across the board and as indicative of pricing that will persist in the future. In 
this regard, the Applicants' note that their pricing strategy for different bet types and events, both 
now and in the future, is a confidential matter and it is not appropriate for Tabcorp to state what is 
simply Tabcorp's speculation on that pricing strategy as fact. 

Even if the Applicants accepted, at face value, Tabcorp's propositions on pricing as accurate or 
indicative of Centrebet or the Applicants pricing generally, there are several flaws with Tabcorp's 
reasoning in the 25 June Submission. 

Inconsistent with Tabcorg 'sprevious submissions 

The principal issue with the 25 June Submission is that it is inconsistent with Tabcorp's previous 
submissions regarding the anti competitive detriment arising from the arrangements. 

In earlier submissions, Tabcorp has asserted that the arrangements should not be authorised 
because they have the purpose or likely effect of price fixing as between the Applicants and 
Centrebet, specifically that the arrangements will result in identical odds being offered by the 
Applicants and centrebet.' Tabcorp has also asserted (in the 25 June Submission) that recent 
pricing demonstrates an 'absence of price competition' between the Applicants and centrebet.' 

Tabcorp's observations on pricing in the 25 June Submission directly conflict with these 
assertions. Instead, the propositions put forward by Tabcorp in the 25 June Submission highlight 
the potential for differences in Centrebet and the Applicants' pricing. This apparent price 
differential supports the Applicants' previous submissions that the Applicants pricing will reflect 
the risk thresholds and target set by the Applicants, while Centrebet's pricing will reflect 
Centrebet's own risk profile and margin parameters - thus resulting in different pricing. If 
Centrebet's pricing has been more attractive than the Applicants in certain instances, as alleged by 
Tabcorp, this only reinforces that Centrebet's own pricing has been determined by Centrebet 
independently of each of the Applicants and that price differentiation between the Applicants and 
Centrebet is likely to arise. 

Tabcorp's observations on pricing in the 25 June Submission also conflict with Tabcorp's 
contention in its earlier submission that it is questionable whether Centrebet could provide the 

2 In a previous submission, Tabcorp contended that the arrangements will conmvene the prohibitions on price 
fixing because they tend to fix the odds (price) of fixed odds wagering products offered by the Applicants and 
Centrebet - see Tabcorp Submission, 9 April 2009, pages 1 and 13. 
Tabcorp Submission, 25 June 2009, page 3. 
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services to the Applicants and then 'undercut' them by offering better odds to its own  customer^.^ 
To the extent Tabcorp's observations on pricing are accurate, they support the Applicants' 
previous submission that [RESTRICTION OF PART OF PUBLICATION CLAIMED]. 

Competitive constraint 

Tabcorp's basis for suggesting that the Applicants have not placed any competitive pressure on 
other suppliers of fixed odds wagering services is that Centrebet has allegedly offered more 
competitive pricing than the Applicants in certain instances observed by Tabcorp. Even if this is 
accurate, such pricing is in no way demonstrative of whether or not the Applicants are acting as a 
competitive constraint on Centrebet or any other suppliers of fixed odds wagering services. 

First, there are. a range of factors through which firms can exercise competitive constraint or 
pressure, including product and service quality, breadth of product offering, promotional activities 
and supply channels (such as online, telephone andlor retail channels). 

Second, the relevant question is not whether the Applicant's pricing is more or less 'competitive' 
than Centrebet. The relevant question is whether the Applicants provide a competitive constraint 
compared to the appropriate counterfactual. When compared to the counterfactual as defined in 
the Applicants suppolting submission (Counterfactual), which has been broadly accepted by the 
Commission in the Draft Determination, the existence of three additional suppliers of fixed odds . . 

wagering services is likely to provide a greater degree of competitive pressure on other suppliers 
of fixed odds wagering services than would occur absent authorisation. 

Atiractiveness of odds 

Similarly, even if it is correct that Centrebet has offered better odds than the Applicants in certain 
instances, this does not in any way negate the Applicants' claims regarding their ability to offer 
more attractive odds in the factual relative to the counterfactual. 

The Applicants have submitted that the arrangements will permit the Applicants to offer more 
attractive odds relative to the counterfactual. The relevant question is thus whether the Applicants . . 

are able to offer more attractive odds compared to the counterfactual, not compared to Centrebet. 
[RESTRICTION OF PART OF PUBLICATION CLAIMED]. Even if the Applicants (or at 
least TOTE Tasmania and RWWA) could offer some form of fixed odds wagering services, as 
recognised by the Commission in the Draft Determination, they would be likely to offer less 
attractive odds than those they are able to offer under these arrangements. 

No purpose or likely effect of price firing 

As stated in the Applicants' previous submissions, there is no arrangement (contractual or 
otherwise) between the Applicants and Centrebet which has the purpose. or likely effect of fixing 
the prices (odds) offered by the Applicants and Centrebet. 

There is no arrangement between the Applicants and Centrebet under which the Applicants are 
restrained from offering better odds than Centrebet, nor is there any 'structural relationship' 
between (or otherwise linking) the odds offered by Centrebet and those offered by the ~ ~ i l i c a n t s .  
The Applicants reject these propositions by Tabcofp. 

The Applicants reiterate their view that, in any event even if there is a technical risk that the 
arrangements between the Applicants and Centrebet could contravene the prohibitions on price 
fixing, then the purpose of authorisation is precisely to protect against that risk. 

Tabcorp Submission, 9 April 2009, section 5.2@) page 14. 
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Conclusion 

For the reasons set out above, the 25 June Submission is both ill founded and inconsistent with 
previous submissions made by Tabcorp. If anything, the observations put forward by Tabcorp in 
the 25 June Submission provide support to the Applicants' submissions that: 

(a) there is no arrangement between the Applicants and Centrebet which has the purpose or 
likely effect of futing the prices (odds) offered by the Applicants and Centrebet; and 

(b) the pricing of the Applicants and Centrebet is likely to differ. 

In conclusion, the Applicants consider that, when the 'factual' is compared with the 
Counterfactual, it is clear that the potential for any anti competitive detriment is outweighed by 
the significant public benefits likely to be generated by the arrangements. 
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