
20 July 2009 

Dr Richard Chadwick 
General Manager 
Adjudication Branch 
Australian Competition & Consumer Commission 
GPOBox3131 
CANBERRA ACT 2601 

Dear Dr Chadwick , 

University of Melbourne and Others applications for authorisation A91144 - 
A91 145 

Thank you for your 24 June 2009 letter in relation to this Application for Authorisation. 
My interest in this matter is entirely personal and I make these submissions in that 
capacity and not as a partner in the firm of Baker & McKenzie. 

My interest stems from involvement in my daughter's interest and application to enrol in 
graduate medicine. This led me to explore the arrangements between many medical 
schools, their legality and unfairness as regards students and Australian taxpayers. I 
raised my concerns at the time and the only response that I received (from Joanne 
Pickering as investigating officer at the ) was that the issue had been raised with the 
Universities but that they denied any TPA issue. More than 2 years later the anti- 
competitive arrangements remain in place to the disadvantage of many and the ACCC's 
timetable for this authorisation will mean that they are given effect to again this year in 
order to select students for enrolment in graduate medicine courses in 20 10. In the 
meantime the universities seek authorisation for those arrangements, arrangements which 
on the face of the application involve clear contraventions of the exclusionary provision 
prohibition. As a matter of process I respectfully submit that the Commission should 
require that the arrangements not be given any further effect unless and until any 
authorisation is granted and then only in accordance with the conditions attaching to any 
authorisation. 

Another important process point relates to the need for the Commission to properly 
obtain and take account of the viewpoint of the many students impacted by these anti- 
competitive arrangements. I am in no position in the 3 weeks allowed for~submissions 
(to an application which has taken years to prepare and file) to gather or procure that 
evidence. It is critical to a proper understanding of both the policies in question, their real 
operation and their real impact. It may be that the Commission has considered how best 
to do this but unless it succeeds in getting proper student input it will not have effectively 
consulted with the public. My consultation is limited to discussions with my daughter 
and knowledge of the experiences of some of her colleagues. 

Submissions 

I attach my submissions in the form of a response to matters raised in the 19 June 2009 
Application (using the paragraph numbering in that document). I would be happy to 
respond to any questions that the Commission might have in relation to these 
submissions. In essence it is my view that: 



1. The policies in question amount to an exclusionary provision whereby 
competing medical schools by agreement limit the extent to which they will each 
supply services to potential applicants. This is the clear and admitted purpose of 
the "One Interview Policy"; 

2. The policy has advantages for universities in cost and convenience, just as such a 
policy would if all major commercial law firms agreed to similar arrangements. 
But these cannot be seen to be significant public benefits given the lessening of 
competition involved, the enormous disadvantage caused to hundreds of students 
every year, the inefficient allocation of taxpayer funds and the fact that similar 
public benefits could be obtained without causing these detriments. Restraints 
on the ability to obtain qualifications are a very significant detriment. They erect 
barriers which if they are unfair or subjective or anomalous could permanently 
prevent entry by a student into their preferred course of study and vocation and 
allocate taxpayer funds to students who are less deserving. 

3. While I do not doubt that the universities involved have agreed and given effect 
to these policies without any intent to either breach the law or harm students, 
they have developed them without sufficient attention to these matters. They 
have largely assumed that what is best in the interests of the universities will also 
be in the best interests of competition, of the public and of students. For the 
reasons set out in my submissions this is far fiom the case and universities need 
to redesign their approach with a wider range of factors in mind. 

Ross McLean 
+612 8922 5287 
ross.mclean@bakmet.com 



Submission in relation to Application for Authorisation by the GAMSAT Consortium 

I make the following submissions in relation to matters raised in the 19 June 2009 application for 
authorisation by the GAMSAT Consortium (paragraph references being references to numbered 
paragraphs in that application): 

Paragraph 23: The fact that Deakin, Wollongong and Monash have been able to operate as 
graduate medical schools without being a party to these policies and agreements is 
evidence that they are not critical to a workable application and selection system. 
Similarly, graduate medical schools have existed and competed prior to these 
policies and agreements being put in place and being given effect to. 

The fact that universities over recent years have included interview elements to 
their selection process cannot be used to justify these policies and agreements as 
necessary, as the example of these three universities shows. If law, dentistry and 
other vocational courses which are conducted on a graduate basis each decide to 
make interviews an element of their selection criteria then authorisation of these 
policies will effectively bless similarly restrictive and exclusionary policies and 
arrangements between universities. If universities decide to adopt intensive 
interviewing procedures as part of their selection criteria then they need to first 
properly consider the resource, cost and other implications. They cannot use them 
as an excuse to introduce anti-competitive and exclusionary arrangements to the 
detriment of students. 

Paragraph 25: The application sets out no basis for the denial that the relevant policies and 
agreements are in breach of the TPA. In the absence of any reasons being given 
the Commission should conclude that they involve exclusionary provisions. There 
is no question that universities are subject to Part IV of the Act, that they are 
competitors and that they have reached an agreement amongst themselves which 
has the purpose of restricting the extent to which they deal with students. In a 
lengthy 96 paragraph submission the applicant does not provide a single 
submission as to why the policies and agreement in question do not involve 
breaches of the Act. 

Exclusionary provisions are treated by the Act as so inherently likely to be anti- 
competitive that they are per se prohibited. Contravention of this per se 
prohibition has continued on a large scale basis for many years and at least for the 
last 2 or more years in full knowledge of the facts of the contravention. The fact 
that the Consortium has invested significant time and resources in developing the 
relevant policies and agreements and in implementing them, or the fact that 
significant time and expense would be involved in jettisoning these policies and 
developing replacement policies, cannot be seen as factors which in any way 
support the grant of authorisation. To the contrary, a long-standing course of 
illegal conduct should not effectively be blessed after the event unless there are 
very clear and strong public benefit reasons for doing so. It is submitted that this 
is not the case in respect of this application. 

Paragraph 33: It is correct as the application notes that each Consortium Member can assess 
applicants in a different way. In relation to an interview process, they are fiee to 
conduct that interview in a variety of different ways, to change the way that the 
interview is conducted fiom year to year and to give a different weight to the 
interview results fiom one year to another and as between one university and 
another. In fact, it is important to understand that this is very much what has 
happened and continues to happen. At the University of Sydney, the nature of the 
interview has changed significantly over the years. In some years the interview 



has been 100% determinative of whether or not an applicant who reaches the 
interview stage is made an offer or not. In more recent years it has only been one 
factor which has been weighted relative to others. That weighting has changed 
from year to year. Most importantly, there is nothing in the policies or the 
agreement between the universities which would prevent any one or more 
universities from changing their selection criteria or from moving to a system 
where once an applicant qualifies for interview that interview is 100% 
determinative of whether or not they are offered a place. The impact of this is that 
a student who is not suited by a particular form of interview and does not do well 
on the day, or does well but not well compared to the cohort of students who 
qualified for interview, will not be offered a place at that university even though 
they may have done better (absolutely or relatively) in a different type of interview 
or in a selection process which gave a lesser weight to the interview results. If 
they had also had an interview at a second university where the interview was 
conducted differently or by different types of people or had a different weight 
amongst a range of factors then they may well have been offered a place. In 
selecting which university's interview process to list as their preference a student 
cannot possibly know or even guess which of the different selection processes will 
suit them personally bette~ than others. For reasons outlined later in these 
submissions, the suggestion in the application that the second and third interview 
preferences somehow mitigate these harsh results is illusory. 

Paragraph 42: The number of students interviewed for the number of places available is highly 
relevant to the level of unfairness of the policies and agreements in question. This 
example suggests 300 interviews for 200 places. In in mostcases it is 
closer to 400 interviews. In other words, nearly 1 in 2 of those interviewed will 
not be offered a place and will need to wait another year before they apply for 
another single interview at one of the graduate medical schools. Nothing in the 
application suggests that any of the universities have agreed to limit the number of 
interviews that they grant or to not increase the number of those interviews. The 
detriment caused by these arrangements would be even greater if universities 
interviewed 3 or 4 times the number of students to whom they were going to make 
offers. 

Paragraphs 52 to 57: This description of the operation of the selection process is not consistent with its 
description on the relevant university websites or with a student's experience of the 
system. This is not to say it is necessarily wrong, technically, but rather that in 
practice it does not actually ameliorate the harshness of the one interview policy. 
The submissions fail to explain why universities which have interviewed, say, 360 
students to select their quota of 200 would then have any interest in having other 
students, who did not attend that interview but failed to be selected on the basis of 
a different interview at another university, considered for those 200 places. Why 
would a university that has filled its quota through its own interview system then 
throw entry open to large numbers who did a different interview? Even if one 
accepts that the possibility exists - how are the results of different interviews 
translated and how many students get an offer from their second or third 
preference university? My daughter is aware of nobody gaining entry to a 
graduate medical school on this basis. The Commission should ask for details of 
the numbers at each medical school who were offered places despite not having 
interviewed at those medical schools in order to test the Consortium's suggestion 
that this feature of the system in practice ameliorates the harshness of the one 
interview policy. 



Pmgraph 62: The American system proves that it is possible to co-ordinate an interview and 
selection system between multiple medical schools without a one interview policy 
and the anti-competitive arrangements that this involves and the harshness that it 
works on students. 

Paragraph 65: Whether or not applicants submit more than one application or attend more than 
one interview would always be their choice. There is no need for these policies in 
order to deliver any benefit of fewer interviews. The applicant can decide how 
many interviews to arrange and whether the expense is justified and affordable. In 
the context of entry into a course that last 4 years and is a pre-requisite for a career 
that they want to pursue, the cost of two or three, rather than one, interviews will 
not be considerable as is suggested. This alleged benefit is illusory. If law firms 
in a city colluded to operate a similar policy it would hardly be credible for them 
to tell unsuccessful interviewees that they were lucky that they had only had the 
cost of a single application and interview and could always file another for a single 
interview application in the following year. The costs and inconveniences that are 
referred to in paragraphs 66 to 72 of the submissions are desperate attempts to 
identify benefits after the event. The policies were never designed to deliver these 
supposed benefits to students. The real benefits they aimed to achieve were in 
certainty and convenience for the medical schools. A lack of choice for students 
will have as a by product a saving in time and possibly money but these were not 
savings that they were asking for and any survey of students would, I am quite 
sure from the feedback I have received, make it clear that they would not see these 
savings as justifying giving up the chance to have more than one interview in the 
year when they want to apply to enter medical school. 

Paragraphs 74 to 75: Again, this benefit is largely illusory. The logic is that for all the unfairness of 
just having one interview which is make or break (miss out and you wait a year) 
you get the benefit of the reduced costs and the incentive to apply for all 
universities that you might be at all interested in with a view to securing your one 
interview. Without the policy a student could still list multiple universities, 
including those interstate, and see how many medical schools offer them an 
interview. If too many offer they can withdraw their applications in order to 
narrow the number of interviews if they have a budget. In the US the submission 
notes that the average number of schools applied for is 13 and the Consortium 
only has 11 members so that it would seem unlikely that the lack of the policy will 
have any real impact on the level of interstate applications. Further, even if there 
was any benefit of the type argued for in these provisions, that benefit would exist 
in almost the same degree if students were allowed a maximum of two or three or 
four interviews and yet each of these options would avoid the enormous public 
detriments of the current scheme and the policies. 

Paragraphs 76 to 77: This aspect of the submission assumes that competition between universities to 
be selected as a high preference for an interview bv a student is the only 
dimension of competition. Again, this cornpetition would exist to almost the same 
degree if students could have two or three or four interviews. There is no need to 
have a single interview policy to deliver this benefit. Further, competition would 
be much increased by students having two or more interviews and receiving more 
than one offer of a place in the case of the best students. As in any other free 
market application, interview and selection process the best students would in the 
course of the interview process be assessing the universities, as well as vice versa, 
with a view to deciding what the best medical school for them might be. The one 
interview policy eliminates this aspect of competition. Contray to the 



Consortium's submission, the policies considerably reduce the level of competition 
between medical schools. 

Paragraphs 78 to 79: The harshness of the one interview policy impacts those ftom lower 
socio-economic backgrounds even more harshly than others. If they are 
unsuccessful in the one interview that they secure then they have to wait another 
year before reapplying. Those from wealthier backgrounds may be able to apply 
to overseas universities, do an honours year of their undergraduate course or take 
part time work for a year, or even take a year off to travel. Less money and family 
support would create the need to get a fulltime job and these may be difficult to 
obtain for just one year. Like any student candidate, the cost of two or three or 
even four interviews will be greatly outweighed by the make or break unfairness 
of the single interview policy. The so-called 'democratic outcome' the universities 
seek to achieve can be readily achieved without the single interview policy. Any 
cost benefits to students may be outcomes of the policy but they were not the 
object of the policy and can be readily achieved without the harshness and public 
detriments of the single interview policy. 

Paragraphs 80 to 85: The benefits that are detailed in these paragraphs are the natural outcomes of the 
restrictive one interview policy - each medical school knows that however few 
interviews it conducts it will fill its quota of students because those that it 
interviews have no other choice: if they get an offer it will be the only one they 
get; there will be no competing offers. This convenience for the universities is 
said to deliver public benefits because it reduces the costs of universities, the 
amount of time that must be devoted to interviews and the amount of volunteer 
time required. A number of points can be made in response: 

1. The Consortium points to no other country whose medical schools have felt 
that the need to reduce the costs and inconvenience. of interviews is such as to 
justify a one interview policy and all its harshness on students and detriments 
to competition and the public. Indeed, the Consortium notes that in Canada, 
which has a similar number of medical schools as Australia, there is no such 
policy. Whatever costs and inconvenience having to conduct multiple 
interviews may involve, the Canadian experience in a similar setting shows 
that they are far from overwhelming. 

2. If medical schools decide to select students wholly or partly based upon 
interviews then they need to design an interview system which they have the 
resources (people, money and facilities) and time to conduct. They do not 
have to conduct interviews (this is a recent phenomenon and University of 
Queensland has abandoned it) and they can choose from many possible 
interview formats to suit their budget, convenience, etc. If they know that 
they might have to interview more applicants in order to fill their quota then 
medical schools will need to design their interview system accordingly. 
There is no submission that there is only one type of interview system that is 
best. Indeed, the fact is that there are wildly different types of interview 
conducted by the different universities and that many of the universities have 
changed their interview formats over the last 5 years or so. 

3. The Consortium's submissions disclose that in Canada and the USA the 
percentages of their quota that competing medical schools interview ranges 
widely; some interview 3 to 4 times as many as others. This is the impact of 
competition. Those that have better reputations, better courses, bettm 
teachers, better clinical experiences or are in greater demand for other reasons 
can safely conduct far fewer interviews. This encourages universities to 



compete across a range of dimensions, to innovate and differentiate, to make 
their appeal known to potential applicants and to improve over time. All 
these dynamics of competition are removed or at least reduced as a result of 
the one interview policy. Further, the way that medical schools select, 
change and explain their selection criteria and conduct their interviews would 
be disciplined by competitive forces if a medical school knew that the 
applicants that were considering them would also be interviewed by 
competitors. In a competitive market where each medical school wants to 
attract the best cohort of students the interviews would be formatted and 
conducted with this partly in mind. Under the one interview policy not only 
does an applicant only get one chance, that interview can be conducted well 
or poorly, fairly or unfairly (in terms of factors like the make up and training 
and monitoring of the interviewers, the objectivity of the scoring system, the 
fact that different questions or scenarios are asked of different candidates, 
etc) and the medical school has nothing to lose. It knows it will get its quota 
of students. 

4. The cost and convenience rationales given by the Consortium apply to every 
interview situation in every market and yet the proposition that rival firms 
should be able to agree amongst each other that they will each only interview 
students who don't get interviewed by the others in order to save time, 
expense and uncertainty is so obviously problematic that it could not 
seriously be put to the Commission. While publicly funded medical schools 
might argue that they have fewer resources and a greater need to focus on 
their core activities, these increases in the public benefits of the policy are not 
significant when weighed in the balance, and there are many equivalent 
situations where such a policy would have similar benefits and yet should not 
be contemplated. For example, could all municipal libraries join to operate a 
one interview policy? All councils who offer apprenticeships operate such a 
policy? 

5. If cost and convenience and certainty are the benefits then there are far less 
harsh and anti-competitive arrangements that could be put in place to secure 
them than the one interview policy. The Consortium medical schools could 
agree to share the interviewing task (particularly given that many use 
volunteers) and the results of that process so that through a single interview 
an applicant has a score that can be considered by multiple schools (as per the 
GAMSAT scores). The interviews could be offered in multiple locations 
and could include a range of questions and scenarios that covered matters of 
interest to different medical schools. It is not for me to design or suggest 
designs for an alternative interview system but it is clear that it is perfectly 
possible to do so. The Consortium's one interview policy is not the result of 
considering many possible systems and agreeing the one that is least harsh 
and anti-competitive in its effects. Rather, it is the system and policy which 
most easily delivers its benefits because the interests of competition, students 
and taxpayers were not considered when the policy was formulated and 
agreed. Medical schools didn't think they needed to. They thought that they 
only needed to have regard to their own self interest, hence this very late 
application for authorisation years after the policy was agreed and 
implemented. 

Paragraphs 86 to 92: These paragraphs demonstrate Consortium members' inability to understand the 
detrimental impacts of their one interview policy even now that they are belatedly 
forced to consider them in the context of the authorisation process. There are 



many more detriments than are acknowledged, and they are much weightier than 
is suggested. 

Paragraph 86: This is far from the only detriment. As noted above, the one interview policy also 
reduces competition between medical schools fot the best applicants. It also allocates 
rare places in medical schools unfairly and inefficiently so that taxpayers funds in 
educating doctors are being misallocated. 

To take a hypothetical, assume that one medical school was clearly the best in 
Australia and attracted applications for 200 places from applicants which included 
those with the 300 best GAMSAT scores (and other relevant objective results) and 
they are all granted interviews by that medical school. The impact of the one 
interview policy will be that 100 of the best 300 applicants on objective measures will 
not get a place to study at any medical school. Taxpayers will instead fund less 
deserving candidates at other medical schools than some or all of these 100 (unless 
you take the unrealistic view that all 100 would also have done worse in interviews at 
other universities than other candidates who had inferior GAMSAT and other scores 
on the criteria that are objectively measured). While this example is extreme the 
outcome of the one interview policy will almost certainly be inefficient and unfair to 
some extent in the case of each university. This then results in applicants having to 
play a game where they gamble on their likelihood of being successful at their 
university of first choice, second choice, etc before deciding how to complete their 
preferences. This creates yet more inequities and inefficiencies. 

There will be applicants who will not apply for their first choice university because 
they know that the competition for places at that university is very strong and if they 
are not successful they will have to wait another year to reapply. Instead, they apply 
to a university where the standard of applicants and level of competition is lower. My 
daughter is aware of friends who were in this position. Instead of putting University 
of Sydney as their first preference, a university in their home city, they have put 
interstate universities as their first preference and when successful have had to bear all 
the costs of living and studying in another city, not to mention the disruption to their 
family and personal lives. Some such students may well have got an interview at 
sydniy andbeen successful in the interview process. The e x t i  costs for these 
students will be very large and far outweigh the costs of students attending multiple 
interviews (if that is what an alternative process would have involved). Insofar as 
equity and 'democracy' are concerned, it is only well off applicants who can easily 
game the system in this way. If the easiest entry medical school in a particular year 
happens to be a regional school in, say, Tasmania, an applicant in Perth who is well 
off is more likely to give that school preference if they are well off rather than one of 
the many medical schools that are closer but have greater competition for places. 

Finally on this paragraph, to say that the only detriment is that some applicants may 
fail to obtain a place says nothing about the severity of this detriment for someone 
who in a competitive and fair system would have been offered a place at another 
medical school. If they want to be an Australian trained doctor (an opportunity that all 
Australian taxpayers and their children should have generally equal access to) they 
must wait another year and delay commencement of their study. They must wait that 
year knowing that one year later they must again submit themselves to the one 
interview rule and that they may miss out again, given the inherent uncertainties and 
subjectivities of any interview process. And during that year do they begin some other 
course or career not knowing whether to throw themselves into or not? If they 
succeed at the next year's interview they will have largely wasted a year's study or 
work. Why aren't they entitled to have multiple interviews in the first year to know at 
the outset whether they are likely to be able to get a place at a medical school and get 



a career? What if they are mature age or have a young family - how much less likely 
are they to wait another year, or one after that? The one interview policy is even 
harsher in its impact on such applicants. These detriments are public detriments of 
significant weight and wreak personal unfairness and impose unnecessary pressures 
and uncertainties that the medical schools cannot justify by reference to their 
convenience or cost. 

Paragraph 87: The fact that places are in short supply only increases the importance of proper 
competition for them and the public detriments of any unfairness or inefficiency in the 
way that they are allocated. As a taxpayer I am entitled to both know that my child 
will be treated fairly by the process and not be sacrificed to the administrative 
convenience of the medical schools and an anti-competitive agreement between them, 
and that the places each year are allocated to the best applicants that year. 

Paragraph 88: The logic of this submission of the Consortium is clearly flawed even if one accepted 
that this passing on of interview results had any real impact on offers made (which the 
submission does not establish - how many applicants who were unsuccessful in their 
interview at their first preference medical school were successful in getting in to the 
University of Sydney's medical school even though they did not participate in that 
medical school's interview process? I suspect the answer is zero or close to it). If an 
applicant does relatively poorly in the one i n t e ~ e w  that they attend how does it help 
to pass that interview score on to another medical school? Clearly they are at much 
lesser risk of missing out of they can attend other interviews at which they may do 
better for a variety of reasons. 

Paragraph 89: Again, the logic of this submission is flawed and its lack of understanding of the 
student disadvantage caused by the one interview policy is breathtaking. If applicant's 
preferred medical school is in great demand then they could do very well in the 
interview but not well enough relative to the strong field that is interviewed by that 
school. Had they been interviewed at multiple medical schools and performed equally 
well in absolute terms they may well perform well enough relatively to a weaker 
cohort of applicants to be offered a position at one of them. Then there is the fact that 
the interview formats vary widely so that an applicant may be better suited by some 
formats more than others. And finally, some students may need the experience of 
more than one interview in order to perform at their best (or to 'redeem' themselves as 
the Consortium puts it). Whatever the reason, how could the denial of the opportunity 
for second and subsequent interviews be seen as "relatively minor"? 

Paragraph 90: As noted, an applicant need not have a "bad day" to not be in the successful group. See 
above. 

Paragraph 91: There is no limitation on the weight given to the interview component and no 
restriction on that weight being changed by each medical school, including it being 
given weighting as the sole determinant of entry (once applicants reach the interview 
stage)= it has been at some medical schools in the recent past. Even if it is just one 
factor, in a situation where there is a field of very competitive candidates the interview 
will have a significant impact on the offers made. If this was not the case, why go to 
all the trouble and cost of the interview process (as the medical school already has the 
objective data that it needs to select on other criteria)? 

Paragraph 92: For the reasons outlined above the Consortium has not identified all detriments and 
has not given them their true weight. These detriments are very significant and the 
benefitsof the policies in do not come close to outweighing such detriments, 
particularly when there are alternatives which are far less restrictive. 



Pmgraph 93: For the reasons outlined above the Policies produce very significant competitive 
detriment as well as detriments to the public (including taxpayers and students). 

Paragraph 94: For the reasons outlined above, competition between medical schools to be listed in an 
applicant's preference set is not a substitute for competition to get the best applicants 
to come to an interview or to have them choose one medical school after an interview 
by two or more. From the student's viewpoint, this is particularly the case if they are 
unsuccessful at the first interview that they succeed in securing. If this is their only 
interview the process ends. If there are multivle interviews(assuming that they are 
good enough to interest multiple universities-in interviewins them) then there is 
competition between a stronger group of applicants for a place at each medical school. 

Ross McLean 
20 July, 2009 


