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MORTGAGE AND FINANCE ASSOCIATION OF 
AUSTRALIA TRIBUNAL 
 
FIFTH ANNUAL REPORT TO MFAA BOARD 
 
Overview 
 

• Report covers the period - October 2007 October 2008. 
 

• The Tribunal operates primarily under the Disciplinary Rules but has 
regard to the MFAA Constitution, Code of Practice and relevant law or 
legal principles – eg natural justice. 

 
• Tribunal has had 54 formal matters referred to it during the period. (Last 

year 51) 
 

• Most were referred via the Investigating Officer but increasingly matters 
came direct from the MFAA Executive. 

 
• The Tribunal disposed fully of 54 matters during the period.  It had 16 

matters yet to be finalised. 
 

• The Tribunal continues to make recommendations of changes to the 
Disciplinary Rules and the Constitution, where appropriate. 

 
• The Report makes some observations on a number of issues of likely 

interest to the Board. 
 
A. THE TRIBUNAL 
 
On 27 May 2003, the then MIAA National Council promulgated the Disciplinary 
Rules. 
 
The Rules establish the MFAA Tribunal and therefore processes under which 
complaints against MFAA members for misconduct are to be dealt with. The Rules 
also cover appeals in relation to refusals of applications for MFAA membership and 
referrals of membership where a member may no longer satisfy the membership 
criteria. 
 
The establishment of the Tribunal has meant there is a mechanism for these two areas 
of activity to be dealt with by an independently chaired, specialist Tribunal, rather 
than having to be handled by the MFAA itself. 
 
The detailed processes for investigating and determining complaints are set out in the 
Rules.  Briefly, a complaint against a member’s conduct or an appeal against a 
membership refusal is firstly made to the Investigating Officer (IO), which 
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investigates the matter and, if warranted, refers a report to the MFAA Tribunal Chair 
for consideration. 
 
The Tribunal, which is chaired by either the Chair or Deputy Chair and two MFAA 
members, makes a decision on the matter.  A hearing may or may not take place.  
Whether there is to be a hearing is something for the Tribunal to decide in each 
misconduct matter.  The Rules prohibit a hearing on a membership refusal appeal, but 
allow hearings in cancellation of membership matters in special circumstances.  
 
Each issue referred to the Tribunal requires the establishment of a Tribunal consisting 
of either the Chair or Deputy Chair and two MFAA Tribunal Panel members, usually 
from the relevant geographic area where the conduct at issue occurred.  Panel 
Members are always interrogated for conflicts of interest before being appointed to a 
Tribunal. 
 
The Tribunal will normally confer on a preliminary basis to consider the process to be 
undertaken in each matter, such as whether a hearing is necessary.  Where there is a 
potentiality of a member being found to have engaged in misconduct a hearing is 
likely. Hearings are semi formal and the proceedings a fully transcribed.  The member 
under review gets a copy of the transcript of the hearing as soon as practicable after 
the hearing. 
 
Where possible the Tribunal Chairs have sought to have Tribunals comprised of the 
same members consider more than one matter at a time - that is, on the same day. 
 
Whether there is a hearing or not the Tribunal makes a final decision.  It has been 
standard practice to issue a written decision, setting out reasons for the decision.  This 
accords with good practice for Tribunals of this type, and with the Rules.  Under the 
Rules written reasons for any determination must be issued 1 month of the decision 
being made.  The Tribunal has fully complied with this requirement. 
 
The written decision is given to the Member under review and to the MFAA 
Executive.  The Executive, we understand, places the actual Tribunal decision on the 
MFAA Register. 
 
The complainant is informed of the outcome of the complaint in general terms by the 
IO but reminded that the Tribunal processes are private and that the outcome is not to 
be made public - except at the discretion of the MFAA Board and by being placed on 
the MFAA Register.  This is open to all MFAA Members. 
 
B. MATTERS HANDLED DURING THE PERIOD OF THE FIFTH 

ANNUAL REPORT 
 
Fifty four (54) new formal matters were referred to the Tribunal. This was slightly 
more than last year. Most of the 54 formal matters this year were of a complex or 
difficult nature. 
 
State/Territory break down of the new matters 
 

 NSW - 24 
 Vic - 9 
 Qld -16 
 WA - 2 
 SA/NT - 1 



4 
08208txt-Trb Ann Rpt 2007-2008-2 

 Tas. - 0 
 ACT - 2 

 
The IO investigated a total of 84 matters during the period.  
 
Fifty two (54) matters were fully completed.  Sixteen (16) matters were yet to be 
finalised. 
 
A snap shot of the fifty four formal matters finalised by the Tribunal follows. 
 
It is pointed out that in addition to the fifty four matters, the IO, sometimes in 
conjunction with the Tribunal Chair, handles a substantial amount of other matters 
that do not warrant formal referral to the Tribunal. 
 
44 matters related to alleged misconduct or related issues 
 
In 14 of the above cases the Tribunal found the allegations not substantiated and 
hence dismissed. In 16 cases the allegations were substantiated and sanctions 
imposed. 
 

• A breakdown of the main types of conduct that was found to have been 
misconduct is, 

 
• False documentation. 
• Failure to appropriately verify information provided by borrowers. 
• Unacceptable service standards.  
• False declarations on membership application forms. 
• Conflict of interest 
• Misleading borrowers. 
• Failure to co-operate with the IO or COSL. 
• False valuations. 
• Inappropriate loans. 

 
Sanctions imposed included the following, 
 

 Expulsion 
 Suspension 
 Censure 
 Compliance orders 
 Corrective action. 
 Apologies. 
 Fines. 

 
Most of the above sanctions would have been in addition to “Findings of 
misconduct” but not always the Tribunal has substantial flexibility in its sanction 
powers and at times will decide that the allegations are substantiated but will in the 
circumstances not make “a finding of misconduct”, yet a sanction is still imposed. 
 
Nine matters related to membership refusal appeals 
 
In 6 cases the appeal was granted, often subject to conditions.  In two cases the appeal 
was refused. One is still afoot. 
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A number of matters related to matters referred direct to the Tribunal by the 
MFAA under Clause 3.1.1 (member no longer meets requirements of 
membership).  Most of these were upheld and are included in the general misconduct 
figures. 
 
Ten members were expelled or suspended.  Some of those initially suspended were 
eventually expelled.  The reasons for these sanctions were either fraud or gross 
negligence. 
 
Fewer complaints were from MFAA members.  This is a further reduction from the 
50% of last year.  More are coming from consumers. 
 
C.  TRIBUNAL OBSERVATIONS 
 
The following observations are offered to assist the Board in its consideration of the 
Governance regime and member reaction or usage of the regime. 
 
Members subject to Regulatory action 
 
The MFAA has been referring to the Tribunal for possible expulsion or suspension 
those Members who have been found guilty or pleaded guilty in regulatory 
proceedings. 
 
The Tribunal welcomes that approach and takes such references very seriously. 
 
We hope that the MFAA continues to do that as that will substantially enhance public 
and regulatory acceptance of the seriousness of the MFAA in maintaining proper 
standards. 
 
Some may say that this is double jeopardy.  But can the MFAA keep as a member 
someone who has been found guilty of serious regulatory offences, especially those 
involving honesty issues. 
 
Member obligations 
 
As part of its toughening attitude to various issues the Tribunal has taken a firm 
attitude on failure by members to scrutinize critical information coming from 
borrowers as part of applications other than lo doc.  Issues such as passport, Medicare 
cards, pay records are important and should be verified. 
 
The Tribunal has had many instances where members have clearly turned a blind eye 
to false information provided and may have even encouraged such conduct.  The 
explanation given by members is that is what the borrower gave us. In many cases 
that is not good enough. 
 
Member education 
 
As last year the Tribunal continues to be struck by the lack of knowledge shown by 
many MFAA members of their obligations under the MFAA Governance regime, 
including of the Disciplinary Rules. 
 
The Tribunal presiding members/Chairs are of the view that the educational 
requirements that should rightly be expected of members should include knowledge 
of the MFAA Governance regime.  
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One point of concern is that there appears to be a view by many members that all that 
they have to comply with are MFAA guidelines BUT the definition of “misconduct” 
covers all relevant legislation and compliance with that is part of the member’s 
compliance obligations.  
 
Obtaining Information 
 
The Tribunal and the IO have for a long time been frustrated by the time some 
members take to provide information.  We are setting time limits but must still be fair.  
Also increasingly lawyers are getting involved and this invariably delays matters and 
often leads to game playing. 
 
The Tribunal has to chart a course to be fair to all but like all Tribunals finds this to be 
a task which requires constant vigilance. 
 
The Tribunal has a difficult enough task in getting Panel members together and failure 
by members to meet deadlines makes that harder.  It may be said that the Tribunal 
should simply proceed if deadlines are not met but if the issue is serious and could 
lead to, say, expulsion the Tribunal has to be extremely fair. 
 
A trend emerging this year is that for the first time there appear to be referrals being 
made to the IO and thence to Tribunal by major lenders for alleged dishonest 
behaviour of a small number of Association members.  This trend is to be encouraged.  
However the referrals should not be made without providing all the necessary 
evidence. 
 
These referrals are being made for forms of alleged dishonest conduct, such as false 
certifications as to the sighting of documents.  It appears that the lender in these 
matters may have carried out their own investigation, including by way of 
interviewing the member concerned.  However, the full results of the internal 
investigation process are not being referred to the IO and therefore to the Tribunal.  
This may include critical pieces of evidence such as interviews of the member, where 
admissions of dishonest behaviour are made by the member to the major lender. 
 
The major lender may disassociate itself from the problem by terminating the 
relationship with the dishonest member.  But the Tribunal cannot do its part to remove 
such persons from membership unless it is backed up by the major lender concerned 
providing the evidence to the IO.  If the Tribunal does not have all the available 
evidence, it is difficult to sanction the member, especially where there is a conflicting 
specific denial of the alleged conduct by that member. 
 
State Licensing regimes 
 
An issue has arisen as to whether a State license in those States that have a finance 
broker’s licence is a pre requisite to being an MFAA broker member and conversely 
loss of such a licence results in a loss of MFAA Membership. 
 
It may be something that the Board needs to consider especially with the proposed 
national licensing regime.  This issue has also thrown up certain problems with the 
Discipline regime which the Tribunal is working with the Association executive to 
resolve. 
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Panel Members 
 
There is a constant problem in getting Panel Members for Tribunals.  Issues such as 
conflict of interest and simple unavailability are a problem.  The MFAA has moved to 
overcome some of the problems by broadening the scope of the panels for the 
Tribunal. 
 
However, Panel members give their time voluntarily and in most cases have busy 
commercial demands.  It has been difficult for some of them to always meet Tribunal 
requirements of time and attention.  This is a real problem and results at times in 
delays in Tribunal consideration of matters. 
 
The MFAA Disciplinary Rules 
 
The Rules have to be dynamic and the Tribunal will continue to suggest 
improvements to the Board where appropriate.  It has done so again recently. 
 
Tribunal thanks 
 
The Tribunal would like to thank the Board for its support during the past year. 
 
The Tribunal also thanks Phil Naylor for all his support and his staff, especially 
Rohaya Shah, Sap Pacetta, Peter Kennedy and Calvert Duffy.  The Tribunal also 
thanks the various State Council staff for their assistance. 
 
The Tribunal also thanks the IO.  The working relationship between the IO and the 
Tribunal is good but requires continual maintenance. 
 
Finally, the Tribunal would not have been able to function without the many senior 
MFAA Tribunal panel members who have willingly given of their time to be on 
Tribunals, many on a number of occasions. Panel members give their time voluntarily 
and this is very much appreciated by the Tribunal. 
 
 
HANK SPIER                                       DALE BOUCHER 
Chair                                                     Deputy Chair 
 
 
21 November 2008 
 


