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BEMTEEN AUSTRALIAN AUTOMOTWE TERMINALS P N  LIMITED ACN 098 458 229 
of Somme~ille Road, Rozelle, New South Wales 2039 (Company) 

AND P&O WHARF MANAGEMENT PTY LIMITED ACN 100 737 264 of Level 8, 
160 Sussex Street, Sydney, New South Wales 2000 (P&O) 

AND PUEN PTY LIMITED ACN 065 905 571 of Lot 3, Pier 8B Walsh Bay. 
23 Hickson Road, Millers Point, New South Wales 2000 (Plzen) , 

RECITALS 

A. The Shareholders own all of the issued capital of the Company. 

B. The Shareholders have agreed to conduct the Business on the terms of this Agreement. 

1.1 Definitions 

In this Agreement: 

Accounting Standards means the accounting standards prescribed under the 
Corporations Act 2001 and If no relevant standard is prescribed, the standard acceptable 
to the Australian .Accounting Research Foundation; 

Authorlssd Oftlcermeans any Director or Secretary; 
\ 

Boardmeans the Board of Directors of the Company; 

Budget means the budget for the financial operation of the Company as amended from 
time to time under clause 9.2 of this Agreement; 

Buslness means the buslness of the Company and any subsldlarles of the Company 
which at the date of thlsAareement is the manaoement and develooment of wharf facilities 
and related Infrastructure jor motor vehicle cargostevedoring and fbr on wharf PDI 
pmcesslng of motor vehicles more fully described in Annexure A, and any other business 
whlch the Directors resolve should be a buslness of the Company or any subsidiary of the 
Company; 

Business Day means a day (other than a Saturday or Sunday) on which banks are open 
for buslness In Sydney; 

Business Plan means the plan for the operation of the Business as amended from tirne to 
tirne under clause 9.2 of this Agreement; 

. - -. - - - - 

Chalnmn means, as the case may be, chairman of the Board or chairman of the 
Company; 

Commencement Dab means the date of execution of this Agreement; 

Constltutlon means the constitution of the Company; 

Deadlock has the meaning given In clause 14; 
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.. 
Dlrectom means the Directors of the Company or such number of them as have authorlty 
to act for the Company; 

Encumbrance means an interest or power: 

(a) k s e ~ e d  In or over an interest In any asset includlng, but not limited to, any retention 
of tine; or 

(b) created or otherwise adslng in or over any Interest in any asset under a bill of sale, I 

mortgage, charge, lien, pledge, trust or power. 

by way of Security for the payment of a debt, any other monetary obllgation or the 
performance of any other obligation, and includes, but is not limited to, any agreement to 
grant or create any of the above; 

Equhy Proportion means the proportion (expressed as a percentage) which the number 
of Shares held by a Shareholder bears to the total number of issued Shares; 

I 
I 

Falr Market Value means the value of a Share determined: 

(a) by the agreement of the partles: or 

(b) where the parties cannot agree, by an agreed major f l n  of chartered accountants (in 
the absence of agreement, whom the President of the lnstltute ot Chartered 
Accountants appoints) who,shall act in the capac~ty of an independent expert whose 
decision shall be binding on the partles and whose valuation must be based on the 

I 
following principles: 

(i) the value 0f.a Share shall be calculated having regard to the value of the 
whole Company as a going concern; 

(ii). there is to be no discount for the non-negotlabllity of a Share; and 

(ill) there Is to be no discount because no Share represents a controlling interest in 
the Company, 

but in any case, must becalculated having regard to the Company as a whole having a 
value equal to at least the value of the net tangible assets of the Company; 

General Managermeans the person responsible for the day to day operation of the 
Company who at the date of this Agreement is Dean Wells; 

Financial Benefit has the meaning glven to that term in the Corporations Act 2001; 

Jolnt Venture means the joint venture between the parties In relatlon to the Business as 
provided for in this Agreement; 

- Related Body Corporate has the meaning given to that t e n  in the Corporallons-Act- - - - 
2001; 

Related Party has the meaning given to that term In the Corporations Act 2001; 

Sham means an issued share In the capital of the Company; and 

Shereholdermeans any person who holds a Share fmm time to time, at the date of this 
Agreement being P&O and Pizen. 



1.2 Interpretation 

In this Agreement, unless the context otherwise requires: 

(a) the singular includes the plural and vlce versa; 

I (b) words importing any gender include the other genders; 

4 
(c) reference to any statute, ordinance or other law includes all regulations and other 

Instruments and all consoliations, amendments, re-enactments or replacements for 
the time belng In force; 

(d) all headings, bold typing and italics (if any) have been inserted for convenience of 
reference only and do not define, limlt or affect Me meaning or interpretation of this 
Agreement; 

(e) reference to a Recital, Schedule, Annexure or Exhibit Is to a Recital, Schedule, 
Annexure or Exhibit of or to thls Agreement; 

(1) reference to a person includes a natural person, body couporate, unincorporated 
association, government or governmental, semi governmental or municipal entity; 
and 

(g) reference to a party means a party to this Agreement and includes that party's 
successors and permitted assignees. 

d 
2 ESTABLISHMENT OF JOINT VENTURE 

2.1 Establishment of Joint Venture 

The Sharehoners agree and wlll pmcure that the Company carries on the Business In 
accordance with the terms of this Agreement and the Constitution. 

'I 
The Constitution must in all respects reflect and be consistent with the provislons of this 

- Agreement. If Mere is anv lnconsistencv between the ~rovisions ot this Aareernent and the 
~6nstitution, the provisions of this ~ ~ r e t j m e n t  wlll and the parties must act pro.rnptly 
to eliminate any such inconsistency by amendlng Me Constitution. 

t@, 2.3 Jdn t  Venture Propeny 

The Shareholders agree that the assets listed In Schedule 1 (Transfer Assets) have been 
or are to be transferred to the Company and represent the assets of the Compafiy as at 
the date of this Agreement. The Shareholders agree to do all things and take all steps I 
necessary to transfer those of the Transfer Assets not yet transferred to the Company. 

All Intellectual property owned and developed by the Company wlil remain the property of 
M the Companv and the Shareholders must not use it wlthout the prior consent of the rn ~ompany and each other Shareholder. 

I 
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2.5 Rights and Obligations of the Company 

The Shareholders acknowledge that the Company is a party to this Agreement and has 
Certain rlghts and obligations under It. The Shareholders must do whatever is necessary to 
allow Me Comoanv to enforce the beneflt of anv of those riahts and must omcure Me 
Company's compliance with any of those oblig&ions. 

" 

2.6 . Commencement Date 

The Joint Venture commences on the Commencement Date. 

2.7 Parties t o  Contribute 

Each party agrees: 

(a) to co-Operate so as to ensure that the Joint Venture and the Business are conducted 
In accordance with good business practice and under the terms of this Agreement; 

(b) to contribute its expertlse at agreed rates for the benefit of the Company and the 
Joint Venture; 

(c) to conduct itself and to act so as to ensure that the sole beneflt enjoyed by it from the 
conduct of the Business is that arising from its interest In the Company under Mis 
Agreement; and 

(dl to take all steps necessaw to facilitate and ommote the Business and to use all 
reasonable endeavours to ensure the success of the Business (includlng without 
limitation providing access to the Company to that party's facilities). 

2.6 Governance 

The parties will propose for adoption by the Board the Protocol for Board Governance 
contained in Annexure C. The Board may modify that Protocol from time to tlme. 

3. TERM AND TERMINATION OF AGREEMENT 

311 Term of this Agreement 

This Agreement takes effect on the Commencement Date and terminates on the earlier to 
occur of: 

(a) any date agreed by the Sharehoklers: 

(b) the date on which the Company is wound up; and 

(c) the date on which a single Shareholder becomes the beneficial owner of all of the 
Shares. 

- 
Consequences of Termination 

On termination, subject to clause 3.3, this Agreement comes to an end without affecting 
the accrued rights and obligations of parties. 

3.3 Clauses Surviving Termination 

Clauses 1,17.19,21.22 and 23 survive the termination of this Agreement. 



4. ACCESSION 

After the date of thls Agreement, It shall be a condition precedent to the entry of any 
person on the reglster of Shareholders of the Company in respect of any Share, that the 
intending Shareholder shall have executed and delivered to the Company an instrument by 
whlch that person agrees to be bound by the provisions of this Agreement and the 
Constitution, and be in the form of the agreement comprising Annexure 0. 

42  Endorsement of Scrip 

Upon the registration of such person as a Shareholder, the Company shall endorse all 
certificates issued to such person in respect of its shareholding with the following legend: 

'The rights of the hoMer of the shams the subject of this cerfificate are affected by 
the pmvlslons of an agreement made the day of ! 2002 to 
whlch all shareholders are bound either by orlglnalagreement or subsequent . 
accession." 

5. FUNDING 

5.1 Fundlng from Shareholders 

(a) Each Shareholder acknowledges that the Company will require funds for the purpose 
Of commencing operations and each Shareholder agrees to In ect its Equity 
Proportion of such funds up to an aggregate maximum of b ( o r  such other 
amount as the Shareholders may agree) for each Shareholder (Inltlal Funding 
Obllgatlons). The amount, timing and nature of such funding shall be in accordance 
with the determination of the Board. 

(b) In addition to the Initial Funding Obllgatlons, the Board may also at any time 
determine by unanimous consent that additional funds are.required fo; the Business 
(AddItIonai Funding Obllgatlons). 

(c) The Board shall determine in what manner the funds comprising the Initial Funding 
Obligations and the Additional Funding Obligations shall be procured by the 
Company including wlthout limltatlon, external debt, shareholder loans or equity 
contributions from the Shareholders. 

(d) If the Board resolves that the Company shall procure the funds by way of 
shareholder loans, each Shareholder must enter into an Identical agreement on the 
terms resolved by the Board which: 

(I) provides that each Shareholder will lend to the Company Its Equity Proportion 
of the total amount the Company has resolved to borrow; 

(ii)-p~o~des_that~theshareholder.Ioan.IS.unsewred,~not assignabie-andranks-pat'-- 
passu in all respects as to repayment, rate of interest, security and otherwise; 
and 

(Ill) provldes that the shareholder loan shall be subordlnated to any proposed 
financing from third parties to the extent that such subordination is necessary 
to secure such financing. 

(e) If the Board resolves that the Company shall procure the funds by seeking equity 
contributions from the Shareholders, each Shareholder will subscribe to the 
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Company Its Equlty Proportion of the total amount the Company has resolved to 
seek by way of equity contribution. 

(9 In addition to meeting the Additional Funding Obllgatlons, the Shareholders must 
also ensure the Company Is able to meet its obligations under ail lease 
commitments. 

5.2 Repayment of Loans from Shareholders 

If the Company resolves to repay money borrowed from Shareholders it must repay each 
Shareholder its Equity Proportion of the amount repaid at the same time. 

5.3 Shareholder Guarantees 

If the C o m ~ a w  resolves to borrow monies from oersons other than the Shareholders on 
terms requiring that the Shareholders provlde guarantees or other securities, the liabliity of 
each Shareholdermust be llmlted to its Equlty Proportion of the amount borrowed. 

5.4 Shareholder hdemnlties 

If a liability of the Company is recovered from a Shareholder (Llable Shareholder) then 
each other Shareholder indemnifies the Uable Shareholder such that the Uable 
Shareholder's IIaMllty is llmlted to Its Equity Proportlon of both the amount recovered and 
any reasonable costs associated with that recovery. 

5.5 Dilution of Non-Funding Party 

(a) If at any time during the term of this Agreement, a Shareholder falls to fuMil its Initial 
Fundlng Obligations or its Additional Funding Obligations (Nan-Funding Party), 
then the other Shareholder (Fundlng ParNes)shall be entitled, but not obliged, to 
provide the shortfall in funding (Shortfall) either by way of additional shareholder 
loans to the Company or by making further equity contributions to the Company. 

(b) If the Fundlng Party resolves (In its absolute discretion) to provlde the Shortfali by 
making further eq~lty contrlbu-tlons to the Conipany, the Non-Funding Party's 
shareholdino In the Comoanv shall be diluted on h e  basis that the Fundino Pam 
who has el&ted to contibut; the Shortfall shall do so by subscriblng for that number 
of additional Shares calculated as follows: 

Number of additional Shares I Funding shortfall to be subscribed by Funding Party 

Falr Maket ValuePrice per share at which Fundlng 
Party subscribes 

6. MAJOR TRANSACTIONS 

Transactions requlring Approval 
-- - -- 

Wlthout the prior written unanimous consent of the Shareholders (which consent the 
Shareholders may grant or decline in their absolute discretion), the Company must not: 

(a) (Further Issues) Issue or allot or grant any right to have Issued or allotted any 
further Shares or securities convertible into Shares, redeem, repay any amounts 
owing, buy back or vary the rights attaching to any Shares In the capltal of the 
Company; 
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(b) (Assets) sell, purchase or revalue assets (either tangible or intangible) having a 
value greater than $50,000 other than as included in an approved budget; 

I 
(C) ( ~ a p l t ~ ~  Expenditure) incur any capital expenditure greater than $50.000 other than 

as included in an approved budget; 

(d) (Auditor) appoint or remove any auditor (it being acknowledged Mat an auditor may 
be changed, with the concurrence of the Shareholdeffi, provided there is a manifest 
Cost benefit for the Company in so doing); 

(e) (Related Party Transactlonsj enter into or vary any transaction with a Related 
Party Including providing any flnancial Benefit to any Reiated Party and disregarding 
the fact that the Company may not be a public company; 

(f) (Losno ~ e n e r a l ~ )  obtaln or make any loan, provide any credit or other flnancial 
accommodation to anv Derson other than a Related Pam unless included in a 
budget approved by tl;e Board; 

(g) (Remunentlon - Senlor Management) agree to or valy the remuneration of any 
senior staff member of the Comoanv in offlce as at the date of this Aareement or I 
agree to the payment of remuneration to any person who is appoint& to a senior 
staff role In the Company after the date of this Agreement, in either case where the 
remuneration of that staff member exceeds $50,000 per annum; 

(Appolntmnt and Removal- Senlor Management) appoint or remove or procure 
the appointment or removal of any senior staff member (lncludlng, without limitation, 
any General Manager) of the Company where the remuneration of that staff member 
exceeds $50,000 per annum; 

(Encumbrances eta) create any Encumbrance over any asset or undertaking, enter 
into any borrowing or give any security, guarantee or indemnity.that is not included in 
a budget approved by the Board; 

(Change Constllutlon) change or attempt to change in any way the Constitution; 

(Accounts) approve the annual accounts of the Company or make any change to 
anv accountino ~ei iod of the Com~anv or the Account~no Standards or accountina . , " 
poiicies adopted by the Company; 

(Acqulsltlon) acquire any interest in any other entity, whether by acquiring 
secudtles, partnership interests, joint venture interests or any Interests under a trust; 

(Material Contracts) enter into, amend or terminate any material contract to which 
the Company is a party, including any contracts with a value or comrnlhent of 
greater than $50,000; 

(Utlgatlon) become involved in any litigation, apart from debt collection in the 
-ordinary courseqf business: -- -- 

(Dlvldends) declare or pay or propose to declare or pay any dividends; 

(p) (Unusual Transectlons) enter Into any transactions outside the ordinary course of 
the Business as envisaged under the Business Plan: 

(q) (Wlndlng Up) enter into or propose to enter into any scheme of arrangement. 1 
winding up or other reorganisation of the Company; I 

1 
I 
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(r) (Ustlng) list the Company, attempt to list the Company, or undertake any 
discussions with any advisors in relation to the proposed listing of the Company on 
any recognlsed stock exchange; 

(5) (Employee Share Optlon Plan) establish any employee share ownership plan or 
management Incentive scheme; 

(1) (Budgets) adopt, vary or depart from any operating budget, capital budget or cash 
flow budoet which would result in a material adverse divemence from the Business 
Plan fro6 which such budget has been derived; 

(U) (Business Plan) adopt. vary or depart from Me Business Plan; or 

(v) (SpecIaI Raaolutlon) pass any resolution that wwld be regarded as a special 
resolution under the Corporations Act 2001. 

7. DIRECTORS 

7.1 Compoeklon of Board of ~ l m c t o r s  

(a) Each Shareholder Is entltled to appoint twd (2) Dlrectors to the Board of the 
Company. 

(b) The Board will comprise a maximum of four (4) Directors. 

(c) The Initial Directors will be: 

(I) Wllliam Hara; 

(li) Robert Gregory Mills; 

(lii) Arthur Davld Owen; and 

(iv) Andrew Gibson. 

(d) Other Dlrectors may only be appointed with the consent of the Shareholders. 

7.2 Appointment of Alternates 

(a) Each of the Shareholders may appoint an alternate for each Dlrector they appoint to 
the Board. 

(b) Every altemate Director may receive notices of meelngs of Directors. in the 
absence of the Director, the alternate Director may attend and vote at any such 
meeting In the absent Directoh place. 

(c) Where any alternate Director is also a Dlrector In hisher own right, ihat Director will 
have~aseparate-vote-onbehalf-oftheDlrectohe is-representing-in-additionto-- 
hislher own vote. 

(d) An altemate Director must vacate that office Immediately If the Dlrector for whom the 
alternate Director acts as alternate, ceases to be a Director. 

7.3 Appolntment of Chairman 

The Chairmanship of the Board shall rotate on an annual basis. A Director shall be 
appointed as the Chairman of the Board for a period of one year. The first Chairman will 



be Andrew Qibson, appointed by P&O. Thereafter, each Shareholder (commencing With 
Plzen) shaU appoint me Chairman on an annual tiasis. 

7.4 Removal of Directors 

Each Shareholder (but only that Shareholder) may remove any Director appointed by it 
and appoint another Director in place of the Director so removed. The appointor must 
indemnifv the Com~anv in resoect of anv claim for com~ensation for loss of offlce which 
may be brought ag'ainsi the company b i  me Director so removed. If a vacancy arises in 
the offlce of any Director, the Shareholder who appointed that person may appoint another 
person to flli the vacancy. 

8. MEETINGS OF DIRECTORS 

The quorum necessary for the transaction of the b 
Directors (or their alternates) and must include at 
Shareholder. 

8.2 Notice of Meetings 

Notice of every meeting must be given to every Director in writing at least 5 days before 
the date of the proposed meeting. 

8.3 Board Meetings by Simultaneous Communication 

The Directors may meet by telephone conference call or other means of simultaneous 
conference telecommunication and a resolution passed by such a meeting shall be 
deemed to have been passed at a meeting of Directors held on the day on which and at 
the time at which the meetino was held and at the dace where the chairman of the 
meeting was located during ihe course of that meeting. 

8.4 Meetings by Circular Resolutlon 

If all the Directors have slgned a document - which for these purposes may be a facsimile 
transmission - containing a statement that they are in favour of a resolution of the Directors 
in theterms set out in the document, a resoluljon in those tenns shali be deemed to have 
been passed at a meeting of the Directors held at the date and at the time at which the 
document was last signed by a Dlrector. For the purposes of this clause two or more 
separate documents containing statements in identical terms, each of which is signed by 
one or more Directors, shall together be deemed to constitute one document containing a 
statement in those tenns slgned by those Directors on the respective days on which they 
signed the separate documents. 

8.5 Location and Travei Expenses 

. -  All.meetings.of~Directorsshallbeheld~in..Sydne~,.~nie~s~the~~a~d.~a~imo~~ly .resolves- 
otherwise. The Company shall bear and pay such reasonawe travel, accommodation and 
other expenses as may be incurred by the Directors for the purpose of travelling to and 
attending Board meetings. 

8.6 Adjourned Meetings 

If within half an hour after the time appointed lor the holding of a meeting of the Board,,a 
quorum is not present, the meeting shall be adjourned to the same time and place 14 days 
later. Each Director shali be notifleo immediateiy by facsimile message of such 
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adjournment. i f  at the adjourned meeting a quorum is not present within half an hour of its 
commencement, any two (2) Directors present shall constitute a quorum for purposes of 
the transaction of the business of that meeting. 

8.7 Frequency of Meetlngs 

Without limitation to a Directots right under the Constitution to convene a meeting at any 1 
time, the Directors shall meet at least 6 times each flnanciai vear at bi-monthlv intervals 
and otherwise as may be mutually agreed from time to time. 

8.8 Casting Vote of Chalnnan I 
In case of an equality of votes, Me Chairman shall not have a casting vote in additlon to his 
or her dellberatlve vote. 

9. MANAGEMENT OF THE COMPANY 

9.1 The Board 

Management of the Company is vested in the Board who shall make such decislons in 
relation to funding and the hiring of staff, among other matters, as are necessary and 
convenient. 

9.2 Business Plan and Budget i 

(a y must conduct the Business in accordance wlth't 

(b) The Directors must adopt an initial Business Plan and Budget within 2 months after 
the Commencement Date; 

I 
(c) The Directors must 

"&@J#&z&?-%t 

(d) At least 2 months before the commencement of each subsequent financial year the 
Company must prepare and distribute to Me Directors a draft Business Plan and 
Budget for the next financial year; 

(e) The Dlractors must conskier the draft Business Plan and Budget and adopt a 
Business Plan and Budget for the next financial year before commencement of the 
relevant Rnanciai year; 

(9 The Business Plan and Budget must: 

(i) give Directors a true and fairview of the current and anticipated future financial 
position of the Company; 

(ii)-set out in detail particulars of pmpoSed business activities;--- 

(lii) provide details of expected revenue and expenditure; 

(iv) contain a forecast profit and loss account, balance sheet and statement of 
cash flows; and 

(v) specify the amount of additional capital (if any) required in the forecast period 
for the proper conduct of the Business and the Company. 
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(9) If the Directors do not adopt a Buslness Plan and Budget before the commencement 

of a finanaal year then: 

(I) each Shareholder must ensure that its appointed Directors continue to use 
their best efforts to adopt a Buslness Plan and Budget for that financial year; 
and 

(11) the Buslness Plan and Budget for that Rnandal year will canslst of : 

(A) that part of the Buslness Plan and Budget for the prevlous financial year 
that applies to the cunent financlal yeac and 

(B) a continuation of the Business and the business actldtles proposed In 
the Business Plan and Budget for the previous financial year. 

9.3 Management Reports 

The Board must ensure the General Manager pmvldes the Company and the Board with 
enough management and flnancial information and reports to allow them to know and 
understand the financlal affairs of the Company and to control h e  efficient operation of Me 
Company including. but not limlted to, h e  information set out in clause 11.3. 

(a) On the Commencement Date the Shareholders must ensure that the Board resolves 
to appoint KPMG as the Company's auditors. 

(b) The Shareholders must ensure that the Company's auditors audit the accounts of 
the Company each financial year. 

9.5 Committees 

The Board may delegate any of its powers to a cornmitee of Directors. 

0.6 Insurance 

The Board must obtaln and maintain at ail relevant times the following Insurances: 

(a) directors' and officers' liability and lndemnlty insurance for at least $10,000,000 per 
occurrence and in the aggregate per annum; and 

(b) such other appropriate general rlsk Insurances, as a prudent person in the position of 
the Company would take out, havlng regard to the nature of the Business and in 
rewgnitlon of legal compliance subject to applicable law. 

10. SHAREHOLDERS MEETINGS 

The quorum necessary for the transactlon of the buslness of the Shareholders shall be two 
(2) Shareholders or their representatives. 

102 Adjourned Meetings 

If within half an hour after the time appointed for the holding of a meeting of Shareholders, 
a quorum Is not present, the meeting shall be adjourned to the same time and at the same 
place 21 days later and each of the Snareholders shall be notified lmmedlately by facsimile 
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message of such adjournment. If at such adjourned meetlng a quorum Is not present 
within half an hour of its commencemenl any Shareholder present at such meeting shall 
constitute a quorum for purposes of the transaction of business. 

11. ACCOUNTS AND FINANCIAL INFORMATION 

11 .I Maintenance of Accounting Records 

The Company shall prepare and maintaln accounts and records of its financial transactions 
In accordance wlth the Accounting Standards. 

112 RIgM of lnspectlon 

Each of the Directors and the Shareholders they represent (together wlth their authorised 
repn3SentatiVeS) shall have a right to Inspect all Me flnanclal and corporate books and 
records of the Company at any time and from time to time upon provldlng me secretary of 
the Company with reasonable notice. 

11.3 Monthly Reporting 

Within 30 days of the end of each month, the Company shall provide the Dlrectors and 
Shareholders with management accounts for the month and year ended on the last day of 
that month comprising: 

(a) a balance sheet; 

(b) a profit and loss account; 

(c) a cash flow statement: 

(d) a report provldlng a descriptbn and analysis of the actual performance for that 
month and year to date agalnst Budget and a forecast of future performance; 

(e) an activlty report by the General Manager In a form and content acceptable to the 
Shareholders: and 

(f) any other agreed reports. 

These management accounts shall, in addition, show comparisons against the Company's 
Buslness Plan and Budgets for that month and the year to date. 

11.4 Yearly Reporting 

Once a year, the Company shall provlde each of the following to each Dlrector and each 
Shareholder In respect of the Company: 

(a) at least 30 days prior to the end of each financial year, a Buslness Plan for the next 
-financial year prepared in-accordance with clause-9.2;-and -- 

(b) withln 90 days of the end of each financial year, audlted annual financial statements 
and an audlt report prepared In accordance with the Accounting Standards. 

11.5 Other Reports 

From Hme to time, the Company shall provide to the Directors and the Shareholders the 
following: 
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(a) complete and accurate minutes of each meeting of the Shareholders and Directors, 
on the earlier of 14 days after the relevant meeting or the day on which such minutes 
are provided to the other Directors: 

8 (b) complete and accurate details of any negotiations or offers in relation to the sale of 
any Shares in the Company or any subsidiary, or the sale of the Business or the 
business of any subsldiary~lmmedlately after such negotiations occur or an offer is 
made. 

C 
12 INSPECTION OF RECORDS 

12.1 Inspection 

The Shareholders at their own cost and by their employees or agents shall be entitled 
upon givlng reasonable notice and during business hours to Inspect and take copies of any 
records of the Company subject to any confidentiallty agreement blndlng on them. 

4 .  12.2 Confldentlallly 

The Shareholders, in receiving disclosures pursuant to clause 11 or authorislng inspection 
under clause 12.1, shall be acting in a fiduciary capacity. All lnfornlation so obtained by 
the Shamholders or their employees or agents shall be held confidential to them and their 
em~lovees, aaents and ~rofess~onal advisers and shall not be disclosed to anv other 
peisoti excepi I 

(a) if the lnfonnation is, no later than on the day immediately preceding the day of 
Inspection, lawfully in the possession of the recipient of the information through 
sources other than the Company; 

(b) If dlsclosure is required by law, stock exchange or governing contracts; 

(c) to its own shareholders In accordance with its own reporting obligations provided that 
such dlsclosure shall not involve the orovislon of documents and shall be limited to 
summary financial ~nfonation and alibreviated commentary only; 

(d) If the Information Is in the public domain; or 

(e) with the prior written consent of the Company. 

13. RIGHTS OF PRE-EMPTION OVER SHARES 
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15. DEADLOCK BREAKING MECl HANISM FOR MAJOR DISPUTES I 
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16. SHAREHOLDER DEFAULT 

If In respect of a Shareholder or a Related Body Corporate of a Shareholder (Relevant 
Shareholder): 

(a) an order is made or an effective resolution is passed for the winding up or dissolutlon 
without winding up (otherwise Man for the purposes of solvent reconstruction or 
arnalgarnatlon) and that order or resolution remains in effect for a continuous perlod 
of 30 days; 
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(b) a receiver, receber and manager, liquidator, admlnlstrator or like official Is appointed 
over the whole or a substantial part of the undertaking or property of the Relevant 
Shareholder and the appointment remains In effect for a continuous period of 

E 30 days; 

(c) a holder of an Encumbrance takes possession of the whole or a substantial part of 
the undertaking and properly of the Relevant Shareholder and remalns in 
possession for a continuous period of 30 days; or 

(d) the Relevant Shareholder m m l t s  a material breach of any of its obligations under 
this Agreement whlch remains unremedied for 30 days after notice of the breach has 
been given by another party to the Relevant Shareholder. 

the Relevant Shareholder wlll be deemed to have lodged a Transfer Notice in respect of its 
Shares at a price reflecting their Fair Market Value less an allowance for any loss or 
damage caused to the Company or the other parties by reason of such breach. The 
provisions of clause 13 shall then apply in respect of those Shares. 

' 17. DISPUTE RESOLUTION 

17.1 Amlcabla Negotiatjon 
* .  

in the event of any dispute or diierence arising between the parties in relation to this 

rl Agreement and to whlch clause 14 does not otherwise apply (Dispute) they shall. in the 
flrst instance, appoint their respective designated representalves to meet and negotiate in 
good falth to resolve the Dlspute. The representatives so appointed must have authority to 

lul make dedsions and take all other actlons necessary to resolve the Dispute. 

rn 17.2 Commencement of Process 

For the avoidance of doubt, a Dlspute shall be taken to exist when one party, in good faith. 
serves upon the other a notice which accurately and comprehensively idenlfies the subject 
matter of the Dispute, The giving of such a notlce shall be a condition precedent to the 
commencement of all the processes under this clause (whether by way of formal 
negotiation, mediation or litigation) for the resolution of the Dispute. 

k L  17.3 Reference to  Mediation a (a) If the parties are unable to successfully resolve the Dispute wlthin 15 Business Days 

(5 from the commencement of the first of the meetings referred to in clause 17 1, either 

Mf 
pi3rty may, by written notlce served upon the other, require the matter to be referred 
for resolunon to an independent mediator of the parties' cholce. 

(b) If the parties are unable to agree upon the identity of a mediator, the Dispute shall be 
referred to a mediator appointed by the President for the time being of the Australian 
CommercialDlsputes Ce_ntreliml&d a&sh_all b&coaucted under the auspices of 

&. that omanisation. - 

(c) The parties shall co-operate to facilitate the conclusion of the mediation within a 
further 15 Business Days. 

I 17.4 Costs of Medlatlon 

C 
The costs of mediation shall be bome equally by the parties. 



17.5 Mediation Compulsory 

The parties agree mat If they are unable to successfully resolve ihe Dispute by way of 
negotiation in accordance wiM clause 17.1 they must resortto mediation as a means of 
resolution of the Dlspute before any other process or proceeding may be taken in order to 
effect that resolution. 

I 17.6 Fallure of Medlatlon 

If the parties comply wlth the steps set out In thls clause and still fail to resolve the Dlspute, 
then each party shall be free to pursue any lawful remedy agalnst the other party lncludlng 
the bringing of formal legal proceedings. 

t =- 

The pmvLslons of tMs clause 17 shall continue to blnd the partles tollowing the termlnatlon 
of thls Agreement. 

18. RELATED TRANSACTIONS WITH THE COMPANY 

Any products or setvices provided or to be prcvlded to the Company by any of the parties, 
Including ail fees and charges in respect of the provlslon of such products or services, shall 
be charged to the Company on an arms' length basls. 

*I 19.1 Confldentlal Information rn The parties shall, both during the term of this Agreement and thereafter, treat as . 
confidential and prlvlleged, any Information coming to any of them regarding the Company, 

111 the Buslness or each other and shall use such information only in connection with the 
Company and the conduct of the Business. For the purposes of this clause information 
shall Include, without limitation, software, practices, techniques, trade secrets, technology, 

PI processes and know how. m 19.2 Public Domaln 

The provisions of this clause shall not apply to information which has entered the public 

A h  
domaln otherwise Man as a result of the breach of these provlslons. 

.( 19.3 Announcements w - 
No publlc announcement of any kind shall be made by any of the parties in relation to the 

ir subject matter of this Agreement, Me Company or the Buslness without the consent of 
every other party as to the form, content and ti-ming of the'announcement, subject to any - 

. . . - . . . - . - overriding statutory or.regulato~y.obligations.of disclosure.lmposed by law or the rules of . 
anv stock exchanae. In that event the announcina Dam must use Its best endeavours to - .  . 
cohsult wlth the oiher partles before maklng any such announcement about Its subject 
matter. 

II 20. COSTS AND STAMP DUTY 

I - 20.1 Stamp Duty 

The Company shall bear and pay all stamp duty assessable or payable in respect of this 
Agreement. 

4 
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1 - 20:2 Other Costs 

Each party will pay its own costs Incurred In its entry into thls Agreement. 

21. NOTICES 

21.1 Form and Mode Of Notice 

A notice: 

(a) m w t  be in wrllng; and 

(b) must be left at the address of the addressee or sent by prepaid ordinary post to the u address of the addressee or by facsimile transmission to the facsimile number of the 
addressee (as follows): 

(i) in the'mse of the Company: 

Address: Sommervllle Road, Rozelle, New South Wales, 2039 
Facsimile No: 02 9352 3447 
Attention: Dean Wells 

(ii) In the case of PIO: 

Address: ~ e v e l  8,160 sussex street, Sydney, New south Wales, 
2000 

Facsimile No: 02 9277 5151 
Attention: Andrew Gibson 

(iil) iwthe case of Pizen: 

Address: Lot 3, Pier 819 Walsh Bay, 23 Hlckson Road, Millers Point, 
New South Wales, 2000 

Facsimile No: 02 9250 11 22 
Attention: William Hara 

and in the event of a change of such address or facsimile number, as last notified by 
the Shareholder affected by such change to the other@). 

212 Actual Receipt 

Unless a later time is specified In a notice it shall take effect from the time it is taken to be 
received under clause 21.3 by the person to whom it is addressed, as noted thereon. 

213 Deemed Receipt 
-- -- 

A letter or f a c s i m i i a E n m r e c e i v e d :  

(a) In the case of a letter, on the 3rd Business Day after posting; and 

(b) In the case of a facsimile, on production of a transmission report by the machlne 
from which the facsimile was sent which indicates that the facslmiie was sent in Its 
entirety and in legible form to the facsimlle number of Me addressee notified for the 
pulposes of thls clause. if  such report indicates that the notice was received in Its 
entirety after 5:00 pm it shall be deemed to have been received the following day. 
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21.4 Evidence of Authenticity 

Any notice received by a Shareholder bearing a facsimile of the signature of an Authorised 
Officer of the other Shareholder shall be wnciuslve evidence for all purposes of the 
auhenticlty of the notice and the receiving party shall be entitled to rely upon that notice. 

21.5 Change of Particulars 

If a Shareholder changes its address or other relevant particulars in respect of Its facsimile 
faclllties it must, prior to the date of such change, notify the other Shareholder In writing. 
Thereafter such new address or particulars shall be the address or particulars, as h e  case 
may be, of that Shareholder for the purposes of this Agreement. 

22. GOVERNING LAW, JURISDICTION AND SERVICE OF PROCESS 

22.1 Governing Law 

Thls Agreement shall in all respects be governed by ahd wnstrued in accordance with the 
laws in force In New South Wales. 

22.2 Jurisdlctlon 

Each Shareholder submlts to the non-exclusive jurisdiction of the wurts of New South 
Wales and any other courts of competent Jurlsdlction. 

23. GENERAL 

23.1 Waiver and Modification 

No waiver of any breach of these provisions will be effecthre unless such walver is In 
writing and slgnkd by each party to Mls Agreement against whom such waiver is claimed. 
No walver of anv breach shall be deemed to be a waiver of anv other or subseguent 
breach. No altimtlon or amendment to any such obligation wiil be effective or enforceable 
unless made in writlng and signed by all paMes to mls Agreement. 

23.2 Operation of this Document 

(a) This Agreement and the documents referred to In it contain the entire agreement 
between the Parties about Its subject matter. Any previous understanding, 
agreement, representation or warranty relating to that subject matter Is replaced by 
those documents and has no further effect; 

(b) Any right that a person may have under this Agreement is in addition to, and does 
not replace or limit, any other right that the person may have; and 

(c)-Any.pmvislon~of_thisAgreementwhich isvnenforceable .. orpadly_unenfosc;eabl~A, 
where possible, to be severed to the extent necessary to make this Agreement 
enforceable, unless this would materially change the Intended effect Of this 
Agreement. 

25.3 Counterparts 

Thls Agreement may be signed in any number of counterparts with the same effect as if 
the separate signatures or executions were on the same agreement. 
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I 23.4 Further Assurance 

Each party to this Agreement f m  time to time and at all Umes either before or after the 
date of this Agreement, at the cost and eXpense of that paw, must make do and execute 
or cause to be made done or executed ail such acts instruments assurances and writings 
as mav be necessaw or desirable to oerfect or oive effect to the ~rovisions of thls 

i 235 Severability 

if any pmvlsion of this Agreement shall be or be determined to be illegal invalid void or 
voldabie the legality or Validity of the remainder of thls Agreement shall not be affected and 
the remainder of this Agreement shall continue in full force and etfect. 

a 23.6 Strict Compliance 

Q In the absence of express provision to the contrary, failure or omission by a party to this 
Agreement at any time to enforce or require strict or timely compliance with any provision 
Of thls Agreement or any related document shall not impair the ability of that party to 
exercise the rights and remedies it otherwise has in respect of a breach of any such 
provision. 

23.7 No Merger 

None of the provisions of this Agreement will merge in or upon the execution of this or any 
other agreement, document, act, matter or thing and will continue to remain in full force 

Y and effect for so long as is necessary to give effect to the provisions of this Agreement. . 

Nothlng contained in this Agreement shall be construed so as to constitute any party to thls 
Agreement a oartner. aoent or reoresentadve of the other or others or to create anv trust or 
partnership with any pekon or company or commercial entity for any purpose whatsoever. 

II 23.9 Assignment of Rights 

No party may assign its rights under this Agreement without the prior consent in writing 
given by the other parties. , ? .  , . 

,n 
Ir' ' 

! 
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Executed as an Agreement on a &-& sac27 

EXECUTED BY AUSTRALIAN AUTOMO~VE 
TERMINALS PTY LIMITED (ACN 098458 229) 
pursuant to sectlon 127(1) of the Corporations 
Act 2001 

FsL2 
Signature of Authorised Person 

,Lec-(oe ScGzG434-j 
Omce Meld Office Held 

hn*w b) -1 : &'LA w,,, n + d  
(Print) Name of Xuthdrised Person (Print) Name of Authorised Person . 

F MANAGEMENT 

Signature of Authorised Person 

,5GL$k7#4 
Office Held Office Held 

(Pdnt) Name of Authorised Person (Print) Name of Authorised Person 

EXECUTED BY PUEN P N  LIMITED 
(ACN 065 905 571) pursuant to sectlon 127(1) 
of the Comorations Act 2001 

Slgnature'bf Authodsed Person Signature of ~u thoHed  Person 

J<tG+wL'r 
Office Held Office Held 
- -. -. ~~p 

p~ -- 

b f - , -  l - 4 6  C. 3'. COAA)6#d 
(Print) Name of Auihorised Person (Print) Name of Authorised Person 
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ANNEXURE A 

Descrlptlon of Business 
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ANNEXURE B 

Deed of Accession 

THIS DEED is made the day of 2002 

BETWEEN of (Covenentor) 

C AND of (Contlnulng Shareholder) 

IS SUPPLEMENTAL to a Shareholders' Agreement (the Shareholdera' Agreemeno made the 
day of 2002 between AUSTRALIAN AUTOMOTWE 

TERMINALS PTY LIMITED, P&O WHARF MANAGEMENT PTY LIMITED and PUEN P N  
LIMITED. 

AND WITNESSES: 

The Covenanbr confirms that it has been supplied with a copy of the Shareholders' Agreement 
and covenants with each of the parties to that agreement to observe, perform and be bound by 

1 all the terms of that aareement toaether with the omvlsions of the Constitution of the C O ~ D ~ ~ V  
I. and that the ~ovenanior shall be ;deemed with effect from the date on whlch the ~ovenanior is - - 

registered as a Shareholder of the Company to be a party to the Sharehoiders' Agreement. The 
Covenantor shall also do all things reasonably necessary, Including without limitation, to execute 
any documents as may reasonably be required to ensure the wntlnuation of the Shareholders' 

4 EXECUTED AS A DEED. 

4 [Execution clause of Covenantor] 

dl [Execution clause of Continulng Shareholder] 
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ANNMURE C 

Protocol for Board Qovernance 

All Board members expressly acknowledge the following: 

1. All Board members are obliged to abide by the provisions of the Trade Practices Act. 

2. Board meetings may not be used by any member for the purpose of: 

(a) Contravening the Trade Practices Act 

(b) Attempting to contravene the Tmde PnrcGces Act; or 

(c) lnduclng a contravention of the Trade Practlces Act. 

3. In particular, the following must not be discussed at Board meetings insofar as it relates to 
actlvlties conducted outside of the Company: 

(a) The prevention, restridon or limltation of the supply of services to a particular. 
customer or a parlicular class of customers, whether or not such prevention. 
restriction or llmltatlon is only to occur in particular circumstances or on particular 
condltlons; 

(b) The prevention, restridon or limitation of the acqulsitlon of services from a partlcular 
supplier or a particular class of suppliers, whether or not such prevention, restriction 
or limltation is only to occur in particular clrcumstances or on particular conditions; 

(c) Any proposals that are intended to substantially lessen competition in markets In 
which P&O Ports LM or Patrick Corporation Ltd operate or that would substantially 
lessen wmpetitlon In those markets; 

(d) The fixing, wntrolllng or malntalning of any prices,'discounts, allowances, rebates or 
credits in relation to services to be suooiled or acoulred bv P&O Ports Ltd or Patrick 
Corporation Ltd. Thls Includes using acommon formula to set any prices, discounts, 
allowances, rebates or credits; 

(e) The hindrance or prevention of a person supplying services to another person. 

4. If a member or members attempt to commence such a discussion, the Chairman will ask 
that memberto stop immediately. If the member or members continue the discussion. they 
wlll be asked to leave the meeting. The meeting wlll stop until that member leaves, or 
those members leave, the meeting. 
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SCHEDULE 1 

Transfer Assets 

ASSETS FOR TRANSFER FROM P&O TO 
THE COMPANY 

Asset ID Asset Description Value at 31/10/02 

Inner Security Gate 
Outer Security Gate 
Orlginal Hail Net 
Boom Qate 
New Hail Net 
FIAid Ute 
Ramp runner 302 
FOrWlfl7T-2 
Terberg Tractor 
Terberg Accessoly 
Unitrac Computer System 
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Corporations Act 2001 

A Company Limited by Shares 

CONSTITUTION 

AUSTRALIAN AUTOMOTIVE TERMINAL PTY LIMITED 
(ACN 098 458 229) 

PART 1: PRELIMINARY 

1. Definitions and Interpretation 

.j 1.1 in this Constitution: 

ASIC means the Australian Securities and Investments Commission and includes any 
successor; 

Associate has the same meaning given to that term in the Corporations Act; 

ASX means the Australian Stock Exchange; 

Business Day means a day on which trading banks are open for business in Sydney; 

Callincludes an instalment of a call and any sum that becomes payable on allotment or at 
a fixed date in respect of a Share; 

Chalrman of  the Board means the chairman of the Board appointed under clause 80; 

Commonwealth means the Commonwealth of Australia and its external territories; 

1 
Company means the company referred to by name at the commencement of this 
Constitution; 

Constitution means this constitution as amended from time to time; 

Corporations Act means the Corporations Act2001 (Cth) as amended from time to time; 

Directors or Board means the whole or any number of Directors comprising a meeting 
held in any manner (including by electronic means, by resolutions signed by the Directors 
or any other means pemlitted by law) authorised by this Constitution; 

Dividend includes a bonus or interim dividend; 

Llsteddescribes the Company at any time at which the Company is included in the 
Official List; 

Member means a person for the time being entered in the Register as a Member of the 
Company; 



Official List means the official list of ASX: 

Register means the register of Members to be kept pursuant to the Corporations Act and 
includes both the principal register and every branch register; 

Representative, in relation to a body corporate, means a representative of the body 
corporate authorised under the Corporations Act or a corresponding previous law; 

Sealmeans any common seal of the Company and includes any official seal, share seal 
or certificate seal of the Company; 

Secretary means a person appointed by the Directors to perform the duties of a secretary 
of the Company; 

I Share means a share in the capital of the Company; 

Shareholders' Agreement means the agreement entered into between the Company, 
P&O Wharf Management Pty Limited (ACN 100 737 264) and Plzen Pty Limited (ACN 065 

i 905 571) dated [ 1; 

Subscriber Share means the preference Share, named as such, if issued on the 
registration of the Company; 

Transmission Event means: 

(a) in respect of a Member who is an individual: 

(i) the death of the Member; 

(ii) the bankruptcy of the Member; or 

(iii) the Member becoming of unsound mind or a person who is, or whose estate 
is, liable to be dealt with in any way under the law relating to mental health; 
and 

(b) In respect of a Member who is a body corporate, the dissolution of the Member or 
.\ the succession by another body corporate to the assets and liabilities of the 
1 Member. 

1.2 Headings do not affect the interpretation of this Constitution. 

1.3 Words importing any gender include the other genders. 

1.4 A reference in any clause to any statute, regulation or other law includes all statutes, 
regulations or other laws varying, consolidating or replacing them and a reference to a 
statute includes all regulations, proclamations, ordinances and by-laws issued under that 
statute, unless the contraty intention appears in this Constitution. 

1.5 A reference to a person includes to a corporation, trust, partnership, unincorporated body 
or other entity. 

2. Application to the Corporations Act 

Unless the contrary intention appears in this Constitution: 

(a) Part 1.2 Division 8 of the Corporations Act applies, so far as it can with such 



changes as are necessary, to this Constitution as if this Constitution was a provision 
of the Corporations Act; and 

(b) an expression in a clause that deals with a matter dealt with by a provision of the 
Corporations Act has the same meaning as in that provision of the Corporations Act. 

3. Exercise of Powers 

The Company may exercise, by resolution or special resolution as the Corporations Act 
requires, any power which under the Corporations Act a company limited by shares may 
exercise if authorised by its constitution. 

Each of the provisions of the sections or sub-sections of the Corporations Act which would 
but for this clause apply to the Company as a replaceable ~ l e  are displaced and do not 
apply to the Company. 

\ 

k 5. Shareholders' Agreement 

This Constitution must in all respects reflect and be consistent with the provisions of the 
Shareholders' Agreement. If there is any inconsistency between the provisions of the 
Shareholders' Agreement and this Constitution, the provisions of the Shareholders' 
Agreement will prevail, and the Members must act promptly to eliminate any such 
inconsistency by amending this Constitution. 

I PART 2: SHARES 

6. Shares 

Without prejudice to any special rights previously conferred on the holders of existing 
Shares but subject to the Corporations Act, Shares may be issued by the Directors and 
any such Share may be issued with such preferred, deferred or other special rights or such 
restrictions, whether with regard to dividend, voting, return of capital or othewise, as the 
Directors may from time to time by resolution determine. 

I ' 7. Proprietary Company 

The Company is a proprietary company and therefore: 

(a) the number of Members for the time being of the Company (exclusive of persons 
who are in the employment of the Company or of any subsidiary of the Company 
and of persons who having been formerly in the employment of the Company Or of 
any subsidiary of the Company were while in that employment and have continued 
after that employment to be Members of the Company) is not to exceed 50 but 
where 2 or more persons hold one or more Shares in the Company jointly they shall 
for the purposes of this Constitution be treated as a single Member; 

(b) any invitation to the public to subscribe for, and any offer to the public to accept 
subscriptions for, any Shares in, or debentures or debenture stock of, the Company 
is prohibited; and 

(c) any invitations to the public to deposit money with, and any offer to the public to 
accept deposits of money with, the Company for fixed periods or payable at call, 
whether bearing or not bearing interest is prohibited. 



8. Ownership of Shares 

A Member shall be taken to own a Share if, and only if, that Member has a relevant 
interest in the Share for the purposes of Part 6.1 of the Corporations Act. 

I 
9. Joint Holders of Shares 

Where two or more persons are registered as the holders of a Share, they hold it as joint 
tenants with rights of survivorship subject to the following provisions: 

(a) they and their respective legal personal representatives are liable severally as well 

t-- asjointly for alCpayments,-iwkding6dlsr\Nhich-h&ew made owught-e-- -- 
made in respect of the Share; 

(b) on the death of any one of them, the survivor is or survivors are, the only person or 
persons the Company will recognise as having any title to the Share; 

(c) it will be sufficient discharge of the Company's obligations to the joint holders in 
respect of any notice or payment or otherwise If the Company sends the notice or 
payment or othennrise discharges the obligation in relation to the joint holder first 
named in the Register but any one of them may give effectual receipts for any 
dividend. interest or other distribution or payment in respect of the Share; and 

(d) except in the case of persons jointly entitled to be registered as Me holders of a 
Share, the Company is not bound to register more than 3 persons as joint holders of 
the Share. 

I 10. Equitable and Other Claims 

10.1 Except as required by law, the Company shall not recognise a person as holding a Share 
upon trust. 

10.2 The Company is not bound by or compelled in any way to recognise (whether or not it has 
notice of the interest or rights concerned) any equitable, contingent, future or partial 
interest in any Share or (except as otherwise provided by this Constitution or by law) any 

j other right in respect of a Share except an absolute right of ownership in the registered 
holder. 

i 11. Preference Shares 

I 11 .I A holder of preference Shares shall be entitled to the following: 

I 
(a) to a preference to capital in the event of a winding up of the Company; 

(b) to cumulative or non-cumulative dividends as determined by the Directors at the 
time of issue of such Shares; and 

(c) to participate in the surplus assets and profits of the Company. 

11.2 A preference Share entitles its holder to vote at any general meeting of the Company in 
the following circumstances: 

(a) on a proposal: 

(i) to reduce the share capital of the Company; 



(ii) that directly affects rights and privileges attached to the Share; 

(iii) to wind up the Company; or 

(iv) for the disposal of the whole of the Company's properly, business and 
undertaking: 

(b) during a period during which a dividend or part of a dividend on the Share is in 
arrears; 

(c) on a resolution to approve the terms of a buy-back agreement; 
- .- - . .- 

(d) during the wlnding up of the Company; and 

(e) in any additional circumstances specified in the terms of issue of such preference 

\ 
Shares by the Company relating to the Share upon its allotment and issue. 

J 
11.3 A preference shareholder is entitled to receive notice of and to attend all general meetings 

of the Company and to receive copies of all financial reports. Directors' reports, auditors' 
reports together with all other notices, reports and circulars provided to Members. 

11.4 Subject to the Corporations Act, any preference Share may be issued on the terms that it 
is, or at the option of the Company is liable, to be redeemed. 

12. Variatlon of Class Rights 

Unless otherwise provided by the terms of issue of a class of Shares: 

(a) all or any of the rights or privileges attached to the class may be varied or abrogated, 
whether or not the Company is being wound up, only with the consent in writing of 
the holders of three-quarters of the issued Shares of that class, or with the sanction 
of a special resolution passed at a separate meeting of the holders of the issued 
Shares of that class; 

1 (b) the provisions of this Constitution relating to general meetings apply, so far as they 
can and with such changes as are necessary, to each separate meeting of the 
holders of the issued Shares of that class; and 

(c) the rights conferred upon the holders of the Shares of the class are to be taken as 
having been varied by the creation or issue of further Shares ranking equally with 
them. 

13. Power to Buy Back Shares 

The Company may buy back its own Shares on the terms and at the time determined by 
the Directors provided that: 

(a) the buy-back does not materially prejudice the Company's ability to pay its creditors; 
and 

(b) the Company follows the procedures laid down in the Corporations Act. 



14. Power to Convert Shares into Larger and Smaller Amounts 

The Company may by special resolution passed in a general meeting convert all or any of 
its Shares into a larger or smaller number of Shares. 

15. Power to Reduce the Number of Issued Shares 

The Company may reduce the number of issued Shares in any manner permitted by the 
Corporations Act provided that such reduction: 

(a) is fair and reasonable to the Company's Members as a whole; 

(b) does not materially prejudice the Company's ability to pay its creditors; and 
- -- . .. 

(c) is approvedby the Members in accordance with the Corporations Act. 

PART 3: CALLS, FORFEITURE, INDEMNITIES AND LIEN 

1 16. Directors' Power to make Calls 
.. 

16.1 Subject to this Constitution and the terms upon which any Shares may be issued, the 
Directors may make Calls upon the Members in respect of any money unpaid on their 
Shares which is not by the terms of issue of those Shares made payable at fixed times. 

162 Upon receiving at least 10 Business Days notice specifying the time and place of payment 
each Member must pay to the Company by the time and at the place so specified the 
amount called on the Member's Shares. 

17. When a Call is made and Payment by lnstalments 

17.1 A Call is to be taken as having been made when the resolution of the ~irectors authorising 
the Call was passed. 

17.2 A Call may be required by the Directors to be paid by installments. 

17.3 The Directors may revoke or postpone a Call or extend the time for payment. 

18. Costs on Unpaid Amounts 

If a sum called in respect of a Share is not paid in full by the day appointed for payment of 
the sum, the person from whom the sum is due must pay: 

(a) interest on so much of the sum as is unpaid from time to time, from the date 
appointed for payment of the sum to the date of actual payment, at a rate 
determined under clause 20.3; and 

(b) any wsts or expenses incurred by the Company in relation to the non-payment or 
late payment of the sum. 

19. Fixed Sums Taken to be Called 

Any sum unpaid on a Share that, but for the temls of issue of the Share, becomes payable 
on allotment or at a fixed date: 

(a) is to be treated for the purposes of this Constitution as if that sum was payable 



pursuant to a Call duly made and notified; and 

(b) must be paid on the date on which it is payable under the terms of issue of the 
Share. 

1 

I 20. Payments in Advance of Calls 

20.1 The Directors may accept from a Member the whole or a part of the amount unpaid on a 
Share although no part of that amount has been called. A payment under this clause does 
not confer a right to participate in profits in respect of such payment 

I 
1 20.2 The Directors may authorise payment by the Company of interest upon the whole or any 
i 
I 

part of an amount accepted under clause 20.1, until the amount becomes payable, at a 
r a t e , ~ o t e x C e e d i . n g . t h e p r e s c r i b e d _ r a t e ~ g r e e d b e t - - .  -- ~ ~- . . - 

I paying the amount. 

I 20.3 For the purposes of clause 20.2, the prescribed rate of interest is: 

(a) if the Directors have fixed a rate, the rate so fixed; or 
_ i 

(b) in any other case, ten percent (10%) per annum. 

20.4 The Directors may repay to a Member all or any of the amount accepted under clause 
20.1. 

I 21. Liability to Forfeiture 

If a Member fails to pay the whole of a Call or instalment of a Call by the day appointed for 
payment of the Call or instalment, the Directors may serve a notice on that Member: 

(a) requiring payment of so much of the Call or instalment as is unpaid, together with 
any interest that has accrued and all costs or expenses that may have been incurred 
by the Company by reason of the non-payment or late payment of the Call or 
instalment; 

(b) naming a further day (not earlier than the end of 14 days from the date of service of 
the notice) by which, and a place at which, the amount payable under clause 21 (a) 
is to be paid; and 

(c) stating that, in the event of non-payment of the whole of the amount payable under 
clause 21(a) by the time and at the place named, the Shares in respect of which the 
Call was made will be liable to be forfeited. 

22. Power to Forfeit 

22.1 If the requirements of a notice served under clause 21 are not complied with, the Directors 
may by resolution forfeit any Share in respect of which the notice was given at any time 
after the day named in the notice and before the payment required by the notice is made. 

22.2 A forfeiture under clause 22.1 will include all dividends, interest and other money payable 
by the Company in respect of the forfeited Share and not actually paid before the 
forfeiture. 



23. Notice of Forfeiture 

23.1 Where a Share has been forfeited: 

(a) notice of the resolution must be given to the Member in whose name the Share 
stood immediately before the forfeiture; and 

(b) an entry of the forfeiture, with the date, must be made in the Register. 

23.2 Failure to give the notice or to make the entry required under clause 23.1 does not 
invalidate the forfeiture. 

23.3 A forfeited Share becomes the property of the Company and: 

(a) Me Directors may sell or re-allot the Share in such manner as they think fit and, in 
the case of re-allotment, with or without any money paid on the Share by any former 
holder being credited as paid up; or 

(b) the Share may be cancelled in accordance with its terms of issue, by a resolution at 
a general meeting of Members. 

24. Consequences of Forfeiture 

24.1 A person whose Shares have been forfeited ceases to be a Member in respect of the 
forfeited Shares, but remains liable to pay, and must immediately pay, to the Company: 

(a) all Calls, instalments, interest, costs and expenses owing in respect of the Shares at 
the time of the forfeiture; and 

(b) interest on so much of Me amount payable under this clause as is unpaid from time 
to time, from the date of the forfeiture to the date of actual payment, at a rate 
determined under clause20.3. 

24.2 Except as otherwise provided by this Constitution, the forfeiture of a Share extinguishes all 
interest in, and all claims and demands against the Company in respect of, the forfeited 
Share and all other rights incidental to the Share. 

.I 25. Evidence of Forfelture 

25.1 A statement in writing declaring that the person making the statement is a Director or a 
Secretaw and that a Share has been dulv forfeited on a date stated in the statement is 
conclusive evidence of the facts stated in the statement as against all persons claiming to 
be entitled to the Share. 

25.2 The Directors may: 

(a) exempt a Share from all or any part of this clause; and 

(b) before a forfeited Share has been sold, re-allotted or cancelled by the Members by a 
resolution at a general meeting, annul the forfeiture upon such conditions as they 
think fit. 

26. Lien on Shares 

26.1 The Company has a first and paramount lien on each partly paid Share for: 



(a) all instalments and Calls due and unpaid in respect of that Share; and 

(b) any amount which the Company may be called upon by law to pay in respect of 
such Share (including where the Share is of a deceased former holder). 

26.2 The Company's lien on a Share extends to all dividends and bonuses payable in respect 
of the Share and to the proceeds of sale of the Share and includes any reasonable interest 
and expenses incurred because the amount is not paid. 

26.3 The Directors may: 

(a) exempt a Share from all or any part of this clause; and 

j (b) waive all or any part of any payment due to the Company under this clause. _ . . . _  . _  . ~ 

27. Exercise of Lien 

1 27.1 The Directors may sell any Share on which the Company has a lien in such manner as 
they think fit where: 

-1 
(a) an amount in respect of which a lien exists under this clause is presently payable; 

and 
I 

(b) the Company has, not less than 14 days before the date of the sale, given to the 
registered holder of the Share a notice in writing setting out, and demanding 
payment of, such amount in respect of which the lien exists as is presently payable. 

27.2 Registration by the Company of a transfer of Shares on which the Company has a lien 
without giving to the transferee notice of its claim releases the Company's lien in so far as 
it relates to sums owing by the transferor or any predecessor in title. 

I 28. Dealing with Forfeited Shares and Sale of Shares on which the Company has a Lien 

28.1 The Directors may appoint a person to execute an instrument of transfer or allotment of 
the Shares for lhe purpose of giving effect to any sale or re-allotment. 

28.2 The Company shall reglster the purchaser or allottee as the holder of the Shares sold or i re-allotted and that person is not bound to see to the application of the purchase money. 

28.3 The title of the purchaser or allottee to the Shares is not affected by any irregularity or 
invalidity in the proceedings. 

1 28.4 The Company may, by resolution passed by the Members at a general meeting, cancel 
Shares that have been forfeited under the terms on which the Shares are on Issue. 

29. Remedles Limited to Damages 

The remedy of any person aggrieved by a sale, re-allotment or cancellation under clause 
23.3 or a sale under clause 27 or cancellation under clause 28.4 is limited to damages 
only and is against the Company exclusively. 

30. Application of Proceeds of Sale 

The proceeds of a sale or re-allotment under clause 23.3 or a sale under clause 27 must 
be applied in the payment of the expenses of the sale or re-allotment, all money presently 
payable by the former holder whose Shares have been sold or reallotted, and the balance 



(if any) must be paid (subject to any lien that exists under clause 26 in respect of money 
not presently payable) to the former holder on the former holder delivering to the Company 
the certificate for the Shares that have been sold or reallotted. 

PART 4: TRANSFER OF SHARES 

31. Transfer of Shares 

31.1 Subject to this Constitution, the Shareholders' Agreement and the Corporations Act, a 
Member may transfer all or any of the Member's Shares by transfer documents in any 
usual or common form or in any other form that the ~irectors approve. No fee shall be 
charged on the transfer of any Shares. 

- - - 3 1 - , 2 - A - t M R s f e ~ f ~ ~ I ~ t l s e - 3 1 ~ 1 s h a ~ t e ~ o r r b e h a l t o f t k t r a n s ~ o m d -  - - -- 
shall be executed by or on behalf of the transferee or may be executed, effected or 
validated otherwise in accordance with the Corporations Act. 

31.3 A transferor of Shares remains the holder of the Shares transferred until the transfer is 
registered and the name of the transferee is entered in the Register in respect of the 
shares. 

32. Registration of Transfer 

The instrument of transfer must be left for registration at the registered office of the 
Company or at the address where the Register is kept on which the Shares to which such 
transfer relates are registered, together with the certificate, if any, for the Shares to which it 
relates and such other information as the Directors properly require to show the right of the 
transferor to make the transfer, and the Company shall, subject to the powers vested in 
the Directors by this Constitution, register the transferee as a Member. 

33. Where Registration may be Declined 

Where permitted to do so by the Corporations Act the Company may decline to register 
any transfer of Shares. 

34. Notice of Non-Registration 

If the Company refuses to register any transfer of Shares, it shall give to the transferee 
written notice within 5 Business Days after the transfer was lodged with the Company, 
stating that the Company has so refused and the reason for the refusal. 

PART 5: TRANSMISSION OF SHARES 

35. Entitlement to Shares on Death 

In the case of the death of a Member, the suwivor or su~ivors where the deceased was a 
joint holder, and the legal personal representatives of the deceased where the deceased 
was a sole holder, shall be the only persons recognised by the Company as having any 
title to the deceased holder's interest in the Shares, but this clause does not release the 
estate of a deceased joint holder from any liability in respect of a Share that had been 
jointly held by the deceased with any person. 



36. Registration of Persons Entitled 

36.1 Subject to the Bankfuptcy Act 1966 (Cth) a person becoming entitled to a Share in 
consequence of the death or bankruptcy of a Member may, upon such information being 
produced as is properly required by the Directors, elect either to be registered as holder of 
the Share or to nominate some other person to be registered as the transferee of the 
Share. 

36.2 A person becoming so entitled who elects to be registered shall deliver or send to the 
Company a notice in writing signed by that person advising of the election. 

36.3 A person who elects to have another person registered, shall execute or effect a transfer 
of the Share to that other person. 

- 
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transfer, and the registration of a transfer of, Shares are applicable to any such notice or 
transfer as if the death or bankruptcy of the Member had not occurred and the notice or 
transfer were a transfer signed by that Member. 

37. Entitlement to Shares on Mental Incapacity 

37.1 If a person entitled to a Share because of the mental incapacity of a Member gives the 
Directors the information they reasonably require to establish the person's entitlement to 
be registered as the holder of the Share: 

(a) the person may: 

(i) by giving a written and signed notice to the Company, elect to be registered as 
the holder of the Share; or 

(ii) by giving a completed transfer form to the Company, transfer the Share to 
another person; and 

(b) the person is entitled, whether or not registered as the holder of the Share, to the 
same rights as the Member. 

37.2 On receiving an election under clause 37.l(a)(i), the Company must register the person as 
the holder of the Share. 

37.3 A transfer under clause 37.1 (a)(ii) is subject to the same rules as apply to transfers 
generally. 

38. Dividends and Other Rights 

38.1 Where a Member dies or becomes bankrupt, the Member's personal representative or the 
trustee of his estate, as the case may be, is, upon the production of such information as is 
properly required by the Directors, entitled to the same dividends and other advantages, 
and to the same rights (whether in relation to meetings of the Company, or to voting or 
otherwise), as the Member would have been entitled to if the Member had not died or 
become bankrupt. 

38.2 Where 2 or more persons are jointly entitled to any Share in consequence of the death of 
a Member, they shall, for the purpose of this Constitution, be taken to be joint holders of 
the Share. 



i 
! 

i 39. Omission to Give Notice 

The omission to give notice to a person entitled to be registered as a Member under this 
Part shall not affect the validity of a notice given to the deceased Member in respect of a 
Share owned by the deceased Member. 

PART 6: SHARE CERTIFICATES 
t 
I 
I 40. Share Certificates 
! 

I 40.1 The Directors may determine the number of Shares to be issued in any one certificate 
t 

40.2 Every certificate for Shares must be issued in accordance with the Corporations Act. 
- - - 

40.3 Where the Company is required by the Corporations Act to issue share certificates, a 
Member is entitled without payment to receive a certificate in respect of the Shares 
registered in the Member's name but, in respect of a Share or Shares held jointly by 
several persons, the Company is not bound to issue more than one certificate. Likewise, 
the Company must issue certificates to the holders of options. 

.. ., 
40.4 Delivery of a certificate for a Share to one of several joint holders is sufficient delivery to all 

of them. 

I 41. Lost or Damaged Share Certificates 
I 

41 .I Where a certificate is stolen, lost or destroyed, upon application to the Company by the 
holder of the Shares to which the certificate relates, the Directors may issue a replacement 
certificate on payment of any fee the Directors may require. The procedure for issuing 
replacement certificates and the amount of the fee must be in accordance with the 
Corporations Act. 

41.2 Where a certificate for Shares previously issued has been worn out or defaced and has 
been surrendered to the Company for cancellation, and such fee as the Directors require 
has been paid, the Company must cancel the certificate and Issue a replacement 
ceriificate. 

PART 7: GENERAL MEETINGS 

I 
- 

42. Convening of General Meetings 

I 42.1 The Directors may, whenever they think fit, convene a general meeting, 

42.2 Subject to the Corporations Act, the Directors must call, and arrange to hold, a general 
meeting on the request of: 

1 (a) Members with at least 5% of the votes that may be cast at a general meeting; or 
I 

(b) at least 100 Members who are entitled to vote at the general meeting, 

21 days after the request is given to the Company, provided that the Members' request is 
made in accordance with the Corporations Act. 

43. Business of Annual General Meeting 

The business of an annual general meeting may include any of the following, even if not 



referred to in the notice of meeting: 

(a) the consideration of the annual financial report, Directors' reports and auditors' 
reports; 

(b) the election of Directors; 

(c) if required, to consider and if thought fit, to appoint auditors; 

(d) if required, to consider and if thought fit, to fix the auditors' remuneration; and 

(e) the transaction of any other business which ought to be transacted at an annual 
general meeting. 

- -. --- 
44. Notice of General Meetings 

44.1 A notice of a general meeting must: 

(a) set out the place, date and time of the meeting (and if the meeting is to be held in 
two or more places, the technology that will be used to facilitate this); 

(b) state the general nature of the business to be transacted at the meeting; 

(c) if a special resolution is to be proposed at the meeting - set out an intention to 
propose the special resolution andstate the resolution; 

(d) contain a statement setting out the following information: 

(i) that the Member has a right to appoint a proxy; 

(ii) that the proxy may, but need not be a Member; 

(iii) that a Member who is entitled to cast two or more votes may appoint two 
proxies and may specify the proportion or number of votes each proxy is 
appointed to exercise; and 

(e) include in the notice for the purposes of receipt of proxy appointments an address 
and a facsimile number. The notice may also specify an electronic address. 

44.2 Notice must be given to: 

(a) a Member; 

(b) any person entitled to be registered as the holder of, or to transfer, any Shares and 
who has satisfied the Directors of his right to be registered as the holder of, or to 
transfer, the Shares; 

(c) a Director; and 

(d) an auditor of the Company. 

44.3 Subject to the Corporations Act, no other person is entitled to receive notice of general 
meetings. 

44.4 Subject to the Corporations Act, unless the Members of the Company consent to shorter 
notice, 21 days written notice must be given of a meeting of the Company's Members. 



i 
I Shorter notice is not allowed if the business of the meeting is to: 
I 
1 (a) remove a Director; 

I (b) remove an auditor; 

(c) appoint a Director in place of a removed Director; or 
! 

1 (d) appoint or reappoint as a Director a person who has attained the age of 72 years 
I 
I 

i 44.5 The Directors may call a meeting on shorter notice: 

(a) in the case of an annual general meeting, if all the Members entitled to attend and 
vote at the annual general meeting agree by notice in writin-the-C,omp-any~prior to.th-e ----- - ~ 

meeting; or 

(b) in the case of any other general meeting, if Members with at least 95% of the votes 
that may be cast at the general meeting agree by notice In writing to the Company 
prior to the meeting. 

1 
44.6 Accidental failure to give notice of a general meeting or a proxy form to any person entitled 

to receive notice of a general meeting under this clause does not invalidate any act, matter 
or thing done or resolution passed at the general meeting. 

1 45. Technology 

The Company may hold a meeting of its Members at 2 or more venues using any 
technology that gives the Members as a whole a reasonable opportunity to participate. 

I 46. Quorum at General Meetings 

46.1 No business may be transacted at any general meeting, except the election of a chairman 
and the adioumment of the meetina, unless a auorum of Members is oresent when the -. 
meeting proceeds to business. 

I 46.2 A quorum consists of two Members entitled to vote and be present at the meeting, 

1 46.3 If within half an hour after the time appointed for the holding of a meeting of Members, a 
quorum is not present, the meeting shall be adjourned to the same time and at the same 
place 21 days later and each of the Members shall be notified immediately by facsimile 
message of such adjournment. If at such adjourned meeting a quorum is not present 
within half an hour of its commencement any Member present at such meeting shall 
constitute a quorum for purposes of the transaction of business. 

I 47. Chairman of General Meetings 

47.1 The Chairman the Board must (if present within 15 minutes after the time appointed for the 
meeting and willing to act) preside as chairman at each general meeting. 

47.2 If at a general meeting: 

(a) there is no Chairman of the Board; 

(b) the Chairman of the Board is not present within 15 minutes after the time appointed 
for the meeting; or 



(c) the Chairman of the Board is present within that time but is not willing to act as 
chairman of the meeting, 

the Members present must elect as chairman of the meeting: 
I 

(d) another Director who is present and willing to act; or 

(e) if no other Director willing to act is present at the meeting, a Member who is present 
and willing to act. 

47.3 Any questions arising at a meeting relating to the order, business, procedure or conduct of 
the meeting shall be referred to the chairman of the meeting, whose decision is final. 

i 48.1 The chairman of a general meeting may with the consent of the meeting, and must if so 
directed by the meeting, adjourn the meeting from time to time and from place to place, 
but no business may be transacted at any adjourned meeting other than the business left 
unfinished at the meeting from which the adjournment took place. 

. i 
48.2 Notice of an adjourned meeting shall be given in accordance with clause 46.3. 

49. Chairman holds no Casting Vote 

I In the case of an equality of votes upon any proposed resolution: 

(a) the chairman of the meeting will not have a second or casting vote; and 

(b) the proposed resolution is to be taken as having been lost. 

I 50. Voting at General Meetings 

50.1 A resolution put to the vote of a general meeting must be decided on a show of hands 
unless a poll is demanded: 

I (a) before a vote is taken; 

I )  (b) before the voting results on a show of hands are declared; or 

I (c) immediately after the voting results on a show of hands are declared. 

I 50.2 A poll may be demanded by: 

I (a) the chairman of the meeting; 

I (b) not less than 5 Members having the right to vote at the meeting; or 

(c) a Member or Members representing not less than five percent (5%) of the votes that 
may be cast on the resolution on a poll. 

50.3 A demand for a poll does not prevent the continuance of a general meeting for the 
transaction of any business other than the question on which the poll has been demanded. 

50.4 Unless a poll is duly demanded, a declaration by the chairman of a general meeting that a 
resolution has on a show of hands been carried or carried unanimously, or carried by a 
pallicular majority, or lost, and an entry to that effect in the book containing the minutes Of 



the proceedings of the Company, is conclusive evidence of the fact without proof of the 
number or proportion of the votes recorded in favour of or against the resolution. 

1 50.5 The demand for a poll may be withdrawn. 
! 

51. Procedure for Polls 

51 .I A poll may be demanded on any resolution. 

51.2 If a poll is duly demanded at a general meeting, it will be taken in such manner and either 
at once or after an interval or adjournment or otherwise as the chairman of the meeting 
directs, and the result of the poll will be the resolution of the meeting at which the poll was 
demanded. 

-- - - - + -- -- 
t 51.3 A poll demanded at a general meeting on the election of a chairman of the meeting or on a 

question of adjournment must be taken immediately. I 
52. Members' Voting Rights 

. ~~. 1 Subject to this Constitution and to any rights or restrictions attached to any Shares or class 
Of Shares, at a general meeting a holder of Shares shall be entitled to be present (whether 
PerSonally, by proxy, attorney or Representative) and to vote in respect of any Share or 
Shares upon which all Calls due to the Company have been paid: 

I (a) on a show of hands every Member present and entitled to vote has one vote; 

(b) on a poll every Member present has one vote for each fully paid Share held by the 
Member; 

(c) on a poll every Member holding a partly-paid Share has, if the Member is entitled to 
vote on such Share, that fraction of a vote for each such Share as equals the 
fraction generated by dividing the total amount paid (not credited) on the Share by 
the total amounts paid and payable (excluding amounts credited); 

I (d) on a poll every Member voting who is entitled to 2 or more votes: 

(i) need not cast all their votes; 

(ii) may cast their votes in different ways. 

I 53. Voting Rights of Proxies 

I 53.1 A proxy appointed to attend and vote for a Member has the same rights as the Member: 

I (a) to speak at the meeting; 

I (b) to vote (but only to the extent allowed by the appointment); and 

I (c) to join in a demand for a poll 

53.2 Where a Member appoints two proxies to vote in respect of Shares held by the Member 
and both are in attendance: 

(a) on a show of hands, if the appointments specify different ways to vote on a 
resolution, the proxies must not vote; 



(b) on a poll: 

(1) each proxy may exercise votes in respect of those Shares for which the proxy 
has been validly appointed; or 

(ii) if the appointments do not specify the proportion or number of the Member's 
votes each proxy may exercise, then each proxy may exercise half of the 
votes, 

any fractions of votes resulting from the application of paragraphs (i) or (ii) shall be 
disregarded. 

54. Voting Rights of Body Corporate Representatives 

54.1 A Representative appointed to attend and vote for a Member who is a body corporate has 
the same rights as the Member. 

54.2 Unless otherwise specified in the appointment, the Representative may exercise, on the 
body corporate's behalf, all of the powers that the body corporate could exercise at a 
meeting or in voting on a resolution. 

54.3 A body corporate may appoint more than one Representative but only one Representative 
may exercise the body corporate's powers at any one time. 

55. Votes of Joint Holders 

In the case of joint holders the vote of the senior who tenders a vote, whether in person or 
by proxy, attorney or Representative, must be accepted to the exclusion of the votes of the 
other joint holders and, for this purpose. senioritv is to be determined by the order in which 
the names stand in the ~ e ~ i s t &  (the Member whose name appears first in the Register 
being taken to be the senior to the other or others of them). 

56. Votes of Certain Members 

56.1 The parent or guardian of an infant Member may vote at any general meeting upon such 
evidence being produced of the relationship or of the appointment of the guardian as the 
Directors may require and any vote tendered by a parent or guardian of an infant Member 
in accordance with this clause must be accepted to the exclusion of the vote of the infant 
Member. 

56.2 If a Member is of unsound mind or is a person whose person or estate is liable to be dealt 
with in any way under the law relating to mental health, the committee or trustee or such 
other perion as properly has the management of the Member's estate may exercise any 
rights of the Member in relation to a general meeting as if the committee, trustee or other 
person were the Member. 

56.3 A person entitled to be registered as the holder of, or to transfer, any Shares may vote at 
any general meeting in respect of those Shares in the same manner as if that person were 
the registered holder of those Shares if, before the meeting, the Directors have: 

(a) admitted that person's right to vote at mat meeting in respect of those Shares; or 

(b) been satisfied of that person's right to be registered as the holder of, or to transfer, 
those Shares, 

and any vote tendered by such a person in accordance with thls clause must be accepted 



! 
i 

to the exclusion of the vote of the registered holder of those Shares. 

57. Restrictions on Voting Rights 

A Member is not entitled to vote at a general meeting in respect of Shares in the Company 
Unless all Calls and other sums presently payable by that Member in respect of those 
Shares in the Company have been paid. 

58. Objections to Qualification to Vote 

58.1 An objection to the qualification of a person to vote at a general meeting: 

(a) must be raised before or at the meeting at which the vote objected to is given or 
I - -- ten&ced;and- - - - -- .- - - 
I 
I 
I (b) must be referred: 

I (i) if it is raised before the meeting, to the Directors; or 

1 :> (ii) if it is raised at the meeting, to the chairman of the meeting, 

1 whose decision is final. 

58.2 A vote not disallowed by the Directors or the chairman of a meeting under clause 58.1 is 
valid for ail purposes. 

I 59. Representation at General Meetings 

Subject to this Constitution, each Member entitled to vote at a meeting of Members may 
vote: 

I (a) in person; 

1 (b) by not more than 2 proxies; 
I 

I (c) by not more than 2 attorneys; or 

1 J) (d) where the Member is a body corporate, by its Representative. 

60. Circular Resolution 
I 

60.1 if a document containing a statement that the signatories to it are in favour of a resoiution 
in the terms set out or otherwise identified in the document has been signed by ail the 
Members entitled to receive notice of and attend and vote at general meetings, a 
resolution in those terms shall be taken to have been passed at a meeting of the Members 
held on the day on which and at the time at which the last Member signs the document. 

60.2 Identical copies of the document and accompanying information may be distributed for 
signing by different Members. The resolution is passed when the iast Member signs the 
document. The passage of the resolution satisfies any requirement of the Corporations 
Act that the resolution be passed when the iast Member signs the document. The 
passage of the resolution satisfies any requirement of the Corporations Act that the 
resoiution be passed at a general meeting. 

60.3 Notwithstanding clauses 60.1 and 60.2. if the Company has only one Member and the 
Member records and signs the Member's decision to a particular effect, the recording and 



signing of that decision counts as the passing by the Member of a resolution to that effect 
and has effect as minutes of the passing of the resolution. 

PART 8: PROXIES 

61. Power to Appoint Proxies 

61.1 A Member who is entitled to attend and cast a vote at a meeting of the Company's 
Members may appoint a person as the Member's proxy to attend and vote for the Member 
at the meeting. 

61.2 The appointment may specify the proportion or number of votes that the proxy may 
exercise. 

~ -p-p.p-..-- - ----- ,. 

61.3 Each Member may appoint a proxy. If the Member is entitled to cast two or more votes at 
the meeting, they may appoint a maximum of two proxies. 

i 
62. Appointment of Proxies ! ..\ > .- 62.1 An appointment of a proxy is valid if it is signed by the Member making the appointment. 

62.2 No instrument appointing a proxy shall be treated as invalid merely because it does not: 

(a) contain the name or address of the Member; 

(b) contain the name of the Company; 

I (c) contain the name or position of the proxy; or 

I (d) specify the meetings at which the appointment may be used. 

I In these cases, the proxy shall be deemed to have been validly given. 

62.3 An undated appointment is taken to have been dated on the day it is given to the 
Company. 

1 
62.4 Where the instrument appointing the proxy does not contain the name of a proxy it shall be 

deemed to be given in favour of the person nominated by the Company as proxy on the 
proxy form. 

62.5 An appointment may specify the way the proxy is to vote on a particular resolution. If it 
does: 

(a) the proxy need not vote on a show of hands, but if the proxy does so, the proxy must 
vote that way; 

(b) if the proxy has two or more appointments that specify different ways to vote on the 
resolution - the proxy must not vote on a show of hands; 

I (c) if the proxy is the chair - the proxy must vote on a poll, and must vote that way; and 

(d) if the proxy is not the chair - the proxy need not vote on a poll, but if  the proxy does 
so, the proxy must vote that way. 

62.6 if a proxy is also a Member, this subsection does not affect the way that the person can 
cast any votes they hold as a Member. 



62.7 An appointment does not have to be witnessed. 

62.8 A later appointment revokes an earlier one if both appointments could not be validly 
exercised at the meeting. 

63. Form of Proxy 

An instrument appointing a proxy may be in any usual form or any other form that the 
Directors approve. 

64. Lodgment of Proxy 

64.1 An instrument appointing a proxy shall not be treated as vaiid unless the instrument, and 
- T h e  power o f a ~ o i ~ o T o f ~ e T a U f F i o n ~ ~ i f ~ ~ ~ ~ ~ e i ~ h i c h  the instrument is signzdor a 

Copy Of that power or authority, is or are deposited, not less than 48 hours (or such lesser 
period as the Directors may permit) before the time for holding the meeting or adjourned 
meeting at which the person named in the instrument proposes to vote, and, in the case of 
a poll, not less than 48 hours (or such lesser period as the Directors may permit) before 
the time appointed for the taking of the poll, at the registered office of the Company or at 
such other place within Australia as is specified for that purpose in the notice convening 
the meeting. 

64.2 A legible facsimile copy of an instrument, power of attomey or other authority may be 
provided in substitution for the original and a facsimile copy shall be taken to be deposited 
at that place at the time when the facsimile is received upon the machine. 

64.3 A notice of meeting may specify an electronic mail address for the deposit of the 
instrument of proxy. An intelligible message appointing a proxy shall be taken to be 
deposited at that place at that time which the message is received upon the machine 
specified in the notice of meeting. 

I 65. Validity of Proxies 

65.1 A vote given in accordance with the terms of an instrument appointing a proxy or attorney 
is valid despite: 

I (a) the previous death, lunacy or bankruptcy of the Member making the appointment; or 

(b) the revocation of the instrument or of the authority under which the instrument was 
executed, 

if no notice in writing of the death, lunacy, bankruptcy or revocation has been received by 
the Company by the time and at one of the places at which the instrument appointing the 
proxy or attorney is required to be deposited, tabled or produced under clause 64. 

65.2 A vote given in accordance with the terms of an instrument appointing a proxy or attorney 
is vaiid despite the transfer of the Share in respect of which the instrument was given if the 
transfer is not registered by the time at which the instrument appointing the proxy or 
attorney is required to be deposited, tabled or produced under clause 64. 

65.3 The appointment of a proxy or attorney is not revoked by the Member attending and taking 
part in the general meeting but. if the Member votes on any resolution, the person or 
persons acting as proxy or attomey for the Member are not entitled to Vote, and must not 
vote, as the Membets proxy or attorney on the resolution. 



PART 9: APPOINTMENT, REMOVAL AND REMUNERATION OF DIRECTORS 

66. Number and Appointment of Directors 

66.1 (a) Each Member is entitled to appoint two (2) Directors to the Board of the Company. 

(b) The Board will comprise a maximum of four (4) Directors. 

(c) The initial Directors will be: 

I 
I (i) William Hara; 
! 
i 
i (ii) Robert Gregory Mills; 

f------ .- .. .- - . . -. 

I (iii) Arthur David Owen; and 

I (iv) Andrew Gibson. 

I -) 
(d) Other Directors may only be appointed with the consent of the Members. 

I 66.2 Removal of Directors 

Each Member (but only that Member) may remove any Director appointed by it and 
appoint another Director in place of the Director so removed. The appointor must 
indemnify the Company in respect of any claim for compensation for loss of office which 
may be brought against the Company by the Director so removed. if a vacancy arises in 
the office of any Director, the Member who appointed that person may appoint another 
person to fill the vacancy. 

I 67. Share Qualification 

I Neither a Director nor an alternate Director is required to hold any Share qualification. 

I 68. Vacation of Office 

I .  The office of a Director becomes vacant: 

I I 
(a) in the circumstances prescribed by the Corporations Act; 

(b) if the Director dies or becomes of unsound mind or a person who is, or whose estate 
is, liable to be dealt with in any way under the law relating to mental health; or 

I (c) if the Director resigns by notice in writing to the Company. 

I 69. Remuneration of Directors 

69.1 The Directors are entitled to be paid such remuneration as is determined by the Company 
in general meeting. 

69.2 The Directors are entitled to be paid all travelling, accommodation and other expenses 
properly incurred by them in connection with the affairs of the Company, including 
attending and returning from general meetings of the Company or meetings of the 
Directors or of committees of the Directors. 

69.3 If a Director renders or is called upon to perform extra services or to make any special 



exertions in connection with the affairs of the Company, the Directors may arrange for a 
special remuneration to be paid to that Director, either in addition to or in substitution for 
that Director's remuneration. 

69.4 If a Director is also an officer of the Company or of a related body corporate in a capacity 
other than Director, any remuneration that Director may receive for acting as that officer 
may be either in addition to or in substitution for that Director's remuneration. 

69.5 The Member who appoints an alternate Director will be solely responsible for any 
remuneration agreed between them to be paid to Me alternate Director. An alternate 
Director will be entitled to receive payments by the Company or any related body 
corporate in any of the circumstances described in clauses 69.3 and 69.4. 

70.1 A Director may hold any other office or place of profit in the Company (other than auditor) 
in conjunction with his Directorship and may be appointed to that office or place upon such 
terms as to remuneration, tenure of office and otherwise as the Directors think fit. 

70.2 A Director of the Company may be or become a director or other officer of, or otherwise 
interested in, any related body corporate or any other body corporate promoted by the 
Company or in which the Company may be interested as a shareholder or otherwise and 
is not accountable to the Company for any remuneration or other benefits received by the 
Director as a director or officer of, or from having an interest in, that body corporate. 

70.3 A Director is not disqualified merely because of being a Director from contracting with the 
Company in any respect. 

70.4 No contract made by a Director with the Company and no contract or arrangement entered 
into by or on behalf of the Company in which any Director may be in any way interested is 
avoided or rendered voidable merely because of the Director holding office as a Director 
or of the fiduciary obligations arising out of that office. 

70.5 No Director contracting with or being interested in any arrangement involving the Company 
is liable to account to the Company for any profit reaiised by or under any such contract or 
arrangement merely because of the Director holding office as a Director or of Me fiduciary 
obligations arising out of that office. 

70.6 A Director who is in any way interested in any contract or arrangement or proposed 
contract or arrangement may, subject to the Corporations Act, despite that interest: 

(a) be counted in determining whether or not a quorum is present at any meeting of 
Directors considering that contract or arran~ement or proposed contract or - 
arrangement; 

(b) vote in respect of, or in respect of any matter arising out of, the contract or 
arrangement or proposed contract or arrangement; and 

(c) sign or countersign any document relating to that contract or arrangement or 
proposed contract or arrangement. 

70.7 For the purposes of this clause, a Director does not have any direct or indirect material 
interest in a contract or arrangement or proposed contract or arrangement where the 
contract or arrangement or the proposed wntract or arrangement is: 

(a) with another corporation in which Me Director's only interest is as a director or other 



1 officer of that other corporation; 

(b) with another corporation in which the Director holds shares, where the corporation is 
listed on ASX or on a public stock exchange of another country or the Director holds 
shares acquired as an employee of the corporation or a related body corporate; 

(c) with another corporation which is the trustee or manager of a unit trust in which the 
Director holds units where the trust is constituted under an approved deed and is 
listed on ASX or on a public stock exchange of another country; 

t (d) a transfer or allotment of Shares; or 

(e) subject to the approval of a resolution of the Company in general meeting on which i Directors - - or .. their_Associatesast~oOvotes. ~. 

! 70.8 Nothing in this clause affects the duty of a Director: 

(a) who has a direct or indirect interest in a contract or arrangement or proposed 
contract or arrangement with the Company to declare the nature of the Director3 
interest at a meeting of the Directors; or 

(b) Who holds any office or possesses any property whereby, directly or indirectly, duties 
or interests might be created in conflict with the Director's duties or interests as 
Director, to declare at a meeting of the Directors the fact and the nature, character 
and extent of the conflict. 

but a general notice to the Directors that a Director is an officer or member of a 
corporation or a member of a firm and is to be regarded as interested in any contract or 
arrangement with that firm or corporation and stating the nature and extent of the 
Director's interest in the corporation or firm will be sufficient disclosure under this clause. 

70.9 The provisions of this clause apply to altemate Directors, but an alternate Director does 
not have a material interest in a contract or arrangement or a proposed contract or 
arrangement by reason only that the Director for whom he is an alternate has such an 
interest. 

I 71. Alternate Directors 

I 
.- 

71.1 Each of the Members may from time to time appoint a person to be an alternate for the 
Director they appoint to the Board to sit in that Director's place on the Board for a period 

I determined by the Member and at their discretion may re-move the alternate Director. 

71.2 An altemate Director is entitled to notice of and to attend all meetings of Directors and (in 
the absence of the Director) to vote at such a meeting, to sign resolutions effecting 
decisions of the Directors (instead of the Director) and to exercise all powers authorities 
and discretions vested in or exercisable by the Director. 

71.3 Where any altemate Director is also a Director in hisfher own right, that Director will have 
a separate vote on behalf of the Director helshe Is representing in addition to hisfher Own 
vote. 

71.4 An altemate Director is liable for his own acts or defaults in performing the duties and 
responsibilities of an alternate Director and is not for any purpose to be taken to be the 
agent of, or required to act in accordance with the Instructions of, the Director for whom 
the altemate Director acts as altemate. 



71.5 The office of an altemate Director is vacated if the appointment is terminated at any time 
by the appointing Member even though the period of the appointment of the altemate 
Director has not expired or if the Director for whom the alternate Director acts as an 
alternate, ceases to be a Director. 

71.6 An appointment, or the termination of an appointment, of an alternate Director by the 
appointing Member must be in writing signed by the appointing Member and does not take 
effect unless and until the Company has received notice in writing of the appointment or 
termination. 

72. Powers and Duties of Directors 

The Directors are responsible for managing the business of the Company and may 
exercise, to the exclusion of the Company in general meeting, all the powers of the 
Company which are not required, by the Corporations Act, the Shareholders' Agreement 
or by this Constitution, to be exercised by the Company in general meeting. 

73. Wholly Owned Subsidiaries - Directors 

73.1 This clause only applies in the case where the Company is a wholly owned subsidiary of a 
body corporate. 

73.2 This clause expressly authorises a Director of the Company to be taken to act in the best 
interests of the Company if: 

(a) the Director acts in good faith in the best interests of the holding company of the 
Company; 

(b) the Company is not insolvent at the time the Director acts and does not become 
insolvent because of the Director's act; and 

(c) the Director complies with any other requirements prescribed by the Corporations 
Act. 

74. Negotiable Instruments 

Directors may determine how cheques, promissory notes, bankers drafts, bills of 
exchange or other negotiable instruments must be signed, drawn, accepted, endorsed or 
otherwise executed, as the case may be, by or on behalf of the Company. 

75. Appointment of Officers, Agents or Attorneys 

75.1 The Directors may appoint or employ any person to be an officer, agent or attomey of the 
Company for such purposes with such powers, discretions and duties (including powers, 
discretions and duties vested in or exercisable by the Directors), for such period and upon 
such conditions as they think fit. 

75.2 Subject to any agreement entered into with the relevant officer, agent or attorney, the 
Directors may remove or dismiss any officer, agent or attomey of the Company at any time 
with or without cause. 

76. Proceedings of Directors 

76.1 The Directors may meet together for the dispatch of business and adjourn and othe~wise 
regulate their meetings as they think fit, subject to the requirements imposed by the 



Protocol for Board Governance contained in Annexure C of the Shareholders' Agreement. 

76.2 The contemporaneous linking together by telephone or other method of audio or audio 
visual communication of a number of the Directors sufficient to constitute a quorum, 
constitutes a meeting of the Directors and all the provisions in this Constitution relating to 
meetings of the Directors apply, so far as they can and with such changes as are 
necessary, to meetings of the Directors by telephone or audio or audio visual 
communication and for the avoidance of doubt, a resolution passed by such a meeting 
shall be deemed to have been passed at a meeting of Directors held on the day on which 
and at the time at which the meeting was held and at the place where the chairman of the 
meeting was located during the course of that meeting. 

76.3 A Director will be taken to leave a meeting by telephone or audio or audio visual 
communication if the Director's telephoneo;audio or audio visual communication device 
is disconnected in such a manner that all Directors ~artici~atina are, or should be, aware 

I that the Director has ceased to participate in the meeting.' unless the Directors 

i participating in the meeting become aware that communications have been disrupted, it 

I will be conclusively presumed that all D~rectors known to have been participating in the 
meeting at its commencement have been present and to have formed part of the quorum 
at all times during the meeting. 

76.4 The dis~ption of communications during a meeting by telephone, audio or audio visual 
COmmunication will not invalidate proceedings at that meeting. 

77. Convening of Meetings of Directors 

A Director may, whenever the Director thinks fit, and a Secretary shall, on the requisition of 
a Director, convene a meeting of the Directors. Without limiting the foregoing, the 
Directors shall meet at least six (6) times each financial year at bi-monthly intervals and 
otherwise as may be mutually agreed from time to time. 

78. Notice of Meetings of Directors 

78.1 Subject to this Constitution, notice of a meeting of Directors must be given to each person 
who is at the time of giving the notice: 

(a) a Director; or 

(b) an alternate Director appointed under this Constitution. 

78.2 A notice of a meeting of Directors: 

(a) must specify the time and place of the meeting; 

(b) need not state the nature of the business to be transacted at the meeting; 

(c) must be given at least 5 days (or such shorter period as all the Directors from time to 
time may agree) before the proposed meeting; and 

(d) may be given in person or by post, facsimile transmission, telephone or othel 
method of written, audio or audio visual communication. 

78.3 A Director or alternate Director may waive notice of any meeting of Directors by notifying 
the Company to that effect in person, by post, facsimile transmission, telephone or other 
method of written, audio or audio visual communication. 



78.4 Failure to give notice of a meeting of Directors to a Director or an alternate Director does 
not invalidate any act, matter or thing done or resolution passed at the meeting. 

79. Quorum at Meetings of Directors 

79.1 No business may be transacted at a meeting of Directors unless a quorum of Directors is 
present at the time the meeting proceeds to business. 

79.2 A quorum consists of two (2) Directors (or their alternates) and must include at least one 
(1) Director appointed by each Member present at the meeting of Directors. 

79.3 If within half an hour after the time appointed for the holding of a meeting of the Board, a 
quorum is not present, the meeting shall be adjoumed to the same time and place 14 days 

.-._.--laterdachDitwtor sbalLhenotifiedimmediateIyh)~facsimile message-otsuch------ 
adjournment. If at the adjoumed meetinq a quorum is not Dresent within half an hour of its - .  
commencement, any two(2) Directors present shall constiiute a quorum for purposes of 
the transaction of the business of that meeting. 

80. Chairman of the Board 

80.1 Appointment of Chairman 

The chairmanship of the Board shall rotate on an annual basis. A Director shall be 
appointed as the Chaimlan of the Board for a period of one year. The first Chairman will 
be Andrew Gibson, appointed by P&O Wharf Management Pty Limited. Thereafter, each 
Member (commencing with Plzen Pty Limited) shall appoint the Chairman on an annual 
basis. 

80.2 The Chairman of the Board must (if present within 10 minutes after the time appointed for 
the holding of the meeting and willing to act) preside as chairman at each meeting of 
Directors. 

80.3 If at a meeting of Directors: 

(a) there is no Chairman of the Board; 

(b) the Chairman of the Board Is not present within 10 minutes after the time appointed 
for the holding of the meeting; or 

(c) the Chairman of the Board is present within that time but is not willing to act as 
chairman of the meeting, 

the Directors present must elect one of themselves to be chairman of the meeting. 

81. Decisions of Directors 

81 .I Questions arising at a meeting of Directors are to be decided by a majority of votes cast by 
the Directors present and any such decision is for all purposes a determination of the 
Directors. 

81.2 In the case of an equality of votes upon any proposed resolution: 

(a) the chairman of the meeting will not have a second or casting vote; and 

(b) the proposed resolution is to be taken as having been lost. 



1 82. Circular Resolutions 

82.1 If a document containing a statement that the signatories to it are in favour of a resolution 
in the terms Set out or otherwise identified in the document has been signed by all the 
Directors (excluding each Director, if any, who would not be entitled to vote on that 
resolution at a meeting of the Directors) a resolution in those terms shall be taken to have 
been passed at a meeting of the Directors held on the day on which and at the time at 
which the document was last signed by a Director. For the purposes of this clause two or 
more separate documents containing statements in identical terms, each of which is 
signed by one or more Directors, shall together be deemed to constitute one document 
containing a statement in those tens signed by those Directors on the respective days on 
which they signed the separate documents. 

82.2 For the purpose of clause 82.1 : 
.. ~~p . , . -. .- -- ~ .. 

(a) two or more separate documents containing statements in identical terms each of 
which is signed by one or more Directors shall together be taken to constitute one 
document containing a statement in those terms signed by those Directors on the 
respective days on which they signed the separate documents; 

I 2 
(b) a reference to all the Directors does not include a reference to an alternate Director 

whose Appointor has signed the document, but an alternate Director may sign the 
document in the place of his Appointor; and 

(c) a facsimile message which is received by the Company and is expressed to have 
been sent by a Director or alternate Director shall be taken to be signed by that 
Director or alternate Director at the time of receipt of the facsimile message by the 
Company. 

82.3 Where a committee consists of one Director only, a document signed by that Director and 
recording a determination of that committee shall be treated as valid and effectual as a 
determination made under clause 83.3 at a meeting of that committee and that document 
shall constitute, for the putpose of clause 83.3, a minute of that determination. 

I 83. Committees of Directors 

83.1 The Directors may delegate any of their powers to a committee or committees consisting 

1 of such number of Directors as they think fit. 
.... 

83.2 A committee to which any powers have been so delegated must exercise the powers 
delegated in accordance with any directions of the Directors. 

83.3 The provisions of this Constitution applying to meetings of Directors apply, so far as they 
can and with such changes as are necessary, to meetings of a committee of Directors. 

I 
! 

84. Validity of Acts 

84.1 All acts done by any person acting as a Director are, even if it is discovered afterwards 
that there was a defect in the person's appointment as a Director or that the person was 
disqualified from being a Director, as valid as if the person had been duly appointed as, 
and was qualified to be, a Director. 

84.2 All acts done by a meeting of Directors or a committee of Directors are, even if it is 
discovered afterwards that there was a defect in the appointment of a person as a Director 
or that a person appointed as a Director was disqualified from being a Director, as valid as 
i f  the person had been duly appointed as, and was qualified to be, a Director. 



PART 10: EXECUTNE OFFICERS 

85. General Manager 

The Directors may appoint at any time or from time to time a General Manager. The 
appointment may be either for a fixed term or without fixing a term. 

86. Remuneration of General Manager 

Subject to the remuneration provisions of this Constitution, a General Manager shall, 
subject to the terms of any agreement entered into in a particular case, receive such 
remuneration (whether by way of salary, commission or participation in profits, or partly in 
one way and partly in another) as the Directors determine. 

87. Secretaries 

87.1 The Directors may appoint a Secretary, and may appoint additional secretaries. 
._I 

87.2 The Secretary must record in the minutes of a Director's Meeting any declaration of 
interest by a Director. 

88. Provisions Applicable to all Executive Officers 

88.1 A reference in this clause to an executive officer is a reference to a General Manager or 
Secretary appointed under this Part. 

88.2 The appointment of an executive officer may be for such period at such remuneration and 
upon such conditions as the Directors think fit. 

88.3 Subject to the terms of any agreement entered into between the Company and the 
relevant executive officer, any executive officer of the Company may be removed or 
dismissed by the Directors at any time, with or without cause. 

88.4 The Directors may: 

(a) confer on an executive officer such powers, discretions and duties (including any 
powers, discretions and duties vested in or exercisable by the Directors) as they 
think fit; 

(b) withdraw, suspend or vary any of the powers, discretions and duties conferred on an 
executive officer; and 

(c) authorise the executive officer to delegate all or any of the powers, discretions and 
duties conferred on the executive officer. 

88.5 An executive officer is not required to hold any Shares to qualify for appointment 

88.6 All acts done by any person acting as an executive officer are, even if it is discovered 
afterwards that there was a defect in the person's appointment as an executive officer or 
that the person was disqualified from being an executive officer, as valid as if the person 
had been duly appointed as, and was qualified to be, an executive officer. 



PART 11: SEAL 

89. Safe Custody of Seal 

The Directors must provide for obtaining and safe custody of the Seal, if any. 

90. Execution of Documents Without Seal 

The Company may execute a document without using a common Seal if the document is 
signed by: 

(a) 2 Directors; 

(c) a sole Director who is also the sole Secretary. 

91. Use of Common Seal 

91.1 The common Seal must be used only by the authority of the Directors or of a committee of 
the Directors authorised by the Directors to authorise the use of the common Seal. 

91.2 The authority to use the common Seal may be given before or after the Seal is used. 

91.3 Every document to which the common Seal is affixed must be signed by a Director and 
countersigned by another Director, a Secretary or another person appointed by the 
Directors to countersign that document or a class of documents in which that document is 
included, or by a sole Director where the Company has only one Director who is also the 
sole Secretary. 

92. Official Seal 

92.1 The Company may have for use in place of its common Seal outside the jurisdiction where 
its common Seal is kept one or more official Seals, each of which must be a facsimile of 
the common Seal of the Company with the addition on its face of Me name of the place 
where it is to be used. 

92.2 A document sealed with an official Seal is to be taken as having been sealed with the 
common Seal of the Company. 

93. Sealing by Official Seal 

93.1 Any official Seal must be used only in the manner prescribed by this clause in relation to 
the common Seal or in accordance with any regulations which the Directors may from time 
to time by resolution prescribe and those regulations may: 

(a) specify the person or persons who may affix and attest the affixing of the Seal; and 

(b) provide that any impression of any Seal or the slgnature(s) attesting the affixing of it 
may be a facsimile impression or signature which is printed by some mechanical 
means. 



93.2 A certificate signed by any Director or by a Secreta~y which sets out the terms of any 
regulation prescribed by the Directors under this clause will be, as against the Company, 
conclusive evidence of that regulation. 

93.3 Any official Seal will be deemed duly affixed if it is affixed and attested by any of the 
manners referred to in this clause. 

I 
I PART 12: DISTRIBUTION OF PROFITS 

94. Dividends 

! 94.1 Subject to h e  Corporations Act and to any rights or restrictions attached to any Shares or 
class of Shares: 

i - - -- . - . 

(a) the Directors may: 

(i) recommend such final dividends as, in their judgment, the financial position of 
the Company justifies; 

(ii) declare a final dividend which, in their judgment, the financial position of the 
Company justifies; and 

(iii) pay such interim dividends as, in their judgment, the financial position of the 
Company justifies; 

(b) all dividends must be declared and paid in the proportion to which the amounts paid 
on the Shares (not credited) are a proportion of the total amounts paid and payable 
(excluding amounts credited) during the period in respect of which the dividend is 
paid except in the case of contributing Shares where it is a term of the issue of such 
Shares that each such Share shall be entitled to participate in dividends on the 
same basis as fully paid Shares and such contributing Shares were issued to 
Members on a pro rata basis; 

(C) for the purposes of this clause, an amount credited as paid on a Share in advance of 
a Call is to be taken as not having been credited as paid on the Share; and 

I (d) interest is not payable by the Company in respect of any dividend. 

1 94.2 A transfer of Shares does not pass the right to any dividend declared on the Shares unless 
the transfer is registered or left with the Company for registration on or before the day fixed 
by the Directors as the closing date in respect of that dividend. 

94.3 Any dividend declared by the Company in general meeting under this clause may, if the 
resolution of the Directors or the Company by which the dividend is, respectively, 
recommended and declared so directs, and any interim dividend authorised by the 
Directors may, if the Directors so direct: 

(a) be paid wholly or partly by the distribution of specific assets, including paid-up 
Shares or other securities of the Company or of another body corporate; and 

(b) be paid to particular Members wholly or partly out of any particular fund or reserve or 
out of profits derived from any particular source and to the remaining Members 
wholly or partly out of any other particular fund or reserve or out of profits derived 
from any other particular source or generally. 



94.4 The Directors may deduct from any dividend payable to a Member in respect of Shares, ail 
sums of money (if any) presently payable by the Member to the Company in relation to 
those Shares, whether on account of Calls or otherwise. 

94.5 Where a person is entitled to be registered as the holder of, or to transfer, Shares, the 
Directors may, but are not obliged to, retain any dividends payable in respect of those 
Shares until that person becomes registered as the holder of those Shares or transfers 
them. 

94.6 Without prejudice to any other method of payment the Directors may adopt, any dividend, 
interest or other money payable in cash in respect of Shares may be paid by cheque sent 
by post directed to: 

I (a) the address of the holder as shown in the Register, or in the case of joint holders, to 
r-..~ ttreaddresssh~-thsBegisEras t h e T d d i e ~ f f i ~ o ~ ~ n a t d e r ~ n ~  

i that Register; or 

I (b) such other address as the holder or joint holders in writing directs or direct. 

1 94.7 A cheque sent under clause 94.6 may be made payable to bearer or to the order of the 
Member to whom it is sent or such person as the Member may direct. 

,I 95. Capitalisation of Profits 

95.1 Subject to any rights or restrictions attached to any Shares or class of Shares, the 
Directors, or if the resolution has been recommended by Directors, the Company in 
general meeting, may resolve to capitalise and distribute such sums among such of the 
Members as would be entitled to receive dividends in accordance with clause 95.2. 

I 95.2 A sum may be applied: 

I (a) for the benefit of Members under this clause: 

I (i) in paying up in full any Shares in or other securities of the Company; 

i (ii) in paying up any amounts unpaid on Shares held by the Members; 

(iii) partly as specified in paragraphs (i) and (ii) above, or 

(iv) by issuing Shares to Members, 

and such an application must be accepted by the Members entitled to Share in the 
distribution in full satisfaction of their interests in the capitalised amount; or 

I (b) for any other purpose approved by the Company in a general meeting. 

95.3 Clause 94 applies, so far as it can and with such changes as are necessaly, to a 
capitalisation of an amount under this clause as if references in clause 94 to a dividend 
and to the date a dividend is declared was a reference to a capitalisation of an amount and 
to the date the Directors or the Company in general meeting resolve to capitalise the 
amount under this clause respectively. 



96. Ancillary Powers 

For the purposes of giving effect to any resolution for the satisfaction of a dividend by the 
distribution of specific assets or the capitalisation of any amount, the Directors may: 

(a) fix the value for distribution of any specific assets; 

(b) pay cash or issue debentures to any Members in order to adjust the rights of all 
parties; 

(c) Vest any such specific assets or cash or debentures in trustees upon such trusts for 
the persons entitled to the dividend or capitalised amount as may seem expedient to 
the Directors; and 

(d) authorise any person to make, on behalf of all the Members entitled to any further 
Shares or other securities as a result of the distribution or capitalisation, an 
agreement with the Company or another body corporate providing, as appropriate: 

(i) for the issue to them of such further Shares or other securities; or 

(ii) for the payment by the Company on their behalf of the amounts or any part of 
the amounts remaining unpaid on their existing Shares by the application of 
their respective proportions of the sum resolved to be capitalised. 

97. Reserves 

97.1 The Directors may set aside out of the profits of the Company such reserves or provisions 
for such purposes as they think fit. 

97.2 The Directors may appropriate to the profits of the Company any amount previously set 
aside as a reserve or provision. 

97.3 The setting aside of any amount as a reserve or provision does not require the Directors to 
keep the amount separate from Me other assets of the Company or prevent the amount 
being used in the business of the Company. 

98. Carry Foward of Profits 

The Directors may cany folward so much of the profits remaining as they consider ought 
not to be distributed as dividends or capitalised without transferring those profits to a 
resewe or provision. 

PART 13: WINDING UP 

If the Company is wound up and the assets of the Company are not sufficient to meet the 
claims of the creditors and other liabllities of the Company in the winding up, the deficiency 
(or that part of it for which a Member may be liable at all) shall be bome by the holders of 
Shares in proportion to the capital paid up or which ought to have been paid up at the 
commencement of the winding up on the Shares held by them respectively. 


