
DLA PHILLIPS FOX P 
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13 July 2009 

Dr Richard Chadwick 
General Manager - Adjudication Branch 
Australian Competition and Consumer Commission 
Level 35.360 Elizabeth Street 
Melbourne Central 
Melbourne VIC 3000 
By email and courier 

Dear Dr Chadwick 

DOC: 

MARSIPRISM. 

House Corporate Ply Ltd - exclusive dealing notification 

Please find enclosed a proposed confidential and public register version of an 
exclusive dealing notification Form G lodged by House Corporate Pty Ltd (House) 
and a cheque for the associated lodgement fee of $100.00. 

House would like to request that the text of the clauses in the House's franchise 
agreements (included in Annexure A to the Form G), as well as the details of its 
approved products and suppliers (included in Annexure B), be excluded from the 
public register in accordance with section 95(2) of the Trade Practices Act 1974. 
House makes this request given the confidential nature of the commercial 
arrangements between House and its franchisees, between House and its business 
~artners and the confidential nature of House's business o~erations. The sections 
of the Form G that House requests be excluded from the public register are in red 
text in the confidential version of the notification and have been excluded from the 
proposed public register version. 

If you have any queries in respect of the lodgement of this notification, or the 
request that certain information be excluded from the public register, please contact 
Nadia Cmke on (03) 9274 5229. 

Yours sincerely 

Nadia Cooke Fleur Gibbons 
Solicitor Partner 
Direct +61 3 9274 5229 
nadia.mke@dlaphillipsfox.mm 
End 

s&ale and dkti"ct legal mbb 

DLA mdw Fax dfices am l d e d  
In AMa ideU land  Brirbane 
Canbrra Mmurne Perm S@nw 
and Wellington. 



Restriction of Publication of Part Claimed - Annexures A and B 

Form G 
Commonwealth of Australia 

Trade Practices Act 1974 -subsection 93 (1) 

NOTIFICATION OF EXCLUSIVE DEALING 
To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices Act 1974, of 
particulars of conduct or of proposed conduct of a kind referred to subsections 47 (2), (3), (4). (5),  
(6). (7). (8) or (9) of that Act in which the person giving notice engages or proposes to engage. 

1 Applicant 

(a) Name of person giving notice: 

N qw 4 1 House Corporate Pty Ltd (House). 

(b) Short description of business carried on by that person: 

House has developed a business system and image for the retail of kitchen, 
dining and home wares and related accessoly products (Homeware). House 
both retails Homeware and is franchisor to a network of House franchisees 
who also retail the Homeware. 

(C) Address in Australia for service of documents on that person: 

General Manager 
House Corporate Pty Ltd 
425 St Kilda Road 
Melbourne VIC 3000 

2 Notified arrangement 

(a) Description of the goods or services in relation to the supply or acquisition of 
which this notice relates: 

This notice relates to goods and sewices acquired by franchisees in the 
course of conducting their Homeware retail businesses. The goods and 
services acquired by franchisees include: 

. Homeware purchased and on-sold to consumers by House 
franchisees; . uniforms and name badges wom by staff of House franchisees; . telecommunications systems; 

. information technology licences; 

. training for franchisees and their staff, in relation to the 
telecommunications and information technology systems; . credit card and EFTPOS processing facilities; 
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. stationary, point of sale signage and packaging including shopping 
bags and gift wrapping material; and . goods and services required for premises fit-out, including fixtures 
and fittings and architectural, consultant and trade sewices. 

(b) Description of the conduct or proposed conduct: 

House provides to franchisees a franchise and the right to establish and 
operate a House business using the trade mark, logos, business and trade 
names, House business systems and image and other intellectual propefty - . .  . 
(House System and Image) on condition that franchisees acquire certain 
goods and sewices that are associated with the House System and Image 
from third party suppliers. 

The pro-forma House franchise agreement (Pro-forma Agreement), along 
with the House Operations Manual sets out the requirements. The relevant 
sections of the Pro-forma Agreement and Operations Manual are included in 
confidential Annexure A. 

Core Ranae 

House has established a 'Core Range Planning Guide' to assist its 
franchisees to develop effective and successful businesses. House proposes 
to require franchisees to offer for sale only specified Homeware products 
(Approved Products) purchased from specified suppliers (Approved 
Suppliers), unless House first gives franchisees written approval to obtain 
Approved Products from alternative suppliers or to acquire products other 
than Approved Products from any supplier. Approval to resell product other 
than Approved Product or product from a supplier other than an Approved 
Supplier will not be unreasonably withheld if the franchisee adheres to the 
process set out in the Pro-forma Agreement. This includes satisfying House 
that the product which is not Approved Product or is not supplied by an 
Approved Supplier is at least equal in quality to the product it substitutes,,is 
suitable for the purpose for which it is intended, is consistent with and is not 
prejudicial to the House image or standards as specified in the House 
Operations Manual. In addition, franchisees should be able to satisfy House 
that the proposed alternative supplier can maintain a continuity of supply of 
the product. 

House has identified a wide range of Approved Products from nearly 20 third 
party Approved Suppliers. A confidential list of Approved Products and their 
corresponding Approved Suppliers is included at Annexure B. The list of 
Approved Suppliers and Approved Products is liable to change over time. 

Other aoods and services 

House also requires franchisees to purchase other goods and sewices from 
third party suppliers in order to establish and maintain the House System and 
Image. The other goods and services that House has the ability, under its 
franchise agreements, to require its franchisees to purchase from third party 
suppliers are outlined in paragraph 2(a) above. 

In the case of tradespeople and other fit-out organisations, franchisees may 
seek to use altemative suppliers, provided the franchisee demonstrates to 
House's reasonable satisfaction that they are capable of carrying out the fit- 
out in accordance with the design and standards prescribed by House. 
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House also 0bseWes that it does not reauire franchisees to ~urchase from an 
Approved Supplier any common item such as stationaly or packaging of a 
common nature which is not associated with the House System and lmage 
(see clause 10.5 of the Pro-fonna Agreement in confidential Annexure A). 

3 Persons, or classes of persons, affected or likely to be affected by the notified 
conduct 

(a) Class or classes of persons to which the conduct relates: 

Franchisees of House. 

(b) Number of those persons: 

0) At present time: 96 

(ii) Estimated within the next year: 11 0 

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names 
and addresses: 

Not applicable. 

4 Public benefit claims 

(a) Arguments in support of notification: 

Maintaining the House System and lmage is essential to ensuring the quality 
and consistency of the House experience to customers. 

Core Range 

The notified conduct in respect of the Core Range allows House to negotiate 
for franchisees improved trading terms for all House stores (including lower 
prices and improved sewice) because it can offer suppliers a certain level of 
sales. Without some level of guaranteed business, it would be diiicult for 
House to secure such trading terms for franchisees. 

A uniform Core Range is designed to benefit customers of House franchisees 
by: . providing a consistent in-store experience through a standardised 

approach to merchandise; . ensuring consistently high q u a l i  products in-store; 

. allowing House and House franchisees to more efficiently and 
effectively deliver training to staff; and . facilitating joint advertising of Approved Product for all or palt of the 
House network, including for example through the House website 
www.house.corn.au and national and local area catalogues. 

The notified conduct also allows House to provide additional support to its 
franchisees by: . allowing House to provide to franchisees detailed and researched 

advice in respect of store layout and design and merchandising 
decisions; 
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. allowing House to provide product specific sales advice across the 
range of products stocked by House franchisees; and . building the reputation of the House brand. 

Other aoods and services 

The notified conduct in respect of the other goods and services will enable 
House to negotiate better terms and conditions (including in relation to price) 
than franchisees would otherwise be able to obtain. 

(b) Facts and evidence relied upon in support of these claims: 

Core Ranae 

House is committed to developing and maintaining the efficiency and 
competitiveness of the House franchise. House has developed its Core 
Range to ensure the quality and consistency of products, and to further 
develop the House System and lmage. 

House anticipates the arrangements will lower cost prices paid by House 
franchisees by approximately 5%. 

Competition in the retail of Homeware is not only based on price but product 
range and product quality. The Approved Products have been selected 
specifically to deliver a quality range of products sought by consumers in 
accordance with the House System and lmage. 

Approved Suppliers are required to ensure that Approved Products comply 
with industry safety standards and to undertake product safety testing. In the 
absence of the approval process, these products may not otherwise be 
tested. 

The Approved Products form a benchma*, in terms of both quality and 
image, for any other products that franchisees may seek to stock outside the 
Core Range. 

Approved Supplier and Approved Product arrangements are reviewed 
annually to ensure that franchisees continue to benefit from improved trading 
terms, including in relation to price and service. 

Given the consistency of product across stores, House is able to prepare and 
provide to franchisees indicative store layout designs and detailed shelving 
plans, designed according to best retail practice principles. The shelving 
plans include for example details of shelf width, optimal spacing between the 
shelves and precise product placement on the shelves. 

- 

House is also able to highlight to franchisees the key selling features of 
products in the Core Range. 

Other a d s  and semces 

The shop fit-out, attire worn by staff, and the stationary, point of sale signage, 
packaging and the payment methods open to franchisees are important 
elements of the overall appearance of franchisee stores and thus consistency 
between franchisees and a high level of quality is important to establishing 
and maintaining the House System and lmage. 

In respect of IT systems, the notified conduct will facilitate a uniform IT 
system across franchisees, which will allow House to read and analyse 
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franchisee sales data efficiently. This will allow for better planning and an 
improved ability to negotiate trading terms with suppliers. 

Approved third party suppliers of telephone and credit card processing and 
EFTPOS systems will enable franchisees of the House network to benefit 
from bulk discounts and standard service agreements negotiated by House. 

5 Market definition 

Provide a description of the market@) in which the goods or services described at 2 (a) 
are supplied or acquired and other affected markets including: significant suppliers and 
acguirers: substitutes available for the relevant ~oods  or services; any restriction on the - 
supply or acquisition of the relevant goods or services (for example geographic or legal 
restrictions): 

Core range 

The markets affected by the notified conduct may include: 

. an Australia wide market for the wholesale supply of Homeware; and 

. smaller, localised markets for the retail supply of Homeware. 

The Homeware retailing sector is highly'competitive and there are large a number of 
competing retailers of Homeware. These include speciali home wares stores such as 
IKEA Pty Limited, Copperart Holdings Ltd and Freedom and a large number of small, 
independent operators, as well as department stores such as Myer, David Jones and 
Harris Scarfe. House franchisees also compete with stores such as Kmart, Target and 
Big W. 

Regarding the geographic dimensions of the markets, given the presence of imported 
goods in the market, House considers the market for the wholesale supply of 
Homeware product is likely to be national. We note that at the wholesale ievel there 
may be an argument for submarkets within the general market, for example submarkets 
for cutlery and servi'ng ware, crockeryldinneware, glassware and appliances. We do 
not consider that the precise market definition will impact the assessment of the notified 
conduct. 

Regarding the retail supply of Homeware, we note that consumers are not likely to 
travel great distances to purchase Homeware and the markets are likely to be much 
smaller, localised markets. Again, we do not consider that the precise market definition 
will impact the assessment of the notified conduct. . 

Other goods and sem'ces 

The markets affected by the notified conduct may also include: 

. national markets for the supply of uniforms; name badges, 
telecommunications systems, information technology licences, credit card -. 
processing facilities, stationary, point of sale signage, packaging, fixtures and 
fittings and architectural and shop fitout consultancy services; and . more localised markets for the supply of trade setvices. 

6 Public detriments 

(a) Detriments tothe public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods or 
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services described at 2 (a) above and the prices of goods or services in other 
affected markets: 

House submits that there will be no detriment to the public as a result of the 
notified conduct. 

(b) Facts and evidence relevant to these detriments: 

Given the Homeware retailing sector is highly competitive, there are a 
number of competing retailers to which suppliers other than Approved 
Suppliers would be able to supply products. As well as the large number of 
independent stores, these include large retailers such as department stores. 

Similarly, the competitive nature of Homeware retailing provides consumers 
with a large range of retail suppliers from which to purchase Homeware. 

Core Range 

House selects Approved Suppliers based on the ability of the supplier to 
provide favourable terms, service and suitable products in line with the 
requirements of the House merchandise strategy (informed by the House 
System and lmage). House takes into account the requirements of House 
stores, observing local and international trends, sales data analysis and 
franchisee feedback. 

The Approved Products and Approved Suppliers will be reviewed annually by 
House to ensure the product range and terms of trade continue to benefit 
franchisees. In addition, the product range will be updated periodically 
should this become necessaly in response to market demand. 

House observes that to the extent franchisees do not realise the benefit 
associated with the notified conduct (or suffer any detriment), the Pro-forma 
Agreement allows franchisees to seek to stock products other than Approved 
products and products from suppliers other than Approved suppliers: where 
franchisees act in accordance with the Pro-forma Agreement, and can 
establish that the product and alternative supplier are of at least the same 
quality and adhere to the House System and lmage, House is not permitted 
(under the terms of the Pro-forma Agreement) to unreasonably withhold 
approval. 

The Core Range was introduced with input from franchisees, by way of a 
franchise committee. 

Other aoods and semMc8s 

In the main, the markets for these other goods and services are highly 
competitive with a large number of competing suppliers. In some of the more 
specialised markets, there may be a few major players. 

Regardless of the number of suppliers, there are a significant number of 
potential customers for all of these services, including other a number of 
other retailers, both large and small. 

House observes that where a franchisee wishes to use tradespersons who 
are not approved by House, franchisees may do so if the tradesperson tias 
demonstrated to House's reasonable satisfaction that they are capable of 
carrying out the premises fit-out in accordance with the design and standards 
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prescribed by House (see clause 8.10(3)(f) of the Pm-foma Agreement set 
: out in confidential Annexure A). 

House reviews its arrangements with appmved third party suppliers as and 
when required to ensure the maximum benefit for franchisees. 

7 Further information 

(a) Name, postal address and contact telephone details of the person authorised 
to provide additional information in relation to this notification: 

Ms Stacey Pettit 
Corporate Lawyer 
Century Plaza Group 
Level 63, 101 Collins Street 
Melbourne VIC 3000 

\3 54 2009 
Dated ....................... ..................... : .................. 
Signed on behalf of the applicant 

(Signature) 
FLEUR GIBBONS 
DLA Phillips Fox 
140 William Street, Melbourne 
An Australian Legal Practitioner within the 
meaning of the Legal Profession Act 2004 
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DIRECTIONS 

1 In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notiication. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by 
or on behalf of the applicant. 

If the notice is given by or on behalf of a corporation, the name of the corporation is to 
be inserted in item 1 (a), not the name of the person signing the notice, and the notice 
is to be signed by a person authorised by the corporation to do so. 

Describe that part of the business of the person giving the notice in the course of the 
which the conduct is engaged in. 

If particulars of a condition or of a reason of the type referred to in section 47 of the 
Trade Practices Act 1974 have been reduced in whole or in part to writing, a copy of 
the writing is to be provided with the notice. 

Describe the business or consumers likely to be affected by the conduct. 

State an estimate of the highest number of persons with whom the entity giving the 
notice is likely to deal in the course of engaging in the conduct at any time during the 
next year. 

Provide details of those public benefits claimed to result or to be likely to result from the 
proposed conduct including quantification of those benefits where possible. 

Provide details of the market(s) likely to be affected by the notified conduct, in particular 
having regard to goods or sewices that may be substitutes for the good or sewice that 
is the subject matter of the notification. 

Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 
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Annexure A - CONFIDENTIAL 

Relevant provisions of Pro-forma Agreement 

Restriction of Publication of Part Claimed 

Relevant provisions of the Operations Manual 

Restriction of Publication of Part Claimed 
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Annexure B - CONFIDENTIAL 

Approved Products and Suppliers 

Restriction of Publication of Part Claimed 
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