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1. THE ACCC'S ROLE 

1. The DomGas Alliance acknowledges that the ACCC's assessment of 
authorisation is being undertaken against a background of intense 
political interest in the Gorgon Project. 

2. This interest has been reinforced by the current economic environment, 
with claims by both project proponents and governments of a "Gorgon- 
led national economic recovery". 

3. In this highly politicised environment, the ACCC is expected to come 
under strong demands to not being seen to be "standing in the way of a 
$50 billion project", irrespective of the actual merits of the applicants' 
claims or the long term consequences for gas consumers in WA. 

4. The ACCC's role as the only independent national agency with 
responsibility for administering the Trade Practices Act therefore 
assumes even greater importance. 

5. The Alliance strongly supports the independent role of the ACCC which 
is to "enhance the welfare of Australians through the promotion of 
competition and fair trading and provision for consumer protection".' 

6. The ACCC's role is not as a facilitator of major project developments. 
This function is already being performed in the Gorgon case by the 
Commonwealth Department of Resources, Energy and Tourism, and 
the WA Department of State Development. 

7. It is therefore critical that the ACCC scrutinises and challenges the 
claims and assertions being advanced by the applicants, to ensure 
such arguments can be sustained on the factual evidence. 

' Trade Practices Act 1974 (Cth), section 2 (object of the Act). 



2. INTERIM AUTHORISATION SHOULD BE 
URGENTLY RECONSIDERED 

2.1 Overview 

8. The DomGas Alliance is dismayed that the ACCC has granted an 
interim authorisation to the Gorgon applicants to permit cartel selling of 
Gorgon gas. 

9. The WA domestic gas market is already characterised by a serious 
lack of competition with just two supplier groups controlling almost 100 
per cent of the market. 

10. As a result, WA consumers are paying around four to five times the 
price of gas than consumers in the Eastern States. 

11. The lack of competition was the direct result of joint selling 
arrangements. Through the North West Shelf Joint Venture selling 
arrangements, six of the world's largest oil and gas companies 
combine together to sell as a cartel controlling 70 per cent of the WA 
market. 

12. Extending joint selling to the Gorgon Project further entrenches these 
arrangements as Shell and Chevron are also participants in the 
NWSJV. 

13. The decision to grant interim authorisation potentially sets back 
competition in the WA gas market for decades. Industry, small 
businesses and households will be the ultimate losers through higher 
gas and electricity prices. 

14. The ACCC's decision should be urgently reconsidered and interim 
authorisation withdrawn given: 

it is based on the unproven claims and assertions of the applicants; 

it is based on erroneous conclusions; and 

it fails to assess the public detriment that would result from joint 
selling, giving rise to a serious error of law under section 90(6) of 
the TPA. 

2.2 Unproven claims and assertions 

15. In granting interim authorisation, the ACCC appears to have accepted 
the unproven claims and assertions of the applicants, while at the 
same time disregarding the substantial evidence of fact provided by 
consumers. 



16. Major gas producers have in the past been highly effective at 
influencing regulatory outcomes through unproven claims that 
proposed responses threaten project investment, increase sovereign 
risk or are "not commercial". 

17. These claims are being increasingly challenged by governments and 
regulators. The Federal Government has for instance rejected claims 
by major producers that any tightening of Australia's petroleum 
Retention Lease arrangements would lead to increased sovereign 
risk.* 

18. It is disappointing that the ACCC has appeared reluctant to challenge 
producer claims that separate selling was not commercially practical or 
feasible in WA. 

19. It has refused to do so over many years by: granting authorisations to 
producers to engage in anti-competitive conduct; and by failing to 
enforce the Trade Practices Act when those authorisations expire. 

20. Gas consumers have been pressing the ACCC since early 2007 to 
remove the North West Shelf participants' unauthorised cartel selling 
arrangements. No action has yet been taken in more than 2 years by 
the ACCC. 

21. It is therefore disappointing that consumers were provided less than 10 
working days to respond to Shell, Chevron and ExxonMobil's claim for 
interim authorisation, with authorisation granted by the ACCC within 
less than 5 weeks. 

22. Claims by the NWSJV and Gorgon participants that separate selling is 
not commercially practical or feasible have since been disproven in 
WA, New Zealand and elsewhere, including by the same companies 
making those claims. 

23. The Alliance recalls the detailed submissions by the DomGas Alliance, 
Alcoa, CSBP, DBP, ERM Power, Synergy and Wesfarmers Energy 
provided to the ACCC. 

Minister for Resources, Energy and Tourism, 'Retention lease discussion paper released', 
12 June 2009. The Minister strongly rejected sovereign risk claims by gas producers: 
"Australia is one of the most desirable investment locations in the world, so it makes sense 
that companies would see Australia as a safe harbour, especially in these troubled economic 
times. Australia's political stability can see our resources put to the back of the queue in 
terms of development planning, as companies choose to 'get in and get out' of nations with 
greater sovereign risk, knowing their Australian titles can be warehoused and kept for a rainy 
day." 



24. This evidence clearly demonstrated that a decision not to grant interim 
authorisation would not prevent Chevron, Shell and ExxonMobil from: 

separately marketing and selling gas into the domestic market; 

meeting their obligation under the State Agreement to diligently 
market gas to WA customers; 

separately obtaining a "firm understanding of the likely level and 
timing of demand for domgas from the Project prior to a Final 
lnvestment Decisionn; and 

undertaking the required investment decisions for developing the 
Gorgon Project. 

25. The ACCC's decision on interim authorisation should therefore be 
urgently reconsidered on the factual evidence of the matter as opposed 
to unproven claims and assertions. 

2.3 Decision based on erroneous conclusions 

26. The ACCC decision to grant interim authorisation appears based on a 
number of erroneous conclusions relating to the key elements of the 
authorisation assessment. 

2.3.1 Urgency 

27. The ACCC states that it "accepts that the Applicants may not be 
prepared to undertake further substantial customer engagement 
without interim auth~risation".~ 

28. The ACCC considers it "common for parties to significant and complex 
resource projects, such as Gorgon, to require detailed customer 
engagement to reach an understanding of the level and nature of 
demand prior to making a Final lnvestment ~ecis ion".~ 

29. This is a serious error as it fails to distinguish between the willingness 
of the applicants to perform an act, as opposed to the actual practicality 
or feasibility of them doing so. 

30. Indeed, the ACCC elsewhere in the decision acknowledges that there 
"should not be insurmountable difficulties in the Applicants obtaining 
the appropriate staffing and resources should they wish to undertake 
separate marketing were interim authorisation denied."= (emphasis 
added). 
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ACCC Decision on lnterim Authorisation, para.24. 
ACCC Decision on lnterim Authorisation, para.25. 
ACCC Decision on lnterim Authorisation, para.58. 



The fact that the applicants may "not be preparedn to act in a manner 
that meets their obligations under the Trade Practices Act is not, by 
itself, evidence that it is not practical or feasible to do so. 

The ACCC nevertheless assumes that joint selling is necessary to 
enable the applicants to engage customers prior to a Final lnvestment 
Decision, despite clear evidence to the contrary. 

On this reasoning, project participants could always expect interim 
authorisation for cartel selling, so long as this was for the purposes of 
"engaging the market" prior to any Final lnvestment Decision. 

The ACCC also appears to draw erroneous conclusions from a one 
month delay in the Reindeer domgas project. The Alliance 
understands that the Reindeer project involved domestic supply of up 
to 120 TJld and an $800 million project cost6 

Even assuming a $2 billion Gorgon domgas project cost for an up to 
150 TJld supply, domestic supply would equate to around 4% of the 
total cost of the Gorgon project. 

In terms of Gorgon production volumes, the initial target of up to 150 
TJld domgas supply would only be equivalent to just over 6% of 
expected LNG exports. This will rise to only 13% in 2021 when the 
applicants expect the 300 TJld supply volume to be achieved. 

LNG will therefore account for around 90% of production volume and 
96% of Gorgon Project cost. Shell, Chevron and ExxonMobil have 
been separately selling LNG and competing with each other since as 
early as 2005. 

It is therefore absurd to consider that joint selling of domestic gas is 
necessary to enable a Final lnvestment Decision on the $50 billion 
Gorgon Project. 

In any event, the experience in Reindeer does not displace the clear 
evidence in New Zealand where Shell and its partners sold separately 
before a Final lnvestment Decision on the Pohokura project, despite 
earlier claiming separate selling to be impossible and that authorisation 
was necessary to enable project investment. 

The fact the ACCC appears to have accepted the Gorgon applicants' 
claims and assertions is a serious error that necessitates a review of 
the decision to grant interim authorisation. 

' 'SantoslApache Reindeer gas project resurrected', ABC news online, 7 January 2009, 
available at: htt~://www.abc.net.au/rural/resource~stories/s2460837.htm 



2.3.2 The extent to which the relevant market will change 

41. The ACCC makes the erroneous assumption that were the applicants 
to be subsequently required to sell separately, they would face the 
same competitive pressures as if interim authorisation had not been 
granted.7 

42. The ACCC goes on to consider that even if the applicants selling 
separately may know a customer was previously willing to pay a 
particular amount, "they will face the risk that if they try to hold out for 
that previous price, another Applicant (or indeed an alternative 
supplier) may undercut them to win that customer". J 

43. This assumption appears to ignore the market reality in WA, the 
immense market power exercised by major producers and the 
commercial behaviour of suppliers operating in an extremely tight 
market. 

44. As the Alliance advised the ACCC by way of oral evidence, such a 
conclusion would only be appropriate in a competitive market 
characterised by actual competition between different gas suppliers. 

45. The WA gas market is however one of most uncompetitive markets in 
Australia. As outlined in the Alliance's submission, Shell, Chevron and 
ExxonMobil enjoy immense market and pricing power: 

the NWSJV participants - which includes Shell and Chevron - 
control 70% of the domestic gas sold in WA and over 92% of the 
gas resources in developed fields; and 

two supplier groups control close to 100% of the gas supplied into 
the WA domestic gas market and the resources in developed fields; 

there are significant barriers to the entry of competitive new 
suppliers to the domestic gas market; 

producers include the world's largest oil companies with immense 
commercial and negotiating power 

local consumers have no reasonable alternatives to gas supply 
other than existing suppliers; 

the current market is experiencing a serious shortage in gas supply 
which is expected to continue for the foreseeable future; 

WA gas prices have risen dramatically to be four to five times prices 
in the Eastern Sates; 

7 ACCC Decision on lnterim Authorisation, para.43. 
ACCC Decision on Interim Authorisation, para.45. 



despite WA's "abundance" of gas reserves, current domestic gas 
prices are significantly higher than in overseas markets (such as 
Henry Hub or LNG netback prices); and 

the majority of potential new field developments which could 
increase gas supplies to the domestic market are owned or 
controlled by one or more of the NWSJV participants. 

46. Given the market reality, it is simply erroneous to assume that 
producers would not seek to abuse pricing information to secure the 
highest prices possible from consumers. 

.7. In a market characterised by a serious shortage of gas, immense 
market and pricing power by suppliers, and consumers having no 
reasonable opportunities to gas supply other than existing suppliers, 
the commercial driver of producers is not to undercut competitors and 
capture market share, but to secure the highest prices possible for their 
product. 

48. The ACCC's assumption that access to information obtained through 
joint negotiations would not give rise to any market power on the part of 
the applicants is erroneous and ignores market reality. 

2.3.3 Possible harm to the applicant 

49. The ACCC notes that the applicants have: 

considerable international experience in separate marketing of 
domestic gas; 

are separately marketing LNG; and 

that there "should not be insurmountable difficulties in the 
Applicants obtaining the appropriate staffing and resources should 
they wish to undertake separate marketing were interim 
authorisation denied."g 

50. The ACCC nevertheless goes on to assume that in the absence of 
interim authorisation, there may be less market knowledge which may 
result in greater uncertainty about the timing and outcome of a Final 
Investment Decision. 

51. This assumption appears at odds with the ACCC's own assessment of 
the evidence that separate selling is commercially practical and 
feasible. 

ACCC Decision on Interim Authorisation, para.58. 



52. To the extent there is any possible harm to the applicants, this could 
only be the result of a decision on their part not to sell separately, when 
it was othetwise commercially practical or feasible to do so. 

2.3.4 Possible harm to consumers 1 possible benefit or detriment to the 
public 

53. The ACCC considers that interim authorisation would provide benefits 
to third parties and the public from: additional supplies of domgas; 
avoiding delays in the Final Investment Decision or domgas supply; 
project investment, employment and exports; and a new source of 
domgas supp~y.'~ 

54. In reaching this conclusion, the ACCC appears to ignore the 
substantial evidence provided by the DomGas Alliance and other 
submissions that separate selling is commercially practical and 
feasible. Indeed, the ACCC elsewhere concludes that separate selling 
is commercially practical and feasible." 

55. The evidence clearly demonstrates that any public benefits claimed by 
the applicants are illusory and would arise even in the absence of joint 
selling. The ACCC's assumption that the claimed benefits may only 
arise from the granting of interim authorisation is therefore erroneous. 

56. Furthermore, while the ACCC decision assesses the supposed benefits 
from authorisation, it fails to consider the likely anti-competitive 
detriments to consumers. 

57. Section 90(6) of the TPA provides that authorisation shall not be 
granted unless the ACCC is satisfied that it would result in a benefit to 
the public and that the benefit would outweigh the detriment to the 
public from any lessening of competition that would result. 

58. The DomGas Alliance and other consumers provided substantial 
evidence that interim authorisation for joint selling would result in 
significant anti-competitive detriment by: 

significantly reducing the number of independent sellers from three 
to one; 

reducing customer choice over terms and conditions on offer; 

entrenching the already dominant market power exercised by Shell 
Chevron and ExxonMobil, with consumers lacking countervailing 
power; 

enabling the coordinated exercise of market power; 
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ACCC Decision on Interim Authorisation, para.65-68, and 74-75. 
ACCC Decision on Interim Authorisation, para.58. 



extending that market power to other projects in which Shell, 
Chevron and ExxonMobil participate; and 

entrenching an effective minimum price for domestic gas. 

creating expectations as to price and other terms that might not 
otherwise be achieved if the applicants were independently 
competing with each other; 

creating a high risk of collusion over price-sensitive information, 
even if the Gorgon participants were subsequently required to sell 
separately; 

locking consumers into an invidious situation of having to support 
the Gorgon participants' claim for final authorisation; and 

creating significant uncertainty and delay for consumers given that 
any agreements entered into might be voided if final authorisation 
was not granted. 

59. The ACCC's decision provides no assessment of these anti- 
competitive detriments. It ignores the disparity in market power 
between consumers and producers with around 30 individual gas 
purchasers compared to only two supply groups. 

60. This market power is further extended by the fact that the NWSJV 
participants Shell and Chevron control 75% of the Gorgon Project. 

61. To the extent there has been any consideration of the public detriments 
of authorisation, the ACCC merely assumes that Gorgon gas would 
provide a new source of domgas supply that will promote diversification 
and competition. It fails to assess the actual conditions of competition 
by which this new supply is being offered. 

62. Accordingly, the ACCC appears to have made an error of law in only 
applying one limb of the test for authorisation under section 90(6) of the 
TPA. It has failed to provide any assessment of the public detriments 
that would result from the lessening of competition from cartel selling. 

2.4 Conclusion 

63. The WA domestic gas market is already characterised by a serious 
lack of competition with just two supplier groups controlling almost 100 
per cent of the market. 

64. As a result, for new gas, WA consumers are paying up to four to five 
times the price of gas than consumers in the Eastern States. 



65. The lack of competition was the direct result of joint selling 
arrangements. Through the North West Shelf Joint Venture selling 
arrangements, six of the world's largest oil and gas companies 
combine together to sell as a cartel controlling 70 per cent of the WA 
market. 

66. Extending joint selling to the Gorgon Project further entrenches these 
arrangements as Shell and Chevron are also participants in the 
NWSJV. 

67. The decision to grant interim authorisation potentially sets back 
competition in the WA gas market for decades. Industry, small 
businesses and households will be the ultimate losers through higher 
gas and electricity prices. 

68. The ACCC's decision should be urgently reconsidered and interim 
authorisation withdrawn. 



3.1 Overview 

69. The DomGas Alliance has provided a detailed submission to the 
Commission in response to the applicants' request for both an interim 
and final authorisation. The Commission has also received detailed 
evidence from other gas consumers. 

70. This submission will focus on: 

the need to distinguish between unproven assertions and actual 
evidence; 

separate selling by Shell in New Zealand; 

Shell, Chevron and ExxonMobil continuing efforts to separately 
market LNG; 

the use of joint selling arrangements to withhold domestic gas 
supply and drive up prices; 

the period of authorisation; and 

the treatment of commercially sensitive information. 

71. Even if interim authorisation is considered necessary to enable the 
applicants to engage customers and reach a Final lnvestment 
Decision, there is no justification for permitting joint selling after a Final 
lnvestment Decision has been taken on the Project. 

72. Accordingly, final authorisation should not be granted to the applicants. 

3.2 Unproven assertions vs. actual evidence 

73. As discussed above, in assessing the application for final authorisation, 
it is vital that the ACCC maintain a clear distinction between unproven 
claims and assertions versus actual factual evidence. 

74. Claims by the applicants that separate selling is not commercially 
practical or feasible, or that joint selling would result in lower domgas 
prices, more supply or more investment, are assertions or opinions 
supported by little factual evidence. 

75. For example, the applicants claim that separate selling would increase 
marketing and transaction costs which could be expected to be passed 
on to  consumer^.'^ The applicants do not, however, seek to quantify: 

l2 Applicants' submission, para. 7.82. 



what these costs might be; 

what these costs might represent as a percentage of the overall 
Gorgon Project or individual domgas contracts; or 

how these costs compare to those already incurred by the 
applicants in their separate marketing of LNG. 

76. Similarly, the applicants claim that separate selling would result in 
reduced incentive for future investment. They cite comments by the 
ACCC that "where evidence indicates that the prohibition of joint 
marketing of gas might dissuade new investment in gas production, 
then authorisation of joint gas marketing is likely to be in the public 
interest". 

77. However, they provide no evidence themselves other than claiming 
that any requirement to sell separately in the present case would 
discourage future investment. They give no examples of any project 
where a requirement to sell separately resulted in that project not 
proceeding. 

78. The applicants also ignore examples of other major greenfield projects 
which have successfully marketed LNG and domgas separately. This 
includes the Gorgon Project where Shell, Chevron and ExxonMobil 
have been separately selling LNG since as early as 2005, and the 
major greenfield Pohokura project in New Zealand where Shell and its 
partners have been separately selling domestic gas. 

79. To support their claims, the applicants instead rely on consultants' 
reports such as the Concept Economics report and the Lateral 
Economics report. It is appropriate that the Commission scrutinise the 
factual probity of these reports to satisfy itself that they represent 
factual evidence as opposed to assertions or expressions of opinion. 

80. To that end, it is curious that the applicants have not sought to refer to 
the detailed and presumably supportive consultants' reports that were 
tendered by Shell and its partners in the New Zealand joint selling 
case. These reports drew strong comparisons between the Australian 
and New Zealand markets to support the argument that joint selling 
was not practical or feasible in New Zealand. 

81. The Alliance agrees with the ACCC's conclusion that: 

the applicants have considerable international experience 
separately marketing gas into domestic markets (in fact, all 
decisions by North West Shelf Gas are referred to each individual 
NWSJV participant, including Shell and Chevron, for individual 
attention and approval); 



the applicants intend to separately market their LNG shares from 
the Gorgon Project to overseas customers - in fact, they have been 
doing so since as early as 2005; 

there "should not be insurmountable difficulties in the Applicants 
obtaining the appropriate staffing and resources should they wish to 
undertake separate marketing were interim authorisation deniedn.l3 

82. Separate selling of domgas from the Gorgon Project is commercially 
practical and feasible, and this has been clearly established on the 
evidence. 

3.3 Critical errors of fact 

83. The applicants' claims contain numerous critical errors of fact, including 
on the structure and operation of the WA domestic gas market, and on 
gas developments and marketing in other countries. 

84. For example, the applicants assert there is a lack of storage or spot 
market in the WA domgas market and that there is "little demand for 
short-term services that might support the emergence of a spot 
market".14 The applicants would however be aware of clear evidence 
to the contrary that: 

substantial volume of short and long-term trading takes place in gas 
transmission capacity and physical gas; 

brokers are actively engaged in providing gas trading serves to WA 
gas users; and 

the DBNGP provides significant flexibility in managing supply and 
demand imbalances. 

85. These critical errors of fact have been pointed out in submissions to the 
ACCC by the DomGas Alliance, Alcoa, CSBP, DBP, ERM Power, 
Synergy and Wesfarmers. Given the nature of these errors, the 
applicants' claims in support of authorisation are fundamentally flawed 
and should be rejected. 

3.3 The actual evidence is clear and compelling 

86. The Alliance considers that mere assertions and opinions cannot 
override the actual evidence of the matter. As outlined in the 
submissions to the Commission, this evidence is clear and compelling: 

the WA domestic gas market has undergone significant 
transformation since the mid-1990s; 

l3 ACCC Decision on Interim Authorisation, para.58. 
l4 Applicants' submission, 20 May 2009, para.7.39. 



gas balancing and nominations arrangements are already operating 
in regard to Shell, Chevron and ExxonMobil's participation in the 
Gorgon Project and the NWSJV; 

Shell, Chevron and ExxonMobil have been separately marketing 
LNG market since as early as 2005; 

separate selling is already taking place in Western Australia for 
other joint venture gas developments; 

Shell, Chevron and ExxonMobil have been compelled to sell 
separately by the European Commission in Norway and Denmark, 
and successfully do so; 

Shell's experience in New Zealand where it sells separately despite 
originally claiming it was impossible and infeasible to do so. 

87. The evidence confirms that separate selling is commercially practical 
and feasible. There are no public benefits in permitting Shell, Chevron 
and ExxonMobil to sell jointly following a Final Investment Decision on 
the Project. 

3.5 Separate selling by Shell in New Zealand 

88. In contrast to the unproven assertions and opinions tendered by the 
applicants, Shell's actions in New Zealand constitute clear factual 
evidence that separate selling is commercially practical and feasible. 

89. Shell and its partners sell domestic gas separately from the Pohokura 
gas field - a major greenfield gas development - and have been doing 
so since 2004. Shell's actions in New Zealand is compelling evidence 
in the present matter given: 

Shell and its partners' reliance in the New Zealand case on the 
market features identified by the ACCC in the 1998 North West 
Shelf determination; 

Shell and its partners' very definitive assertions that separate selling 
in New Zealand was impossible or infeasible because of the 
claimed market features; 

Shell and its partners' position that events and experience in the 
New Zealand gas market are instructive and useful in the Australian 
gas market; and 

Shell and its partners' position that to the extent there were 
differences between the two markets, the Australian market was 
significantly larger and more mature than the New Zealand market. 



90. It is curious that the applicants should claim that "there is no precedent 
for a major reenfields gas project such as the Project being separately 
marketed"." This statement of apparent fact should be closely 
scrutinised by the Commission. 

91. The applicant Shell also appears to have had detailed knowledge of its 
experience in New Zealand. The applicants lawyers - Allens Arthur 
Robinson - had "detailed discussions" on behalf of Shell Australia with 
the applicants in the New Zealand Pohokura case.16 

92. Shell and its partners in the New Zealand case also indicated they 
were inviting Allens Arthur Robinson to comment on Shell's behalf on 
any particular issues relating to the Australian experience." 

3.5.1 Similarity between the Australian and New Zealand markets 

93. In the Pohokura case, Shell and its partners made very definitive 
claims that the supposed market features rendered separate selling 
impossible or infeasible in New Zealand. 

94. These claims -which are strikingly similar to the applicants' in the 
Gorgon case - were subsequently disproved by Shell and its partners' 
actions in separately selling gas, with no delay to production or supply, 
when they were unable to agree to joint selling arrangements. 

95. While the Gorgon applicants might seek to distinguish Shell's practices 
in New Zealand, this is refuted by the strong comparisons made by 
Shell and its partners between the Australian and New Zealand gas 
markets: 

"The Australian gas markets are described in contrast as 'contract' 
or 'project' markets where gas is only produced to meet specific 
contractual obligations. Like Australia, gas in New Zealand is only 
produced to meet specific contractual  obligation^."'^ 

"Our conclusion is implied by the peculiar nature of the industry and 
the state of the New Zealand gas market. It is also the position on 
the joint marketing of gas in Australia, where the market 
characteristics are similar to those in New ~ e a l a n d . " ' ~  

"There are a number of reasons for concluding that the Australian 
gas industry experience and precedents are pertinent to the New 
Zealand market, and the Commission references in the Draft 

l5 Applicants' submission, 20 May 2009, para.7.106. 
'13 Applicants' submission to the New Zealand Commerce Commission's Draft Determination 
in the Pohokura case, 10 June 2003, para.31. 
17 Applicants' submission to the New Zealand Commerce Commission's Draft Determination 
in the Pohokura case, 10 June 2003, para.32. 
l8 Applicants' original submission in the Pohokura case, para.20. 
l9 CRA report, December 2002, p.3. 



Determination to com arisons and events in Australia, would tend B to support that view." O 

"... In both cases the government agency responsible for promotion 
of competition, the ACCC in Australia and the Commerce 
Commission in New Zealand, has vigorously pursued the 
application of the relevant competition laws to achieve the objective 
shared by both countries, of an efficient and competitive gas 
industry. It follows that events and experience in either of those 
countries is instructive and useful for the ~ ther . "~ '  

"... The New Zealand market is dominated in gas volume terms by 
industrial and power generation buyers, similar in this respect to the 
West Australian State market . . . n22 

96. The Alliance agrees with Shell that the events and experience in New 
Zealand are instructive and useful for Australia. They are relevant to 
the Commission's examination of the applicants' claims as to the 
practicality of joint selling from the Gorgon Project. 

3.5.2 The WA market is substantially more mature 

97. To the extent there are differences between the Australian and New 
Zealand market, the Australian (and WA) market is considerably more 
mature and developed than the New Zealand market. Shell and its 
partners emphasised in 2003 that: 

"There remains a major question whether Australian markets in 
2003 are the appropriate comparison point for the New Zealand 
market. The Australians have evolved a lot further down the path 
towards a mature gas market than we have. Critically, the 
Australian market is many times larger than is the case in New 
Zealand. Even so, Australia is only now on the verge of reaching a 
market which might soon be capable of supporting forms of 
separate marketing, and only in some regions. The key ACCC 
cases were decided at a time when Australian market conditions 
more closely resembled those still pertaining in the less-developed 
and relatively immature New Zealand market. Australian 
experience from the 1990s provides a close parallel for the New 
Zealand market in 2003, which is much further back on that 
evolutionary path.n23 

20 'A Critique of the Commerce Commission's Draft Determination', report by M.D. Agostini, 9 
June 2003, p.15. 
21 'A Critique of the Commerce Commission's Draft Determination', report by M.D. Agostini, 9 
June 2003, p.15. 
22 'A Critique of the Commerce Commission's Draft Determination', report by M.D. Agostini, 9 
June 2003, p.15. 
23 Applicants' submission to the New Zealand Commerce Commission's Draft Determination 
in the Pohokura case, 9 June 2003, para.43. 



"The New Zealand gas industry differs from its Australian 
counterpart in a number of important ways. Its production capacity 
is concentrated in one area of the country instead of being 
geographically diverse, and its ratio of reserves to production off 
take is far smaller, which raises the issue of some urgency in the 
need to stimulate new exploration. But perhaps the most important 
difference is one of size. Whilst the New Zealand gas industry 
production is now in the order of 180 PJ per annum, its Australian 
equivalent annual production is approximately 1350 PJ. Even if 
comparison is made with the Australian Eastern States 
interconnected market as a discrete entity, separate from Western 
Australia, the market is still many times larger than New Zealand at 
600 PJ per a n n ~ m . " ~ ~  

"It is my opinion that the New Zealand gas market is even less 
mature than the Australian equivalent. It is considerably smaller 
and has less depth in terms of market participants. I would expect 
the development of a liquid trading market to occur in Australia in 
advance of that development in New Zealand, and that has not yet 
occurred in Australia. I would therefore anticipate that considerable 
market development will need to occur in New Zealand before the 
preconditions for a liquid trading market will exist."25 

98. The statements by Shell and its partners are compelling, and highly 
relevant to the applicants' claims in the present case. The Alliance 
agrees with Shell that the Australian market was, as early as 2003: 

considerably more mature and developed than the New Zealand 
market; 

many times larger than the New Zealand market; and 

possessed more depth in terms of market participants than the New 
Zealand market. 

99. The Alliance agrees with Shell's assessment that at the time the key 
ACCC decisions examining the Australian gas market were made (the 
1 9 9 0 ~ ) ~  the Australian market was in close parallel to the New Zealand 
market in 2003 "which is much further back along the evolutionary 
path". 

100. The fact that Shell and its partners subsequently sold separately in 
New Zealand is therefore compelling evidence in the present matter. 
Logically, separate selling is even more practical and feasible in 

24 'A Critique of the Commerce Commission's Draft Determination', report by M.D. Agostini, 9 
June 2003, pp.2-3. 
25 'A Critique of the Commerce Commission's Draft Determination', report by M.D. Agostini, 9 
June 2003, p.17. 



Western Australia given it is a far more mature and developed market 
than New Zealand today - let alone the New Zealand market in 2003. 

The decision to sell separately was taken prior to FID 

In their second submission, the Gorgon applicants repeat their claims 
that authorisation is necessary to allow the applicants to proceed to a 
FID and that any requirement for separate selling would lead to 
significant delays.26 

As Synergy points out in its submission, the decision to sell separately 
in the Pohokura major greenfield project was made prior to a Final 
lnvestment Decision (FID) on the project. 

Shell and its partners advised in April 2004 that they were unable to 
reach agreement on critical issues associated with joint marketing. 
The partners then went on to reach a Final lnvestment Decision in 
June 2 0 0 4 . ~ ~  

The New Zealand Commerce Commission noted that the separate 
marketing and sale approach did not apparently lead to a delay in the 
FID or a delay in full production of the field. Rather, any delays were 
attributable to the seven and a half months spent attempting, and 
failing, to reach agreement on joint marketing and sale arrangements.** 

This is compelling evidence that disproves the claims by the applicants 
that authorisation for joint selling is necessary to enable a Final 
lnvestment Decision on the Gorgon Project and that delays would 
ensue if the applicants were required to market separately. 

Continued separate selling of LNG by Gorgon participants 

Since the Alliance's submission of 8 June 2009, the Gorgon 
participants have continued to sell LNG separately. 

On 9 June, Reuters reported that Chevron has separately secured 
customers in Japan and South Korea for around 70 per cent of its 
share of production from the Gorgon Project. The report quotes the 
company as stating: 

"Chevron has signed non-binding heads of agreements with three utility 
companies in Japan and GS Caltex in South Korea for Gorgon." 

"Approximately 70 percent of Chevron's LNG off-take is expected to be 
purchased through these  agreement^."^' 

26 Applicants' second submission, 17 June 2009, para.3.6-3.9. 
" Synergy submission, 9 June 2009, pp.4-5. 
28 Synergy submission, 9 June 2009, pp.4-5. 
29 Reuters, 'Chevron says secures clients for Gorgon LNG project', 9 June 2009, available at: 
htt~:Nin.reuters.com/articlelqovernmentFilin~sNews/idlNSPl3804320090609 



It is relevant that the Gorgon applicants continue to compete with each 
other and to separately market LNG in what is a very competitive and 
challenging international LNG market. 

This disproves the applicants' claims that separate selling of domestic 
gas is not commercially practical or feasible, or that separate selling 
would result in marketing and transactions costs and risks. 

To the extent there is any imperative to minimise risks to facilitate 
greenfield investment, this logically relates to: 

the product (LNG) which comprises the bulk of the capital 
investment and expected revenues associated with the Gorgon 
Project; and 

the market (the international LNG market) where the greater 
commercial detriment and risk could be expected from the 
applicants competing with each other. 

It does not relate to domestic gas. 

The use of joint selling arrangements to withhold domestic gas 
supply and drive up prices 

Gas consumers have previously raised concerns with the Commission 
on the use of joint selling arrangements by Shell and Chevron to 
withhold supply into the domestic gas market and to drive up prices. 

Since the granting of the 1998 North West Shelf joint selling 
authorisation, there has however been a significant expansion in LNG 
exports. LNG Train 4 was completed in 2005 and LNG Train 5 
completed in 2008. LNG Train 5 is producing 4.4 million tonnes of 
LNG annually, bringing total LNG export production to 16.3 million 
tonnes per year.30 

Woodside has flagged potential construction of a further six LNG 
Trains, with the ambition of an additional 77 million tones of LNG 
capacity within the next 15 years3' 

In contrast, supply to the domestic market by the NWSJV has 
increased only marginally from the 1980s. The NWJSV has not 
contracted any significant new volumes of gas into the domestic market 
since the mid-1 990s. 

- - - - - - - - -- 

30 Woodside Petroleum, 'North West Shelf Venture Produces First LNG From Train 5 
Production Facility', ASX Announcement, 1 September 2008. 
3' ABC News online, 'Outlook remains strong: Woodside', 1 May 2009, 
htt~://www.abc.net.au/news/stories/2009/05101/2558367.htm 



116. This is notwithstanding the severe gas market shortfall, and their earlier 
commitment to double the size of the domestic gas processing plant as 
part of their justification for seeking the 1998 authorisation for joint 
selling. 

117. Shell, Chevron and their NWSJV partners also appear to have taken a 
deliberate view to not typically supply customers of less than around 15 
TJId demand. Smaller customers are effectively forced to purchase 
from Apache - the 'effective' monopoly seller for that section of the 
market. 

118. It would appear that Shell, Chevron and ExxonMobil have taken a 
similar approach in regard to domestic gas supply from the Gorgon 
Project. The West Australian reports: 

". . . Chevron says it does not expect to be delivering its full quota of 300 
tjlday until 2021 because of an expected oversupply in the domestic 
market . . ." 

"Chevron said a number of competing projects would come on to the 
market by 201 5 and it needed to be mindful of o~ersupply."~~ 

119. It is extraordinary that an "expected oversupplyw in the domestic market 
should be raised by Chevron as justification for withholding supply. To 
the extent there is any oversupply in natural gas, it is not in the WA 
domestic market. 

120. Nor is the very tight domestic gas market expected to improve. The 
potential new production from projects that might enter the market will 
come nowhere near meeting the State's requirement for over 1100 
TJIday in new and replacement gas by 2014-2015. 

121. Joint selling arrangements have therefore been used by Shell, Chevron 
and other major gas producers as a means of coordinating market 
power to withhold supply and drive up prices. 

122. Given the intent of the Gorgon participants to withhold supply, any 
extension of these arrangements to the Gorgon Project will further 
impact the WA gas market and consumers. 

32 'Barnett opens door to gas reserve changes', The West Australian, 16 June 2009. 



3.8 Treatment of commercially sensitive information 

3.8.1 Any apprehension about the TPA has not prevented Shell and 
Chevron from unauthorised cartel selling as part of the NWSJV 

123. The Alliance notes with some bemusement the applicants' claim that 
they are "prevented from inappropriately sharing competitively sensitive 
information, such as price information, with competitors by the 
provisions of the Trade Practices Act 1 974".33 

124. The applicants further assert that significant penalties and reputational 
costs attach to such breaches of the TPA and that to claim the 
applicants would ignore these prohibitions is a "serious, and baseless, 
allegation which should be 

125. Any apprehension that Shell and Chevron might have in regard to the 
TPA has not, to date, prevented them from engaging in price fixing, 
exclusionary conduct or arrangements that substantially lessen 
competition as part of the NWSJV unauthorised cartel selling 
arrangements. 

126. Indeed, Shell and Chevron continue to engage in this conduct despite 
the fact they have no authorisation to do so under the TPA. It is also in 
spite of the fact that consumers have been raising concerns over their 
anti-competitive conduct with the ACCC since as early as 2007. 

127. Given that Shell and Chevron's apparent disregard for the TPA in 
relation to the unauthorised NWSJV cartel selling arrangements, 
consumers have little confidence in any voluntary arrangements or 
policies they might propose to avoid similar anti-competitive conduct in 
relation to the Gorgon Project. 

3.8.2 The proposed ring-fencing arrangement is manifestly inadequate 

128. In any event, the ring-fencing arrangement proposed by the applicants 
is itself manifestly inadequate. 

129. It is merely a voluntary internal arrangement expressly caveated to be 
"without prejudice to an other internal procedures each Seller is 
required to adhere to".3 Y 

33 Applicants1 second submission, 17 June 2009, para.2.3. " Applicants' second submission, 17 June 2009, para.2.3. 
35 Ring-fencing protocol, cl.1. 



It does not prevent sellers from disclosing marketing information to 
either its directors, officers, employees, etc, engaged in a rival project 
or that of a related body corporate engaged in a rival project where it 
deems disclosure to be "necessary and reasonable for the 
management" of the domgas project.36 

It does not prevent the transfer or promotion of marketing staff and the 
knowledge their retain between projects, or to positions where they 
could influence pricing decisions affecting different projects. 

This was recently demonstrated in relation to the NWSJV. The current 
General Manager for the NWSJV, whose responsibilities include 
coordinating domestic gas sales for the six NWSJV participants, was 
previously responsible for domestic gas marketing from the 
"competing" Woodside Pluto project. 

It is unrealistic to assume that all the personal knowledge and 
information he acquired on pricing, contract terms and customers 
during his time at Woodside Pluto is no longer carried with him in his 
role in the NWSJV. 

Finally, the proposed "firewalls" only apply to marketing team or staff as 
narrowly defined. They do not apply to senior officers who have control 
over marketing team decisions and who can coordinate and direct 
pricing policy across different projects.37 

Critically, ring-fencing would not apply to individuals who are not 
otherwise "directly involved" in sales, sales promotion and negotiations, 
but who could nevertheless control, coordinate or direct pricing policy 
across different projects. These include "officers to whom Marketing 
Staff report either directly or indire~tly".~~ 

These significant flaws cannot be remedied simply by having an 
independent compliance auditor review compliance with these 
arrangements. 

Even if an effective and ACCC-enforceable ring fencing protocol could 
be implemented, it would not alter the fact that: 

separate selling is commercially practical and feasible; 

there are no public benefits from authorisation joint selling; and 

any joint selling by the applicants would result in significant anti- 
competitive detriment. 

Ring-fencing protocol, c1.4.2. 
37 Ring-fencing protocol, definition of 'Marketing Staff and c1.4.2. 
38 Ring-fencing protocol, definition of 'Marketing Staff, c1.4.1 and 4.2. 



3.9 Final authorisation should be refused 

3.9.1 Final authorisation should be refused 

138. A key element of the applicants' claims is that authorisation for joint 
selling is necessary to enable them to engage customers prior to a 
Final lnvestment Decision. 

139. This imperative would no longer apply after a Final lnvestment 
Decision is made. 

140. It has been clearly established on the evidence - and accepted by the 
ACCC in its decision on interim authorisation - that separate selling is 
commercially practical and feasible. 

141. Given there is nothing preventing the applicants - once a Final 
lnvestment Decision is made - from selling separately to WA 
consumers, any authorisation for joint selling should cease with a Final 
lnvestment Decision. Final authorisation should therefore be refused. 

3.9.2 Timeframe of any final authorisation 

142. Given that final authorisation should be refused, the timeframe of any 
final authorisation is redundant. 

143. The submission will however respond to the timeframes being sought 
by the applicants. 

The 2000 PJ timeframe equates to a 60 year authorisation period 

144. The applicants have sought authorisation for the period until customer 
agreements have been reached for the sale of 2000 PJ of domgas, or 
alternatively 6 years from the date of First Gas. 

145. As the applicants concede in their submission, the 2000 PJ timeframe 
is an open-ended one and the Commission's preference is to grant 
authorisations for definite, limited periods of time. 

146. The Alliance further points out that given the 2000 PJ supply 
commitment relates to the life of the Gorgon Project, the applicants are 
in fact seeking a 60 year authorisation period. This should be rejected 
by the ACCC. 

Six years from First Gas 

147. The applicants claim in the alternative that authorisation should be 
granted for 6 years from the date of First Gas, i.e. until 2021 - a 12 
year authorisation period. 



148. The 12 year authorisation period sought by the applicants appears 
completely at odds with their claims that authorisation was "urgentlyn 
needed to allow them to engage the market prior to a Final Investment 
Decision. Elsewhere in their submission, the applicants claim 
authorisation was urgently needed to enable them to: 

Call for expressions of interest; 
Issue a gas sales agreement; 
Evaluate tenders under the bidding process; and 
Engage in subsequent discussions and negotiations in relation to 
terms of supply.39 

149. The applicants claim that they "urgently need to progress through these 
steps, and in particular have substantive discussions with customers, 
as soon as possible in order to obtain the required information in 
relation to the level of customer demand and thus meet the anticipated 
timeframe for a FID".~' 

150. The Alliance considers that either the application for interim 
authorisation did not have the urgency claimed by the applicants, or 
that authorisation is only required to allow the applicants to "engage the 
market" prior to FID. If the latter, authorisation - if granted - should 
only be for the period until a FID for the Gorgon Project is taken. 

151. This apparent contradiction is also evident in the applicants' second 
submission where they assert that that given the expected time lag 
between approaches to the market under an interim authorisation and 
possible approaches after final authorisation, "any information obtained 
during an interim authorisation would not be material to negotiations if 
and when a second approach is required to be 

152. Given the apparent lack of materiality of the information obtained 
during an interim authorisation, the applicants' claims as to the urgency 
and importance of this information to enable a FID is open to 
challenge. 

153. The Alliance agrees with the comments in DBP1s submission to the 
Commission that the six year from First Gas authorisation period 
sought by the applicants represents a notional period that bears little 
meaning to the true impact of any authorisation. 

154. Both the Gorgon participants and consumers would be looking to 
secure long term contracts to underpin investment. The impact of any 
authorisation permitting the applicants to sell as a cartel would 
therefore be for the duration of these contracts. It would not simply 

39 Applicants' submission, 20 May 2009, para.6.10. 
40 Applicants' submission, 20 May 2009, para.6.10. 
41 Applicants' second submission, 17 June 2009, para.4.5. 



disappear once supply contracts are entered into. Nor would it be 
limited to the 2009-2021 authorisation period sought by the applicants. 

155. Furthermore, as the North West Shelf Joint Venture case 
demonstrates, once authorisation is granted and long term contracts 
entered into, producers are extremely reluctant to abandon joint selling. 
This is the case long after any original authorisation has lapsed. The 
NWSJV participants continue to sell jointly notwithstanding that 
authorisation for the Incremental Joint Venture lapsed in 2005. 

156. Arguments have been made in regard to the North West Shelf Joint 
Venture that existing supply contracts constitute an "obstaclen to any 
ceasing of joint selling arrangements. According to this logic, cartel 
selling arrangements should never be removed, and producers should 
be permitted to continue to sell to new consumers as a cartel, so long 
as there are existing contracts in force. 

157. It is therefore vital that in deciding whether to grant authorisation and in 
determining the period for authorisation, the Commission consider the 
long term impacts on the WA gas market and consumers. These 
impacts are not limited to the already extensive 12 year period sought 
by the applicants, or indeed to any "interimn authorisation period. 
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1.0 Credentials: 

The writer has professional experience over a period of 40 years in the oil & 
gas industry, this experience occurring in a number of areas of responsibility: 

25 years were spent working on the North West Shelf Project ("NWSn), 
initially in an engineering capacity responsible for well design during the 
NWS exploration phase in the 1970s. 

Following the development of the NWS offshore gas fields, responsibility 
shifted to operations management of the upstream producing assets, and 
later expanded to include the LNG and gas treatment assets onshore. 

In the late 1990s became responsible for Woodside corporate 
representation within the joint venture and for marketing gas to some 
overseas customers. 

Full details are outlined in the attached CV. 

During 2002, the writer was a member of the COAG Energy Markets Review 
Panel. This Review addressed energy market directions in Australia, and it is 
currently being considered by Australian Governments as the basis for further 
reform of the non-transport sector of the energy market in Australia. 

2.0 Introduction: 

This report considers: 

(a) The characteristics and features of the New Zealand gas industry that 
have some bearing on the feasibility of separate marketing. 

(b) Comparisons between the New Zealand and Australian gas industries 

(c) Experience in the Australian gas industry with attempts to establish 
separate marketing by regulatory means, and also where joint 
venturers have themselves attempted to initiate it. 

(d) The conclusions reached by the COAG commissioned Energy 
Markets Review with regard to separate marketing in the Australian 
gas industry, and the implications of these conclusions for separate 
marketing in the New Zealand gas industry. 

3.0 New Zealand Gas Industrv: 

The writer's industry experience has been developed in Australia, Trinidad, 
and the Netherlands. Information specific to the New Zealand oil & gas 
industry has been acquired through a series of briefings by industry 
participants and an energy consultant (Saha Energy International Ltd), as well 
as reviewing data published in the New Zealand Energy Data File of January 
2003, and various pertinent web sites. 

The New Zealand gas industry differs from its Australian counterpart in a 
number of important ways. Its production capacity is concentrated in one area 
of the country instead of being geographically diverse, and its ratio of 
reserves to production off take is far smaller, which raises the issue of some 



urgency in the need to stimulate new exploration. But perhaps the most 
important difference is one of size. Whilst the New Zealand gas industry 
production is now in the order of 180 PJ per annum, its Australian equivalent 
annual production is approximately 1350 PJ. Even if comparison is made 
with the Australian Eastern States interconnected market as a discrete entity, 
separate from Western Australia, the market is still many times larger than 
New Zealand at 600 PJ per annum. 

One of the characteristics shared by both national systems is the basis on 
which upstream developers sell into the market. In both cases the industry is 
characterised by consortia of oil & gas companies, formed into joint ventures 
for the purpose of exploring for hydrocarbons. When these joint ventures are 
successful in their exploration, they have gone on to form production 
agreements between themselves, to develop and to sell the oil or gas 
reserves that resulted from their joint exploration. In both countries, the 
majority of the gas reserves discovered to date have been found in the 
offshore environment where exploration and development costs are high, and 
where as a consequence, the industry has traditionally created joint ventures 
as a risk spreading strategy. Where exploration success has been achieved, 
the member companies of a joint venture most commonly agree terms for the 
joint development of the shared resource, and ultimately to market its output 
jointly. 

The New Zealand industry market is comprised, in gas volume terms, in the 
main by power generators and industrial users. Gas is important, but not the 
most important fuel for power generation supplying 30% of the energy used 
by that sector. It is by a considerable margin the most important of the 
thermal fuel sources, second to the large hydroelectric system providing 55- 
60% of total electrical output. This places some importance on the gas 
industry's continued capability, particularly in view of the fluctuating capacity 
of the hydroelectric system, the output of which is dependant on rainfall 
patterns 

The upstream gas industry's largest contribution comes from the Maui field, 
and to a lesser but significant extent from Kapuni. These fields have been the 
backbone of the industry for decades, but are now approaching the end of 
field life in both cases. Growth of additional production capacity to supplement 
and replace Maui and Kapuni has been achieved to date by the discovery and 
development of a number of comparatively smaller fields. There have so far 
been no discoveries of new gas reserves of similar scale to Maui. 

This preponderance of small accumulations brings with it some risk in terms 
of field viability in each case, and consequently a need to be concerned about 
the ability to access those reserves economically. The development of small 
accumulations in an offshore setting requires that innovative cost reducing 
methods are adopted, and that those projects are not burdened with 
unnecessary impost. This requires not only technical innovation, but also a 
commitment by developers and regulators to facilitate the gas being brought 
to market without avoidable costs. It however does produce the benefit of 
diversifying the supply sources for gas, a benefit in terms of the potential for 
increasing the number of upstream sellers in the gas market and improving its 
competitiveness. 

There are currently two significant gas discoveries that have the potential to 
play an important role in replacing the now declining Maui and Kapuni fields. 



The two undeveloped discoveries, Pohokura and Kupe are both located 
offshore, and both therefore require substantial investment in infrastructure 
before they can be brought into production. In each case the developers are 
faced with the need to finance those developments. Project financing requires 
each party using this source of funds to develop satisfactory "bankable" 
commitments from its customers in order to be able to proceed, and that in 
turn requires early commercial agreements between buyers and sellers. In 
the relatively "thinn customer market of New Zealand, this may take some 
time to achieve, a circumstance which has the potential to stretch out the 
development schedule. 

Historically the largest industrial buyer has been the petrochemical company 
Methanex, which uses the feed gas to manufacture methanol for the export 
market. As the Maui field has declined and the gas volumes assured to 
Methanex have been exhausted, the demandlsupply balance has tightened 
up, and less feed gas has been available to Methanex. As a consequence 
they have decommissioned part of their plant and run on only part load, 
despite the current very attractive price for their product in the international 
market. As methanol prices are historically volatile and may well not sustain 
current levels, and as near term gas for petrochemical feed availability 
appears problematical, it would seem reasonable to question the medium 
term future for that industry. If it were to be discontinued, the resulting 
demand reduction in the New Zealand gas system would result in a 
deteriorated commercial environment in which to market a new gas 
development. 

The New Zealand gas transmission system reaches most of the significant 
consuming centres in the North Island, and in capacity terms, is dominated by 
the Maui line. This line is currently dedicated to carrying Maui gas, but it is 
understood that open access arrangements are currently being considered. 

The joint venturers considering the development of the Pohokura reserves 
face a number challenges in the current environment. There is some 
uncertainty about the gas demand for future petrochemical feed as noted 
earlier. In addition, being an offshore development, the capital costs will be 
substantial, and the moderate size of the reserves, in the order of 700PJ, will 
require that these costs be carefully controlled. Assuming that these issues 
can be properly addressed, the Pohokura field is the resource which has the 
potential to be brought into production to replace the declining Maui gas 
output. 

4.0 Australian Context: 

The Australian gas industry is considerably larger than its New Zealand 
counterpart in both production capacity and its available reserves. Already 
discovered, but not necessarily developed, the industry has available to it 
157,000 PJ of gas reserves, the equivalent of 128 years of production at 
current rates. This is as compared with an estimate in New Zealand in the 
year 2000 of a reserve of 2,216 PJ. The Australian industry is comprised of 
two substantial unconnected markets, one on the east coast and one on the 
west coast, and in addition a small (20 PJ I annum) stand alone system in the 
Northern Territory. The map on this page depicts the main characteristics of 
the gas pipeline system, and the producing basins, showing the degree of 
interconnection. 



The west coast system is supplied mainly from offshore fields in the area 
known as The North West Shelf. The output of these fields is 730 PJlannum, 
of which 410 PJ is used at an LNG plant on the coast near to the producing 
fields where gas in liquefied and exported as LNG. This translates into 
approximately 7 million tons per year exported mainly to Japan on long term 
contracts, but does include in addition smaller quantities to other destinations. 
The LNG plant is currently being expanded by the addition of a fourth 
production train which will add another 4 million tons (230 PJlannum) to its 
capacity, and sales agreements have recently been established with China 
which will require yet further expansion. 

Australian Gas Pipeline System 

The domestic market in Western Australia consumes 320 PJ / annum, most 
of this in the south west corner of the State near Perth. Other significant areas 
of consumption are the aluminium industry sites south of Perth, and the 
Goldfields area which is supplied by a separate pipeline originating in the 
Pilbara. 

Western Australia's market is comprised mainly of large industrial buyers and 
the electricity utility, with the domestic market being only a very minor 
element. Most of the supply is located in the remote north west, some 1500 
kilometres from the main consumption areas. The North West Shelf Project, 
an unincorporated joint venture of six companies is the major supplier and the 



owner of the LNG export plant. The NWS Project is operated for the joint 
venture by one of the venturer partners, Woodside Energy Ltd. There are 
however a number of other independently developed fields on the North West 
Shelf, which compete for the domestic gas market. 

The separate Eastern States market is considerably larger than its Western 
Australian non export equivalent at approximately 600 PJ I annum. This 
interconnected system includes the gas markets in Queensland, New South 
Wales, Victoria, and South Australia, and is soon to include Tasmania to 
which a sub sea gas line across the Bass Strait is being built. The Eastern 
States market varies in its character, with domestic consumption in Victoria 
being a significant factor, and this becoming less so further to the north in 
New South Wales and Queensland where the climate is warmer. 

The supply side is mainly provided from two producing basins, each of which 
has been explored and developed by a joint venture which continues to be 
the largest supplier in each case. The Bass Strait fields were developed by 
Esso 1 BHP joint venture, with Esso acting as Operator. The Victorian State 
gas supply system grew out of that supply point. The Cooper Basin was 
developed by a joint venture led by Santos, and this provided the original 
supply for the growth of the South Australian and New South Wales gas 
markets. The Queensland market grew out of gas supplied in small quantities 
from minor fields in that State. 

The Eastern States gas market has only recently become interconnected to 
the extent that it can begin to be considered a single market. The 
interconnection is still well short of the ideal, and retailers are constrained in 
the degree to which they are able to sell gas across the market. There are 
however a number of changes undeway that will improve interconnectivity 
and enhance the opportunity for basin on basin competition. Among these is 
the Sea Gas Pipeline (see below discussion on Yolla) and the recently 
announced "hub" that Duke Energy have created in Victoria. This latter facility 
connects the main gas export lines to Victoria and New South Wales as they 
leave the Longford Plant, and facilitates the movement of gas across State 
lines. 

The Eastern States market is still characterised by long term contracts and 
producer joint selling. In its review of this market, the COAG Energy Markets 
Review considered how increased upstream competition may be introduced 
to this market, and that is discussed further in the COAG section below. 

4.1 North West Shelf Project 

The Draft Determination referred to the ACCC decision (para 164-1 65) 
on the NWS application. Further (in para 185) the NWS application is 
said to have been approved by the ACCC on the basis that "the 
benefits resulting from the Project proceeding compared with the 
situation where no development would have taken place." In fact the 
NWS development had occurred in the early 1980s, and had been 
producing gas and jointly marketing it in Western Australia since 1985. 
The contracts between the NWS joint venture and most of its 
customers ran for 20 years and were to expire in 2005. At the time of 
the ACCC determination, the system had already been in production 
for 13 years, and that decision related to a further increment in 
domestic gas marketing involving one additional seller for that 



increment. The ACCC concern was that the additional increment 
would not be marketed without the authorisation sought by the NWS 
joint venture. At the time of the 1998 determination, the development 
of the resource was not an issue. 

4.2 Geographe I Thylacine 

The Draft Determination addresses the circumstances leading to 
apparently separate marketing of the Geographe I Thylacine fields in 
Australia (para 172 - 176), and outlines a discussion with a 
representative of Woodside Energy relating to the circumstances that 
made this possible. As noted in the Draft Determination, the four joint 
venturers have reached agreement to each individually market their 
entitlements from the development. Woodside is reported as having 
indicated that one of its partners (Origin) was "wanting to sell gas to 
its downstream retail business." This left Woodside, and the two 
smaller equity partners, to determine how to dispose of their shares in 
the Australian environment where no effective spot market for 
significant volumes operates. 

As Woodside also reported, it was able to identify a customer having 
difficulty in finding supply elsewhere, and which was consequently 
prepared to contract for delivery from Woodside under circumstances 
where the uncoordinated selling of the joint venturers resulted in some 
risk to the buyer. The Commission's notes recording the meeting with 
Woodside do not address how the gas entitlements of the two joint 
venturers with smaller equity shares was disposed of in these unusual 
circumstances, other than the observation that the two are likely to 
end up placing their gas with Origin, or with Woodside's customer, TX 

In a non-commodity market such as the Australian domestic gas 
market, serious balancing problems would eventuate if an innovative 
solution was not arrived at. It is my understanding that this was arrived 
at by the customer of at least one of the two joint venturer 
shareholders with the larger shareholding being prepared to be the 
effective buyer of last resort in the event of the failure of either or both 
of the two minor equity holders being able to market their share in a 
way that kept the off take system in balance. Clearly this was a unique 
arrangement that suited each of the companies at the time, and could 
not be expected to eventuate in every circumstance. The two major 
shareholders had their own reasons for wishing to control their equity 
share of gas. Origin apparently wished to use their share in their 
downstream business. Woodside had no downstream presence in the 
south-east Australian market, and wished to establish itself there. 
These overriding objectives provided the motivation for those 
companies to consider unusual arrangements with the remaining joint 
venturers to dispose of their share in a way that would keep the 
production off take system in balance. As the Commission noted in 
paragraph 176, Woodside added that "this was not a blueprint or a 
model for marketing that could be used everywhere, and the specific 
circumstances in that case made it possible for separate marketing." 

In summary, my understanding of the conditions that were unusual 
and specific to this case were as follows: 



(a) One of the joint venture partners was a major retailer which 
wished to retain control of its equity gas from this project 

(b) The other major partner wished to establish its presence in the 
Eastern States market. 

(c) The customer of Woodside, TXU, was having difficulty 
sourcing gas for its market needs, and was therefore very 
supportive of the project and prepared to facilitate its success. 
This included embracing some of the risk associated with the 
early uncoordinated marketing activity. 

(d) TXU were also in a difficult time squeeze as they had a very 
small window in which to make a commitment to the Sea Gas 
pipeline in order to secure capacity, and they needed to 
conclude a gas purchase agreement in order to do so. This 
also stimulated their interest in concluding an agreement with 
Woodside. 

(e) As one of the major retailers in the market, TXU were 
interested in avoiding buying from a consortium that included 
one of their major competitors. A joint venture sales team 
would have included Origin. They would therefore almost 
certainly have had a preference for dealing with a non- 
competitor such as Woodside. 

(f) The potential problem of disposing of the gas of the two minor 
equity holders in a way that did not create balancing problems 
was facilitated by their size in relation to the market, and by the 
support of the major players who, for their own unique reasons 
in this case, were prepared to provide access to market. 

It is also worth noting that in their submission to the COAG Energy 
Markets Review, Woodside stated that "it participates in several joint 
ventures in Australia where decisions must be made on coordinated 
versus separate marketing." Woodside went on to identify the Sunrise 
joint venture and the North West Shelf joint venture as two cases 
under which separate marketing would not be feasible. 

Clearly the circumstances at Geographe / Thylacine were specific to 
that venture, and it is my opinion that it cannot be held that those 
marketing arrangements have any relevance to the practicality of 
separate marketing from other joint ventures, where these unique 
circumstances do not exist. 

4.3 Yolla 

The Yolla field lies about 15 kilometres offshore from Port Campbell in 
Victoria and is considered to contain just short of 400 PJ of reserves. 
It is one of the fields being developed to supply gas into the Sea Gas 
Pipeline, a project that will take gas from Port Campbell to Adelaide, a 
distance of some 680 kilometres. This line will also deliver gas from 
the Minerva field, and from the Geographe / Thylacine fields when 
they are developed. The Yolla joint venture is comprised of Origin 
Energy (37.5%) AWE (37.5%) Cal Energy (20.0%) and Santos (5.0%). 
with Origin as operator. At the time of the agreement to proceed in 
April 2002, Origin in its announcement said in part: 



"Origin Energy has used its unique position as a significant 
participant in both the upstream and downstream energy 
industry in Australia to commercialise the Bass Gas Project. 
Origin Energy has agreed to purchase 95% of the 20 PJ of gas 
per annum for its retail business. This project is a clear 
demonstration of Origin's strategy to leverage its integrated 
energy business structure." 

The placing of gas from the Yolla Project into the market, went 
through a process that has been identified in the Draft Determination 
as separate marketing. The author is not informed of what agreements 
were made between the parties in arriving at their final arrangements. 
However, as outlined in Origin's announcement, and also as 
recognised in the Draft Determination, the parties eventually placed 
most of their gas with the downstream arm of Origin, one of their 
fellow venture partners. Whatever conclusion is arrived at with regard 
to the process used to come to that final arrangement, and there are 
various possibilities, and some speculation within the industry about 
the degree to which the process constituted separate marketing, the 
result is the domination by one party of the final placement of gas from 
Yolla in the downstream sector. 

As an effective final arrangement, this would not seem to offer an 
appropriate model for Pohokura. It depended on one of the joint 
venture partners having sufficient depth in the retail market to take 
control of at least 95% of the project gas to ensure its absorption into 
the downstream system. While this mitigates, and probably eliminates 
balancing problems, it is not at all clear that it contributes to a more 
competitive supply than would have occurred under conventional joint 
marketing. 

4.4 VENCorp: 

VENCorp is an organisation with major roles in operational planning 
and development in both gas and electricity in the State of Victoria. Its 
key roles are: 

Independent system operator for the Victorian gas transmission 
network 

Manager and developer of the Victorian gas wholesale market 

System planner providing planning services for gas & electricity 
infrastructure 

VENCorp also has operational responsibilities during gas and 
electricity emergencies. 

The Victorian State gas transmission network is operated under a 
'market carriage' system as opposed to the 'contract carriage' system 
operated in other States. In the contract carriage system of other 
States, parties are only entitled to transport gas to the extent that they 
have contracted capacity, and they pay for that capacity whether or 
not they actually use it. Under the Victorian Market Carriage model, 
capacity is allocated to customers up to a maximum daily quantity 



("MDQ"). Actual requirements are nominated for in a day ahead 
scheduling system managed by VENCorp. 

Victorian gas buyers and sellers have the ability, but no obligation, to 
put in additional bids for "increments or decrements" whereby they 
nominate a price at which they are willing to sell additionally or to 
withdraw demand. This market is managed by VENCorp and strikes a 
spot price for the day for the "overs or unders". The volume of gas 
going through this market is very small in comparison to the overall 
market. 

Where transmission constraints arise as a result of gas usage in 
excess of the established MDQ for any user, ancillary payments are 
required from those parties. This is used by VENCorp to provide 
financially firm transmission rights to the holders of authorised MDQ. 

While this system is different to that operated by other States with 
which the Victorian gas network is interconnected, this difference has 
not been found to be a major detriment to interstate trade. 

The Victorian gas market is still based mainly on long term contracts 
for supply. Provision exists for buyers and sellers to adjust daily 
nominations within system constraints, and the balancing of these 
variations has been used by VENCorp to create a small spot market. 
This "balancing" market handles only very small gas volumes in 
comparison with the contract sales. Until conditions develop to evolve 
a more substantial volume of trade, it is not an effective long term 
supply alternative to the contract market. The same principle would 
apply in any other gas market including New Zealand, and this is that 
small volume balancing does not provide a market with sufficient 
depth to replace contract supply arrangements in circumstances 
where significant gas volumes are being introduced to that market. 

5.0 COAG Enerav Markets Review 

In early 2002, the Council of Australian Governments ( a body comprised of 
the First Ministers of the Australian Federal, State and Territory Governments, 
and known as "COAG" ) commissioned a team of four persons to carry out an 
Energy Markets Review. COAG agreed that the independent Energy Market 
Review be a forward looking, strategic study to facilitate decision making by 
governments, focusing on those areas likely to generate the most significant 
benefits. Without limiting the conduct or scope of the review, priority issues for 
consideration were identified as: 

ldentifying impediments to the full realisation of energy market reform. 

ldentifying strategic directions for further energy market reform. 

Examining regulatory approaches that effectively balance incentives for 
new supply, investment, promote demand responses and benefits to 
consumers. 

Assessing the potential for regions and small business to benefit from 
energy market development. 



Assessing the relative efficiency and cost effectiveness of options within 
the energy market to reduce greenhouse gas emissions from the 
electricity and gas sectors, including the feasibility of a phased 
introduction of a national system of greenhouse emission reduction 
benchmarks. 

Identifying means of encouraging the wider penetration of natural gas, 
including increased upstream gas competition, value adding processes for 
natural gas and potential other uses such as distributed generation, 
because it is an abundant, domestically available and clean energy 
resource. 

COAG appointed retired Senator Warwick Parer to chair this review, along 
with three other persons to work on the Review Panel, including this author. 
An issues paper was published and over 100 submissions were received in 
response. The Panel sat in each State and Territory Capital city, and the 
Federal Capital to receive verbal submissions from interested parties wishing 
to do so. The Panel visited the United Kingdom, Norway, and the United 
States to discuss with market participants and regulators there the main 
characteristics of their markets with the aim of understanding the outcomes 
resulting from the various options adopted by these countries. A draft report 
was issued in October 2002 and further submissions received in response. 

The final report was delivered at year end 2002 and included 53 
recommendations, of which 11 were directed specifically to the issue of the 
gas market. Of these 5 were pertinent to the issue of separate marketing, and 
are shown in the report as recommendations 7.6 through 7.10. These 
encourage greater competition through separate marketing by proposing: 

(7.6) Mandatory notification by joint venturers to the ACCC of all future 
joint marketing arrangements. 

(7.7) The ACCC conduct case by case assessments of the feasibility of 
separate marketing and any authorisation granted must contain a review 
date. 

(7.8) The Trade Practices Act be amended to preclude jurisdictions from 
exempting the application of section 45 to joint marketing of natural gas. 

(7.9) Existing State exemptions and Commonwealth authorisations 
continue to apply to the existing contracts but all new contracts, or 
renewals, be consistent to the nationally consistent regime as currently 
applied through the Trade Practices Act section 45 test of substantially 
lessening competition and the section 90 authorisation public benefit test. 

(7.10) Acreage management regimes in relevant jurisdictions be amended 
to include "promotion of competition" as one of the criteria for awarding 
exploration acreage. 

Recommendation 7.6 addressed the current arrangements whereby it is 
available for a production joint venture proposing to market jointly, to either 
seek exemption from the relevant provisions prohibiting this, or alternatively to 
proceed without authorisation. In the event that a joint venture adopts the 
second option, it is subject to being challenged by the ACCC, and unless it 
were able to show sufficient reason for an exemption, would risk having its 
intended arrangement prohibited. The recommendation is intended to require 



that only the first option is available, and that authorisation is obtained before 
engaging in joint marketing. 

Recommendation 7.7 follows the Panel giving consideration to a number of 
opposing views expressed in various submissions with regard to the feasibility 
of separate marketing by production joint ventures in the Australian domestic 
gas market. In addition the Panel commissioned a report from a consultant 
(KPMG) to examine the issue, and further, was able to discuss with regulators 
and market participants in Europe and the United States, the characteristics 
of markets in those locations which led to the development of separate 
marketing as a normal practice. 

The Panel recognised that separate marketing is made more feasible where 
there is substantial depth in the market with a large number of buyers and 
sellers active, and where the market is large enough to make the input by 
individual participants small compared to the size of the overall market. A 
number of other features such as storage systems and comprehensive 
transmission systems also facilitate the evolution of an effective spot market, 
which serves to create the conditions that remove some of the hurdles which 
inhibit separate marketing. 

In comparing the Australian market with systems that have these features, the 
Panel concluded: 

"nevertheless Australia's eastern gas market can still be at best 
described as emerging. While recent developments are encouraging, 
Australia's gas markets remain immature - particularly when 
compared with the gas markets in the United Kingdom or the United 
States of America." 

The structural problems in the market were recognised in the following 
passages: 

"Some significant barriers to a truly competitive natural gas market 
remain. The limited competition arising from the small number of 
basins supplying eastern gas markets is further restricted by joint 
marketing of gas from those basins. In addition the high level of 
upstream ownership concentration across basins is a concern. 
Another barrier to a competitive market is the relatively small size of 
the Australian economy." 

The KPMG analysis made many points which the Panel accepted and used in 
framing its recommendations. There were however some points with which it 
was not in full agreement, and which therefore were not used as a basis for 
those recommendations. The Draft Determination (Paragraph 169) has 
quoted a series of points taken from the KPMG report. The first eight of these 
were well accepted, and point number 6 with regard to project schedules is 
perhaps important in regard to the issue under consideration in these current 
proceedings. 

The opinions expressed or implied in the KPMG report with which there was 
not full agreement and which are quoted in the Draft Determination paragraph 
169, can be found in points number 9 and 10. In point number 9 the report is 
quoted as follows: 



"After all, major oil and gas companies operating in Australia engage 
in separate marketing of gas elsewhere in the world. In those 
particular circumstances, there is little apparent disturbance to 
investment patterns." 

The implication in that statement is that it can be done in Australia because it 
is being done by those same companies elsewhere. This argument ignores 
the structural difference between the Australian market described in the 
Report as "emerging", compared with the deep and liquid markets where 
separate marketing by production joint ventures is the norm. The Panel 
agreed with the earlier statement that: 

"the way forward can be far better assessed by applying comments to 
specific joint venture situations." 

It was for that reason that the Panel's recommendation 7.7 proposed that the 
ACCC conduct a case by case assessment of the feasibility of separate 
marketing, in which it is anticipated that the ACCC would take into account 
the prevailing conditions in the market at the time that the assessment was 
carried out. Also included in recommendation 7.7 was a requirement for a 
review date on any authorisation granted. This was intended to recognise that 
market conditions are evolving, that the Australian Eastern States gas market 
at approximately 600PJ may be approaching a size in which sufficient depth 
can be attained, and that the conditions for an effective spot trading market 
may develop in the future. 

The second of the points quoted in the Draft Determination which requires 
some comment, is point number 10. In this case KPMG is quoted: 

"in Australia detailed lifting, allocation and balancing agreements exist 
for separate marketing of oil, condensate and LPGs. The product 
markets may be different, but the systems would not appear to be so 
complex or costly as to be insurmountable obstacles to separate 
marketing." 

The market for those three liquid petroleum products is fundamentally 
different from the Australian gas market. Those three products are traded in 
an international commodity market in which the ability to dispose of the 
material is never an issue. The prices rise and fall as the spot market 
responds to the supplyldemand balance, but there is always a buyer available 
to whom sellers can dispose of their respective equity share, and with prudent 
planning are able to keep the off take system in balance. Imbalances will 
arise from time to time, but these are capable of being brought back into 
balance through effective balancing agreements. This is in contrast to the 
Australian gas market where long term supply agreements dominate, and 
where there is very little effective ability to use a spot market to trade 
surpluses. The suggestion that the gas market can be operated in similar 
fashion to the commodity markets before an effective gas spot market 
emerges was not supported. 

Recommendations 7.8 and 7.9 recognise that currently there exists the right 
for States to exempt joint ventures within their jurisdiction from the effect of 
the Trade Practices Act where those joint ventures propose to market jointly. 
The individual States can consider the developmental priorities of that State in 
this matter. The recommended changes would remove from State 



jurisdictions the exemption, and bring all such applications to the ACCC so 
that uniform standards would apply. 

Recommendation 7.10 recognises that one barrier to competition in the 
Eastern Australian gas market is a concentration of ownership in upstream 
producing basins. Joint ventures marketing as a unit, but in competition with 
other joint ventures, has the potential to improve competitiveness. The Panel 
recognised that this situation prevailed in Western Australia where a number 
of separate joint ventures produce fields from the same basin, and compete 
with each other for the market in that State. The recommendation proposed 
that at the time of acreage allocation, the issue of diversification of ownership 
is considered as a criterion. It is not suggested that this should be an 
overriding consideration, as acreage award on the basis of credible bids by 
competent companies is fundamental to achieving a successful programme of 
resource development. However where there are equal or near equal 
competitors, the suggestion is that ownership diversification become a 
determinant. 

The Panel also made a number of recommendations concerning gas pipeline 
development, and on governance issues on energy markets in general. It also 
addressed the greenhouse issue and its conclusions there have some impact 
on the gas market. However none of those issues appear to be of relevance 
to the matter now before the Commission. 

6.0 Conclusions: 

6.1 Comparisons with Australian gas industry. 

There are a number of reasons for concluding that the Australian gas 
industry experience and precedents are pertinent to the New Zealand 
market, and the Commission references in the Draft Determination to 
comparisons and events in Australia, would tend to support that view. 

In both countries the gas industry was initially partly government 
owned, and the early evolution of the industry in both cases was 
significantly influenced by planning within the bureaucracies. 
Privatisation of most of the industry has occurred in both countries, 
and there was an increased need to promote competition in the 
market to discipline prices. In both cases the government agency 
responsible for promotion of competition, the ACCC in Australia and 
the Commerce Commission in New Zealand, has vigorously pursued 
the application of the relevant competition laws to achieve the 
objective shared by both countries, of an efficient and competitive gas 
industry. It follows that events and experience in either of those 
countries is instructive and useful for the other. 

There are some significant differences that need to be acknowledged 
when precedents and experience are considered. The size of the 
Australian industry at over 1300 PJ per annum when compared with 
180 PJ in New Zealand is an important difference. The established 
gas reserve in Australia is approaching two orders of magnitude larger 
than New Zealand's reserves. This places a different priority in New 
Zealand on the urgency for exploration designed to ensure the future 
reliable supply. There is also a difference in the depth of the market in 



terms of the number and diversity of the buyers. The New Zealand 
market is dominated in gas volume terms by industrial and power 
generation buyers, similar in this respect to the West Australian State 
market. The larger Eastern States market in Australia is more diverse 
with greater depth on the demand side. 

6.2 Conditions imposed by the Commission: 

In its Draft Determination, one of the conditions imposed by the 
Commission in granting authorisation, is a limit of 5 years on that 
authorisation from the date of first production. The rationale in support 
of that condition includes: 

This approach has been used by other jurisdictions. 

It would provide an ability to limit detriments not identified at 
present. 

It allows the Commission to take into account future changes in 
the industry. 

This approach has been used in Australia by the ACCC, largely for the 
third of the reasons listed above. In doing so, the ACCC has shown 
that it is prepared to take note of the potential impact of any time 
limitation on the development prospects of greenfield projects. This is 
recognised in the Commerce Commission's Draft Determination, 
paragraph 184. 

Offshore gas field developments are capital intensive projects that 
normally need long timelines to establish production. The provision of 
the substantial capital investment required of each of the joint 
venturers often necessitates project financing. For this to be 
successfully achieved, the institutions providing the capital require a 
high level of assurance with respect to the income stream that will 
guarantee the ability of the borrower to meet repayment obligations. In 
the absence of a sales contract of sufficient length to meet this test, 
that assurance cannot normally be provided. Firm sales contracts of 
sufficient term are therefore an essential ingredient of any project 
financing effort. 

In the 1998 ACCC North West Shelf authorisation the issue of the 
appropriate term of the authorisation was addressed. The ACCC 
recognised that an adequate term was required. In its authorisation it 
said that "there is a rational link between the term of contractual 
supply arrangements (that is, contracts between producers and their 
customers ) and the financing and appraisal of a project." It went on to 
quote a Tribunal decision in respect of an AGL matter as follows: "In 
principle we would wish the length of the contract to be sufficient to 
cover both the amortization of fixed assets and the generation of 
predicted revenues that would give some security for the highly risky 
business of developing gas reserves." 

In its decision on the NWS authorisation the ACCC decided on a term 
of 7 years during which the new "Incremental Venture" was authorised 
to market jointly. As the reserves were already developed, there was 
little if any effective erosion of this period, from the period of sales, for 



the purpose of field development. The ACCC further determined that 
subject to certain conditions, contracts entered into during the period 
of authorisation, could remain effective up to the year 201 8, thus 
providing an effective period during which jointly marketed sales could 
continue for a total of 20 years. In contrast the Competition 
Commission Draft Determination proposes an authorisation for the 
Pohokura joint venture of 5 years. This is considerably less than the 
20 years joint selling authorised in the case of the North West Shelf. 

It is not at all clear that the limited term imposed by the Commission 
on the Pohokura joint venture will make it practical to cover the 
amortization of fixed assets, and this may seriously hamper any 
project financing which may be necessary. 

6.3 COAG Energy Markets Review - Implications of its conclusions: 

The Energy Markets Review Panel recognised the importance to 
Australia of encouraging a more competitive gas industry. It also 
recognised that there are structural features in that industry which 
detract from its competitiveness, and that one of those features is the 
predominance of joint marketing by companies sourcing their gas from 
production joint ventures. The Panel concluded that it would improve 
competitiveness in the Australian gas industry if a way could be found 
to bring about separate marketing by companies involved in those 
production joint ventures. 

The Panel examined gas markets in other countries where this had 
been achieved, and commissioned a consultant (KPMG) to provide 
some analysis. The Panel concluded that except where special 
circumstances prevailed, separate marketing will only be practically 
achieved in a mature gas market. The features of a mature market 
includes at least some of the following characteristics. 

Large enough for any single buyer's requirements or seller's 
output to be very 

small in comparison to the market. 

The pipeline infrastructure is comprehensive and facilitates 
effective trading. 

Storage facilities for gas exist in the vicinity of the "trading hub". 

A market exists to facilitate trading in financial instruments. 

The Panel concluded that the Australian market was immature and 
lacked any significant trade in short term gas sales. The Eastern 
States market was growing and diversifying in supply options, as well 
as upgrading the pipeline interconnection points, and has the potential 
to develop a spot trading market. It was not clear when that may take 
place. The KPMG analysis made many points that were important to 
the Panel's conclusions, but not every conclusion of the consultant 
was accepted by the Panel, and those which it did not endorse were 
discussed in 5.0 above. 



In view of the current immature state of the market, the Panel 
recommended in future a case by case review by the ACCC to 
determine if market conditions had evolved sufficiently to be able to 
require separate marketing. 

It is my opinion that the New Zealand gas market is even less mature 
than the Australian equivalent. It is considerably smaller and has less 
depth in terms of market participants. I would expect the development 
of a liquid trading market to occur in Australia in advance of that 
development in New Zealand, and that has not yet occurred in 
Australia. I would therefore anticipate that considerable market 
development will need to occur in New Zealand before the 
preconditions for a liquid trading market will exist. 

Accordingly, it is my opinion that joint selling by joint venture 
producers is the only practical mechanism available for a greenfields 
development under the conditions that currently prevail in New 
Zealand. Even an already established brownfields venture would be 
faced with serious problems which would require a high degree of 
coordination between sellers, which would remove effective 
competition between them while decreasing efficiency and increasing 
costs. 

6.4 Summary: 

Separate marketing would not appear to be a suitable regime for the 
Pohokura joint venture in my opinion, because: 

The New Zealand market is immature in the sense that the COAG 
Energy Market Review found the Australian market to be 
immature, but in the case of New Zealand, arguably more so. 

Without at least some of the characteristics of a mature gas 
market, there is very little scope for gas sales outside of 
contractual supply arrangements. 

A greenfields offshore development, with its high capital 
requirement, typically requires quite high market certainty in order 
to proceed, and in the absence of a mature, liquid trading gas 
market, contracts of an appropriate term are necessary. 

Arranging supply contracts individually as opposed to collectively 
will be more time consuming and likely to lead to higher costs 
through: 
- Project schedules being affected. 
- Potential for plant design parameters to be unnecessarily 

complex and oversized. 
- A loss of flexibility in the operation of the system. 
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Systems at University of Western Australia. 

(d) Chairman of Western Australian Petroleum Research Centre, a joint 
venture between two Universities. 

(e) Chairman of the Gas Policy Forum. This body develops and provides 
advice to the Minister in the Australian Federal Government 
responsible for Energy. Emphasis is on issues concerning 
competition and gas penetration in the market. 

(f) Member of Engineering Faculty advisory Board at University of W.A. 

(g) Member of Resources Council of W.A. Advisory body to State 
Minister of Education on issues concerning curriculum and research in 
W.A. 

(h) Member of Panel which carried out the COAG Energy Markets Review 
(known as the Parer Review) during 2002. 

(i) Member Organising Committee for World Energy Conference, Sydney 
2004. Represent Woodside's CEO, on contract basis, planning this 
event. 

(j) Consultancy Advice. Ad hoc consulting service to Oil Companies and 
Management Consulting Companies, from time to time. 

5. Professional Membershi~s. 

(a) Institution of Engineers, Australia Fellow 

(b) Society of Petroleum Engineers Member 

(c) Australian Gas Association Member 
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Commerce Commission 
PO Box 2351 
WELLINGTON 

SUBMISSIONS ON COMMERCE COMMISSION'S DRAFT DETERMINATION 
RELATING TO POHOKURA JOINT SALES AUTHORISATION APPLICATION 

Introduction 
I n  the course of considering the application by the Pohokura joint venture 
parties, OMV New Zealand Limited, Shell Exploration New Zealand Limited 
and Todd (Petroleum Mining Company) Limited (together "the Applicant") 
for authorisation of proposed joint selling arrangements in respect of the 
Pohokura gas field, the Commission has published a draft determination 
dated 16 May 2003 (the "Draft Determination"). I n  the Draft Determination 
(at paragraph 32) the Commission has sought submissions from interested 
parties in respect of the preliminary conclusions reached. 

2 Unless otherwise stated, any capitalised terms shall have the same 
meaning as that set out in the Draft Determination. 

1 M Warnock* 
N R S Wells 

wild* 
A I Wllklnron* 
T G R Wllllams 
R 1 Wllron 
M W Woodbury* 
A N  C Woods* 
M E Yarnell 
A W Young 
C D L Young* 

3 The Applicant intends filing a detailed submission setting out the joint 
venture parties' collective view regarding matters of mutual concern. Shell 
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contributed to the preparation of, and wholly endorses, the Applicant's 
submission. These further submissions are intended to supplement, and in 
no way supplant, the Applicant's submission. 

4 That said, however, some of the Commission's preliminary findings in the 
draft determination have potential implications for our client, Shell, which 
clearly go beyond simply Shell's involvement in the Pohokura joint venture. 
I n  particular: 

4.1 The nature of the Shell/Todd relationship; 

4.2 The consequences for other joint ventures where Shell is a major or 
the majority partner; 

4.3 Shell's ongoing relationship with the Commission (and in particular, 
the perception that Shell may have wilfully misled the Commission 
during its investigation of Shell's applications for clearance to acquire 
Fletcher Challenge Energy); and 

4.4 Shell's position as the most substantial player in the up-stream gas 
market. 

5 I n  all of those matters, the interests of Shell may diverge - currently or in 
the future - from those of its joint venture partners in Pohokura. Thus, the 
Applicant's submission on behalf of all Pohokura joint venture partners 
cannot be expected to canvas those issues adequately from Shell's 
perspective. 

6 Further, Shell's comments in relation to some of those matters of necessity 
must come from the particular perspective of Shell's own involvement and 
conduct. For example, Shell's view of the intended and/or achieved effect 
of the replacement last year of the Shell/Todd 1955 Joint Venture with the 
AMIA of necessity will differ from Todd's view of that same exercise. That 
outcome was achieved only after prolonged negotiation between those two 
parties - and to some extent, represents a compromise from each party's 
initial position. 

7 The writers acted as counsel for Shell throughout both those previous 
applications for clearance and the replacement of the 1955 Joint Venture. 
Accordingly, we have been instructed now to prepare these submissions for 
Shell based on that experience, on the matters described below. 
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Outline of our submission 
8 These submissions focus on the following matters: 

8.1 statements in the draft determination relating to the impact in 
relevant markets of the Shell/Todd commercial relationship; 

8.2 statements made in the Draft Determination in relation to perceived 
inconsistencies between statements made by the Applicants in the 
Application and statements made in 2000 by Shell in the context of 
its applications for clearance of the FCE acquisition; and 

8.3 the Australian context cited by the Commission has been indicative of 
the practicality of joint sales in the New Zealand context. 

9 We consider each of these in turn below. 

The Shell/Todd relationship 
10 At the time the Commission was considering Shell's applications for 

clearance of the FCE acquisition, considerable efforts were made to 
demonstrate to the Commission that Shell and Todd are independent from 
each other and operate effectively as competitors at all relevant levels in 
the market. Despite this, in Decisions 408 and 411, the Commission 
effectively "discounted" the competitive constraint exerted on Shell by 
Todd. For example, in Decision 411 it was found (at paragraph 112) that: 

the 1955 JV does have an impact on the intensity of the competition 
between Shell and Todd. 

11 Further, it was found (at paragraphs 114 and 115) that: 

To some extent, the incentive on Todd and Shell to maintain a 
healthy relationship with each other also applies to partners in most 
joint ventures. Each partner in a joint venture may avoid actions 
against other partners if they could put the success of the joint 
venture at risk. However it is the scope and scale of the 
relationships between Shell and Todd which makes it unusual. 
The mutual dependence on each other in these circumstances, 
particularly Todd on Shell, may mean that Todd is less of a 
competitive force on Shell than would otherwise be the case. 

The Commission considers that Todd may place some competitive 
constraint on Shell, but in its analysis it has not relied on it to be a 
fully effective competitor post-acquisition. 
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Perceived inconsistencies 
24 Shell's letter of 30 March 2003, in response to your letter of 18 March 

2003, addresses various specific questions regarding what the Commission 
view as an inconsistency of approach taken in the context of the FCE 
acquisition clearance application as compared with that taken in the 
Application. 

25 I n  that 30 March letter, Shell clarified that, during the FCE acquisition 
clearance application, its position was that: 

25.1 Joint sales were the mechanism most likely to be used for marketing 
Pohokura gas; 

25.2 "Separate sales" were contemplated only "at the margin" in the 
context of that portion of gas not jointly committed to a 
"cornerstone" purchaser necessary to "underwrite" the development 
of the Pohokura field; and 

25.3 The prospect of separate sales being able to be made, rather than 
the likelihood that they would be made, was cited as the most 
significant competitive constraint for the purposes of the 
Commission's analysis. 

26 I n  the 30 March letter Shell also: 

26.1 Clarified that, in the considerable further time available, further work 
has since been undertaken to establish the practical difficulties 
associated with separate selling - overall, it is fair to say that these 
difficulties were underestimated to a degree at the time of the FCE 
acquisition clearance application; and 

26.2 Noted that certain issues related to terminology have increased the 
confusion in this area - references to "separate sales" and "equity 
gas" are often used inappropriately when in fact the arrangements 
contemplated constitute "joint sales" back to individual JV parties. 
This was, in fact, the type of arrangement contemplated by Shell at 
the time of the FCE acquisition clearance application whereby from 
time to time gas is purchased from the joint venture by an individual 
co-venturer for on-sale to its customers. 

27 Nevertheless, in the Draft Determination, the Commission finds (at 
paragraphs 284 and 285) that: 
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... while the Applicants have argued there is no feasible means of 
marketing gas sourced from the Pohokura field other than by joint 
marketing, the Commission notes that two years ago Shell and Todd 
advised the Commission that separate marketing of gas from the 
Pohokura field was possible, practical and likely to happen. 

While the Commission has sought and obtained explanations from 
Shell and Todd with regard to why their views have changed, the 
Commission has some dimculty in reconciling the current view 
argued by the Applicants. 

28 I n  Shell's view, the Commission's comments are not justified. Shell's 30 
March letter (summarised at paragraphs 25 and 26 above) effectively 
reconciles what the Commission had initially perceived to be a fundamental 
inconsistency. Most particularly, we request on Shell's behalf that the 
Commission acknowledge the context in which "separate sales" (probably in 
some hybrid form) were contemplated - i.e. at the margin beyond that gas 
contractually committed jointly to a cornerstone purchaser. 

29 Joint sales were always considered an essential component of the Pohokura 
gas marketing strategy. This was made plain at the time of the FCE 
acquisition application. For example, as Shell pointed out at paragraph 9 of 
its 30 March letter, during the course of the FCE acquisition clearance 
application Shell expressly acknowledged that joint sales were the preferred 
and most likely mechanism to be adopted for marketing Pohokura gas: 

'... a probable outcome is that the other JV parties would agree to a 
single JV sales plan . . . 
(para 7 - Letter to Commission from Chapman Tripp dated 11 October 
2000) 

. . . we would expect joint sales to be the preferred form of Pohokura 
gas sales. Further, gas sales to a single customer, such as Methanex, 
are likely to be necessary to make early gas production from Pohokura 
viable. As a result, when all parties have an interest in procuring 
early development, there are likely to be emciency gains from a single 
JV sales agreement ... we concur with Millard's view that joint sales 
are probable. 
(para 8 - Letter to Commission from Chapman Tripp dated 11 October 
2000) 

30 By citing the extracts set out in paragraphs 101 of the Draft Determination 
in isolation from statements such as those set out above, the Draft 
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Determination is misleading and casts inappropriate aspersions on Shell's 
dealings in these matters. Accordingly, we request that the comments 
made at  paragraphs 13 and 285 of the Draft Determination be 
appropriately amended to recognise the relevant circumstances drawn to 
the Commission's attention by Shell. 

The Australian context 
31 Shell's related companies have first-hand experience in the matters 

canvassed in the Commission's description of the Australian Experience at  
paragraphs 163 to 187 of the Draft Determination. We are therefore 
having detailed discussions with Shell's Australian lawyers on that 
description, based on their experiences as counsel for Shell in relevant 
matters. I n  particular, we are having on-going discussions with Professor 
Bob Baxt and his colleagues from Allens Arthur Robinson in Melbourne. 

32 We do not propose to  comment specifically on the Australian Experience at 
this stage, but will be asking Professor Baxt to  comment on Shell's behalf 
on any particular issues that appear to take on significance at  the 
conference. 

General 
33 We will be happy to meet with you and discuss any aspect of these 

submissions if  that would be of assistance. 

Yours faithfully 

Grant David 
Partner 
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INTRODUCTION 

1.1 This submission is made by the Pohokura joint venture parties, OMV 
New Zealand Limited ("OMV"), Shell Exploration New Zealand Limited, 
Shell (Petroleum Mining) Company Limited (together "Shell") and Todd 
Petroleum Mining Company Limited ("Toddn) (together the "applicants"). 

1.2 This submission addresses the relevant matters which the Commerce 
Commission ("the Commissionn) must now address in order to affirm the 
preliminary view that authorisation be granted to this application. This 
submission does not respond, at this time, to all matters raised in the 
Draft Determination. The applicant reserves the right to make further 
submissions at the conference on 1-3 July 2003 in response to 
submissions made by other interested parties. 

1.3 The position of the applicants, in response to the key decision points in 
the Draft Determination, is as follows: 

1.3.1 It is accepted that the most likely counterfactual is one based 
upon Scenario 1 marketing. 

The Commission has erred in its assessment of the difference 
between the proposal and the counterfactual. In particular, the 
applicants maintain that the proposal is pro-competitive when 
compared with the counterfactual. Further, the view of the 
Commission that Scenario 1 marketing would involve only a one 
year delay is unsustainable. The applicants affirm their position 
that Scenario 1 marketing would result in a delay of at least 
three years. 

1.3.3 The Commission has erred in its findings that there are likely to 
be detriments associated with the joint marketing approach. The 
applicants maintain that no detriments attach to the proposed 
joint marketing arrangements. 

1.3.4 The Commission has understated the public benefits which will 
result from the proposed joint marketing arrangements. 

1.3.5 As the benefits exceed the detriments, the Commission should 
grant authorisation unconditionally. 

1.3.6 In any event, the conditions proposed in the Draft Determination 
are impractical, ultra vires and otherwise inappropriate. 

1.3.7 The imposition of a five year limitation to the authorisation (from 
the date of first production) will mean that some or all of the 
applicants would be unable to: 

(a) secure funding of the remaining development costs; and 

(b) enter into contracts to supply gas for longer than a five 
year duration. 



1.3.8 The imposition of a requirement that the field be developed by a 
certain date would be unacceptable. The applicants would in 
that situation face an intolerable investment risk, because a 
delay caused by (for example) adverse weather or the act or 
omission to act of a third party would render the authorisation 
invalid. 

1.3.9 The Commission ought to exercise its discretionary powers, 
under section 58B(2)(a) of the Commerce Act 1986, to extend 
the benefit of this authorisation to successors. There will be no 
successor unless and until such a person acquires a 
participating interest from one of the current joint venture parties. 
Accordingly, such competition issues, as may arise, can be 
adequately addressed under section 47 of the Act in relation to 
that acquisition. If the Commission does not extend the benefit 
of the authorisation to successors, this will potentially render 
redundant the benefit of the authorisation for the remaining joint 
venture parties where there is the transfer of a participating 
interest. If the authorisation does not extend to successors, then 
the Pohokura joint venture parties will need to address the 
prospect of interruptions in the supply of gas which may result 
while there is uncertainty relating to the status of the 
authorisation. The likely outcome will be that the Pohokura joint 
venture parties will be unable to offer long term contracts upon 
terms and conditions acceptable to third parties. In addition, this 
condition would mean that bank finance could not be obtained 
for development of the Pohokura field, because the bankers will 
insist upon an unfettered right to dispose of a joint venture 
party's interest in the event of default. 

1.3.1 0 The Commission has not sufficiently articulated its ring-fencing 
proposal to provide an adequate opportunity for comment on this 
issue. In any event, the applicants are adamant that any such 
arrangements would be unworkable. In addition, it is likely that 
any such arrangements would be in breach of the Companies 
Act 1993, thus rendering the proposed condition ultra vires the 
Commission's statutory powers. 

pohokura. public 



EXECUTIVE SUMMARY 

2.1 Scenario 1 is not three independent sellers. Scenario 1 is three highly 
coordinated and constrained sellers of gas produced from a single field 
jointly owned. 

2.2 Joint marketing would not involve any lessening of competition when 
compared with Scenario 1. 

2.3 Scenario 1 would result in a delay of at least three years when 
compared with joint marketing. 

2.4 There are major public benefits attaching to the early development of 
the Pohokura field. These benefits are significant and clearly outweigh 
the detriments, because there are none. 

2.5 The proposed conditions are impractical, ultra vires or otherwise 
inappropriate. 

2.6 Each of the conditions would defeat timely development of the 
Pohokura field and accelerated investment in new electricity generation 
facilities, contrary to the goals set out in the Pohokura Government 
Policy Statement. 

2.7 The reason for this Government Policy Statement is that the national 
interest requires that there be security of existing supply of electricity. 
In addition, there are increasing demands for electricity which require 
new electricity generation facilities to be built. If there are delays in the 
development of Pohokura this will mean supplies of electricity will not be 
secure, and this will have a major impact on New Zealand's welfare and 
economic growth. 

2.8 Nothing would be achieved by insisting upon Scenario 1 selling. 



GENERAL PRINCIPLES 

3.1 This section provides some preliminary comments on key interpretation 
points which will be further developed in the remaining parts of this 
submission. In summary this section addresses the following main 
Issues: 

3.1 .I It is not apparent that the Commission has properly taken into 
account the Government Policy Statement, issued in April 2003, 
which relates specifically to the need to develop the Pohokura 
field. 

3.1.2 The three reasons advanced by the Commission to support the 
conclusion that the proposal lessens competition, when 
compared with the counterfactual, are not sustainable. 

3.1.3 The Commission has not properly analysed the issue of 
detriment. There are no detriments. 

3.1.4 The Commission has applied an incorrect standard of proof in 
assessing the public benefits and has understated these 
benefits. 

3.1.5 As there are no detriments and, in contrast, positive benefits 
arising under the proposed joint marketing, authorisation should 
be granted unconditionally. 

3.2 Section 26 statements 

3.2.1 The Minister has communicated to the Commission two 
Government Policy Statements which are relevant to this 
application. 

The first of those statements, issued in March 2003, is a general 
policy statement which makes no express reference to the 
Pohokura field. It is more in the nature of an overview of how 
the Government would like to see the industry develop in the 
future. It points to the potential for the development of a 
secondary or wholesale market for the trading of excess and 
shorlfall quantities of gas. In this context the need for balancing 
and reconciliation is recognised. In relation to the wide-ranging 
matters set out in this statement, the Government indicates an 
expectation that efficient industry arrangements be in place by 
December 2004. 

3.2.3 In contrast, the second of the Government Policy Statements, 
issued in April 2003, deals exclusively with the importance of the 
development of the Pohokura field for energy security. The 
statement notes that, with steadily increasing demand for 
electricity, New Zealand needs an additional 150MW of 
electricity generation per annum to meet demand growth. The 
statement also records that development of the Pohokura field 
will help to remove uncertainty about New Zealand's medium- 



term energy security including facilitation of early decisions on 
new electricity generation investment. 

3.2.4 Where, as here, a section 26 statement is communicated, the 
Commission is required to have regard to such statements in 
reaching its decision. In New Zealand Co-operative Dairy v 
Commerce Commission [A9921 1 NZLR 601, 61 2-1 3, the High 
Court held that such statements "must be given genuine 
attention and thought, and such weight as the tribunal considers 
appropriate." 

3.2.5 The Commission noted in passing the general content of each of 
these Government Policy Statements in paragraphs 84-85. 

3.2.6 The Commission proceeds, in various parts of the Draft 
Determination, to note the first general Government Policy 
Statement (see, for example, paragraphs 140-50, 163, 394,436, 
506, 510). In this context the Commission relies upon the 
Minister's statement to support the potential emergence of a 
wholesale market. In so accepting the Minister's statement, the 
Commission does not take into account the need or likelihood 
for future discoveries and increased production to support such 
potential market developments. 

In contrast, there is only one reference in passing (paragraph 
451) to the second Pohokura Government Policy Statement in 
the Draft Determination. This absence of attention to this 
Government Policy Statement is noteworthy given that this 
Statement was specific to Pohokura. In these circumstances, it 
is difficult to accept that the Commission has given genuine 
attention and thought to this statement. In particular, no 
consideration has been given to how the proposed conditions 
may impact upon new electricity generation investment 
decisions. In section 10 below, we set out how each of the 
proposed conditions has the potential to frustrate the 
achievement of these policy goals. 

3.3 The Com~etition Test 

3.3.1 The Commission correctly accepts that the competition analysis 
is based upon a comparison of the proposal (or factual) and the 
most likely counterfactual (paragraphs 9-1 0, 239-42). 

3.3.2 The section on competition effects (paragraphs 362-403) 
contains a number of material misdirections. It also provides 
insufficient detail of the Commission's reasoning to enable a fully 
articulated response. 

3.3.3 At the conclusion of this section of the Draft Determination 
(paragraph 400), the Commission finds that the proposal is likely 
to lessen competition for three reasons: 



(a) Impact of the arrangement on competition: it cannot be 
assumed, in this setting, that three sellers rather than 
one will result in more competition. The critical matter is 
to compare joint marketing with Scenario 1 marketing. 
Joint marketing here requires that three entities be 
forced to cooperate and agree on development and 
marketing strategies. It is wrong to characterise this as 
single entity selling. Turning to Scenario 1 selling, it is 
critical to note that, before this can occur, there also 
needs to be cooperation and agreement on all of the key 
development and marketing arrangements. Scenario 1 
is not three independent sellers. Scenario 1 is three 
highly coordinated and constrained sellers of gas 
produced from a single gas field jointly owned. Sections 
4 and 5 below describe in detail the parallel issues which 
concern both forms of selling. The similarities are such 
that potential purchasers of gas will not be better off 
under Scenario 1 marketing. Indeed, there is the 
likelihood that purchasers will be worse off under 
Scenario 1 because the divided production volumes will 
constrain flexibility to meet purchasers' needs, increased 
risk will attach to the performance of each individual 
contract and there will be the additional burden of the 
contractual mechanisms necessary to balance the rights 
and obligations of the joint venture parties. 

(b) Price discrimination: the discussion on price 
discrimination (paragraphs 385-89) is flawed. Price 
discrimination occurs when a firm makes two sales at 
two different rates of return. For present purposes, it is 
convenient to think of the practice as one where the 
same product is sold by the one seller to two buyers at 
different prices. The Commission asserts that the price 
discrimination "would not be possible under the 
counterfactual" (paragraph 388). No reasons are given 
for this assertion. It is a conclusion that is not 
sustainable. For the conclusion to be correct, each of 
OMV, Shell and Todd would have to sell to all customers 
at prices which achieve equal rates of return. This is no 
less likely to happen under Scenario 1 selling than it is 
under joint marketing. Accordingly, there is no difference 
between the proposal and the counterfactual, and 
accordingly, no lessening of competition results based 
upon this ground. On the contrary, any price 
discrimination is likely to be allocatively and dynamically 
efficient in this industry. 

(c) Effect on the development of competitive markets: it is 
suggested that joint marketing will be likely to delay or 
inhibit market developments, such as the introduction of 
a spot market or an overs and unders market. This 
argument appears to be based on the notion that there 
will be additional depth in the market because there will 



be more sellers under Scenario 1 selling than there 
would be under joint marketing (paragraph 399). This 
reasoning does not apply to the current setting, because 
as noted above, Scenario 1 will not be analogous to 
competitive marketing between the three different joint 
venture parties. Rather the forced introduction of 
Scenario 1 marketing will retard development of a 
competitive production market in New Zealand for the 
reasons set out in section 5.1 below. 

3.3.4 Accordingly, the proposal involves no lessening of competition 
when compared with the counterfactual. It is open to the 
Commission to decline jurisdiction in relation to this application. 

3.3.5 Apart from these three grounds for asserting that there is a likely 
lessening of competition, there are various other comments in 
this section of the Draft Determination which potentially involve a 
misdirection. The issue of the market power of the Pohokura 
joint venture is not the relevant question (see, for example, 
paragraphs 377, 385 and 387). The relevant inquiry is limited to 
the counterfactual question. 

3.4.1 As noted in paragraph 407 of the Draft Determination, the 
Commission is required to identify and quantify the detriments 
which would, or would be likely to, result from the lessening in 
competition (if there is any) between the factual and the 
counterfactual. 

3.4.2 In paragraphs 425-48, the Commission makes no attempt to 
quantify the asserted detriments. Accordingly, the applicants do 
not have an opportunity to comment upon the quantum of 
detriment the Commission believes to exist. The absence of any 
quantification of detriment also impacts upon the ability of the 
applicants to comment on the balancing of benefits and 
detriments. 

3.4.3 The detriment assessment must be based upon the lessening of 
competition between the factual compared with the 
counterfactual. The Commission needs to reassess its 
approach to detriment, in conjunction with the competition 
assessment considerations just described. 

3.4.4 The applicants maintain that this proposal involves no detriment. 

3.5 Conditions 

Section 61 (2) confers a discretion upon the Commission to attach 
conditions to any authorisation. There are, however, certain matters 
which govern the exercise of the discretion. 



3.5.1 Where no detriments attach to the proposal, the Commission 
does not have jurisdiction to impose conditions. Indeed, the 
appropriate course in that situation would be for the Commission 
to decline jurisdiction to the application. 

3.5.2 Where the Commission is satisfied that the benefits of a 
proposal outweigh its detriments, it should likewise decline to 
impose conditions. 

3.5.3 The Commission does not provide adequate reasoning to 
support the conclusion at paragraphs 502-504 that, by 
themselves, the accepted benefits would not exceed the 
detriments. This statement is made in the context of the 
Commission accepting that there is a "good chance" that the 
benefits are in the upper bound of the range of $22.8 to $57 
million. Against this finding, the Commission concludes, at best 
only intuitively, that non-quantified detriments may not be 
outweighed by these benefits. Appropriate analysis of this 
balancing exercise will enable the Commission to reach the view 
that no conditions are necessary. 

3.5.4 In determining whether benefits are likely to be achieved, the 
Commission need only satisfy itself on this matter in accordance 
with the ordinary civil standard of proof: Foodstuffs v Commerce 
Commission (1 992) 4 TCLR 71 3, 721. Accordingly, the 
Commission must attach weight to claimed benefits where it is 
satisfied that they are likely to occur on the balance of 
probabilities. In the current case the Commission misdirects 
itself on this test, as it proposes to impose conditions to ensure 
with a degree of certainty that the benefits will result (see, for 
example, paragraphs 26 and 504). This test sets a higher 
standard than that which applies under the civil standard. 

3.5.5 In exercising its discretion, the Commission has, on the basis of 
the reasoning contained in the Draft Determination, failed to 
have proper regard to the matters addressed in the Pohokura 
Government Policy Statement of April 2003. It is foreseeable 
that each of the proposed conditions has the potential to defeat 
the aims of Government, for the reasons set out in section 10 
below. 



4. THE PROPOSAL AND THE COUNTERFACTUAL 

4.1 The applicant has applied for authorisation to: 

4.1.1 discuss and agree on all relevant terms and conditions, including 
price, quantity, rate, specification and liability for the joint sale of 
gas from the Pohokura field; and 

4.1.2 negotiate and enter into contracts for the sale of the Pohokura 
field gas jointly (i.e. as one seller). 

This is the proposal. 

4.2 In order to further inform upon the proposal, Table 1 sets out the key 
gas sales parameters and the manner in which they are resolved under 
joint marketing. 

4.3 For the purposes of this application, the applicants are prepared to 
accept that Scenario 1 selling is the most likely counterfactual, on the 
assumption that all necessary agreements are reached between these 
parties to make possible this so-called form of separate selling. 

4.4 It is important to understand, in more detail, what is entailed under 
Scenario 1 selling. Table 1 again sets out the key gas sales parameters 
and the manner in which they are resolved under Scenario 1 selling. 

4.5 Table 1 demonstrates that the coordination required under both the 
proposal and the counterfactual is essentially the same. That is the 
inevitable outcome of the arrangements which are necessary to enable 
the development of a joint venture gas field. 

4.6 Two key messages, which are developed as part of the next section, 
emerge from this requirement for coordination between the joint venture 
parties: 

4.6.1 It is inaccurate to characterise joint marketing as being 
equivalent to marketing by a single entity. There will be 
competitive tensions between the joint venture parties which will 
impact upon the ultimate joint venture decisions relating to the 
sale of gas. 

4.6.2 Scenario 1 marketing is not separate marketing at all. 



Table 1 - Development, production and gas sales parameters 

b. system operational constraints mean that each seller 
may not know during any day whether or not its buyers 
are lifting at MDQlMHQ 

c. co-ordination of sales above agreed allocated capacity 
may take considerable time to negotiate and so the 



Gas quality, specification 

Delivery point 

Seller maintenance obligation 

Buyer uplift obligation 

Other 

Nominations regime 

Allocation of reserves risk 

Determined by facilities design agreed between JVPs 

Determined by facilities design agreed between JVPs 

Determined by facilities design agreed between JVPs 

Minimum uplift determined by facilities design agreed 
between JVPs 

Standardised arrangements determined by operating 
constraints and market requirements 

Within the constraints of a coherent field offtake 
policy, the reserve risk can be determined by 
negotiation between JVPs and buyers. Options 
include: 
a. Seller risk: possible liquidated damages or supply 

from other fields 
b. Buyer risk: raises issues of information, reserves 

review, constraints on field operations and 3d 
party gas sales 

d. lack of demand-side input 

Capability to make short term gas sales up to plant capacity 
will be hindered 
Determined by facilities design agreed between JVPs 

Determined by facilities design agreed between JVPs 

Determined by facilities design agreed between JVPs 

Minimum uplift determined by facilities design agreed 
between JVPs 

Standardised arrangements determined by operating 
constraints and market requirements. Sellers must be co- 
ordinated 
Individual seller negotiations with buyers constrained by: 
a. Issue of whether buyers will ever accept reserves risk 

under separate marketing? Buyers will know that the 
sellers will be competing to extract the gas, increasing 
the reserves risk to the buyer. 

b. Need for intra JV agreement if third parties are to have 
rights to information, reserves review, constraints on field 
operations 

c. Need for gas balancing arrangement (i.e. allocation of 
reserves risk amongst sellers, including overlift, underlift 

No difference 

No difference 

No difference 

No difference 

No difference 

Less 



life, property or the environment) 

included. Cash balancing will: 
9 set a price floor 
9 be likely to amount to price fixing 
9 probably require disclosure of all contract terms (e.g. 



a. Control of Field, ions decisions. This will 

b. Additional Gas Sales 
c. Liquids Recovery 

Buyer maintenance 
requirements 

Termination 

Seller force majeure 

Determined by buyer facilities design. 
Some accommodation of buyers' requirements by 
JVPs 

Determined by negotiation between JVPs and buyers 

Determined by negotiation between JVPs and buyers 

constrain individu r negotiations with buyers. 
Related to issue of reserves risk - as noted above, 
significant constraints on seller allocation of reserve risk 

b. Additional Gas Sales: seller position constrained by 
terms of gas balancing arrangement (i.e. allocation of 
reserves risk amongst sellers, including underlift, overlift 
and makeup rights) 

c. Liquids Recovery: sellers must co-ordinate development 
and production decisions. This will constrain individual 
seller contracts 

No incentives for one seller to recognise issues of another 
seller's customer. Therefore individual sellers will have little 
ability to accommodate buyer requirements. Contract 
flexibility constrained by terms of gas balancing arrangement 
agreed between sellers (including underlift, overlift and 
makeup rights) 
Determined by negotiation between each seller with its 
buyers. Fact that other sellers will continue producing will 
constrain ability for one seller to terminate 
Individual seller position will be constrained by need to co- 
ordinate with other sellers and match contract force majeure 
provisions with terms of gas balancing arrangements agreed 
amongst sellers. Separate sales arrangements will increase 
barriers to co-operation between sellers and buyers to 
accommodate unscheduled shutdowns - i.e. there will be no 
room to accommodate individual buyer requirements 

Less 

Less 

Less 



between JVPs (including overlift, underlift and makeup 
rights). Separate sales arrangements will increase barriers to 
co-operation between sellers and buyers to accommodate 
unscheduled shutdowns - i.e. there will be no room to 

Confidentiality 

Dispute resolution 

Confidentiality of JV information usually required, 
settled by negotiation 

Determined by negotiation between JVPs and buyers 

accommodate individual buyer requirements. 
Contract position constrained by requirement to comply with 
JVOA confidentiality obligations. Any change requires 
agreement of all sellers (this affects ability to provide 
reserves information, including in the case of a contract 
containing reserves review mechanisms) 
Determined by negotiation between sellers and buyers. 
However dispute mechanism chosen by one seller may be 
different to that agreed by another. There may be a conflict 
of provisions in respect of a common issue 

Less 

Less 



5. THE DIFFERENCES BETWEEN THE PROPOSAL AND THE 
COUNTERFACTUAL 

5.1 The following key arguments are advanced in this section: 

5.1.1 The degree of coordination required to make Scenario 1 
marketing possible is such that it would not, in essence, result in 
separate marketing and would not result in any greater 
competition when compared with joint marketing. Indeed, it 
would result in less competitive pressure. 

5.1.2 There will be no significant differences in the prices or contract 
terms for the sale of gas between the proposal and the 
counterfactual. 

5.1.3 Price discrimination can occur under both Scenario 1 marketing 
and joint marketing. Accordingly, the potential for price 
discrimination does not provide a ground for a finding of any 
lessening of competition. 

5.1.4 Pro-competitive developments in the production market will not 
be retarded under joint marketing. 

5.1.5 The view that Scenario 1 marketing would involve only a one 
year delay is unsustainable. Rather, Scenario 1 marketing 
would result in a delay of at least three years. 

5.2 Comeetition Effects 

Impact of the arranaement on competition 

5.2.1 At paragraph 372 the Commission records that 'The most 
obvious impact of the Arrangement is that gas from the 
Pohokura field would be marketed by one entity rather than 
three." This is a key point and it is not correct. The implications 
that flow from the misunderstanding about this point are critical 
in the analysis of this application. 

5.2.2 First, joint marketing involves three entities being forced to 
cooperate and agree. This is not equivalent to marketing by a 
single entity. The different interests, incentives and views of the 
three parties can be expected to cause competitive tension 
within the joint marketing forum and make coordination more 
difficult than it would be for a single entity. 

5.2.3 Secondly, there is an assumption that there will be substantive 
differences in the marketing and sale of gas under joint 
marketing and Scenario 1 marketing. This is a critical 
assumption. Inevitably, there is an attraction to the simplistic 
argument that three sellers in a market will be more competitive 
than if those sellers combine to form one point of sale. But the 
comparison here between joint marketing and Scenario 1 
marketing is not that simple. 



5.2.4 The critical matter is that, given the degree of coordination that 
will need to be achieved to make Scenario 1 marketing possible, 
Scenario 1 marketing would not result in any greater 
competition. In fact, as argued elsewhere, it would result in less 
competitive pressure. 

5.2.5 In section 4 of this submission we have set out a comparison of 
how the key gas sales parameters will be determined under joint 
marketing and Scenario 1 marketing. The comparison highlights 
that under both joint marketing and Scenario 1 marketing the 
joint venture parties must cooperate and agree on all key 
development, production and gas marketing arrangements. The 
initial instincts that separate selling would be better soon 
disappear once Scenario 1 selling is properly understood. 
Scenario 1 is not three independent sellers. Scenario 1 is three 
highly coordinated and constrained sellers of gas produced from 
a single field jointly owned. 

5.2.6 Under Scenario 1 marketing the joint venture parties would have 
to agree on all key development and production matters in order 
to develop and operate the field that continues to be jointly 
owned. 

In addition, Scenario 1 marketing requires the joint venture 
parties to put in place the contract mechanisms necessary to 
balance the rights and obligations of each joint venture party as 
they separately sell and uplift gas (and other products) from the 
field. These contract mechanisms must address, as among the 
joint venture parties, the key contract parameters (including the 
allocation of risk and reward, and operating procedures) in much 
the same detail as contracts for the sale of gas to third parties. 
Each joint venture party would have to ensure that the 
arrangements among the joint venture parties supported its 
proposed gas sales to third parties. Each joint venture party 
would have to also ensure that the arrangements between the 
joint venture parties balance each party's rights and obligations 
so that it was not at a disadvantage to the others. 

5.2.8 As gas markets evolve to include such features as a liquid spot 
market, a large number of sellers, a large number of buyers, gas 
storage, and so forth, the market based mechanisms will 
develop to address the key contract parameters among the joint 
venture parties (including the allocation of risk and reward and 
operating procedures). The form and content of the formal 
arrangements among the joint venture parties becomes 
relatively straight forward when one can rely upon the market 
based mechanisms. This is evidenced by the simplified and 
standard form of gas balancing arrangements that are today 
used in North America. 

5.2.9 In the absence of such market based mechanisms that can 
address the allocation of risk and reward, and operating 
procedures, the joint venture parties would have to implement 



for themselves solutions to these issues. In the New Zealand 
context these arrangements would have to be substantially more 
complex than the simplified forms of arrangement that have 
emerged in developed markets. 

5.2.10 The need to put in place the detailed arrangements for balancing 
the rights and obligations of the joint venture parties to each 
other as they separately sell and uplift gas from the field would 
give the joint venture parties less flexibility and variance in 
contract terms with potential gas purchasers. 

5.2.1 1 In summary, it is difficult to envisage how potential gas 
purchasers would be any better off under Scenario 1 marketing 
that under joint marketing. Joint marketing would involve the 
three entities being forced to cooperate and agree on all key 
development, operating and sales parameters before going to 
market. Scenario 1 would involve the three entities being forced 
to cooperate and agree on all of the same key matters. Scenario 
1 marketing is not analogous to competitive marketing. The 
quantity of gas being sold under Scenario 1 would be no greater 
than that sold under joint marketing which in both instances 
would be agreed between the joint venture parties. In fact, under 
Scenario 1 there would be extra layers of constraint: 

the division of the production volumes between the three 
joint venture parties; 

increased risk attached to the performance of each individual 
contract; and 

the details of the contract mechanisms necessary to balance 
the rights and obligations of the joint venture parties to each 
other as they separately sell and uplift gas. 

Effect on ~ r i ces  and contract terms from ioint rnarketinq 

5.2.12 At paragraph 383 the Commission finds that "In a market where 
individual suppliers are not in a position to vary output, there is a 
very substantial constraint on each supplier's ability or incentive 
to compete on price.. .No supplier can increase its revenue or 
market share by undercutting (which in practice would mean 
selling below the market clearing price) its competitors." Further, 
at paragraph 392 the Commission notes that "in general the 
factors that affect price (principally supply and demand patterns) 
are also the predominant influences on terms and conditions." 
These are key conclusions that we support. As noted above, the 
co-operation and agreement on development and production 
parameters required for the development of the field under joint 
marketing and Scenario 1 marketing will constrain each party's 
ability to compete on quantity, terms and price. 



5.2.13 The detailed arrangements for balancing the rights and 
obligations of the joint venture parties to each other will further 
constrain competition on all key contract terms. 

5.2.14 Each joint venture party will be subject to the same detailed 
constraints on its ability to sell gas from the Pohokura field which 
it will carefully protect and in doing so enhance the value of its 
investment relative to the other joint venture parties. Each joint 
venture party will know that if it tries to sell on terms substantially 
more beneficial to it than the terms set with its joint venture 
parties that it risks losing a possible deal. Each joint venture 
party will also know that if it tries to sell on terrns more beneficial 
to the buyer than the terms set with its joint venture parties then 
it will lose value. Therefore, the contract terrns for the sale of gas 
to third parties will tend to settle around the terms agreed among 
the joint venture parties. 

5.2.15 The Commission records at paragraph 393 that "the choice of 
terms and conditions offered potential acquirers of gas is likely to 
be greater under separate marketing, and that a reduction in this 
choice amounts to a lessening of competition." Detailed analysis 
of the key contract terms (see section 4) that must be set by 
reference to the joint decisions on development and production 
matters and the contract mechanisms required between the joint 
venture parties to facilitate Scenario 1 marketing does not 
support that conclusion. In fact the key contract terms will in 
general be either no different under joint and Scenario 1 
marketing or, where there are differences they will often reflect 
that marketing under Scenario 1 will be more constrained than 
under joint marketing. 

Price discrimination 

5.2.16 In paragraph 388 the Commission concludes that some price 
discrimination "may be possible" under joint marketing but that it 
would not be possible under Scenario 1 marketing. The 
Commission notes that "It has not ruled out the possibility that 
such price discrimination would cause a loss of competition in 
the gas market or in downstream markets." 

5.2.17 It is not accepted that price discrimination "can usually occur 
only where the seller has a substantial degree of market power" 
(paragraph 385). Price discrimination occurs in competitive 
market situations. It is possible that it could occur with separate 
marketing as well as with joint marketing depending upon such 
factors as: 

Whether or not there are any provisions in gas supply 
contracts which unreasonably prevent the buyer from on- 
selling gas. 



Seller market power. We reiterate that there is no material 
competition difference between joint marketing and Scenario 
1 marketing. 

Countervailing buyer market power. We agree with the 
Commission's observation that the buyer may have some 
countervailing market power (paragraph 387). It is important 
to have regard to the sale of gas from Pohokura over the life 
of the field and not just in the near term when gas demand 
may exceed gas supply. Over the life of the field supply and 
demand circumstances are likely to vary widely influenced by 
many factors outside the control of the joint venture parties. 

In paragraph 391 the Commission notes that "some 
individual buyers may have a strong preference to avoid 
dealing with a particular Pohokura joint venture party even if 
this meant paying a premium in the price of the gas." We 
note that this raises the possibility of price discrimination 
under Scenario 1 marketing. 

Effect on the development of competitive markets in the future 

5.2.18 The Commission argues that joint marketing of Pohokura gas 
will mean fewer sellers than would otherwise be the case and 
that consequently the depth to the market would be less. It is 
concluded that this would inhibit pro-competitive developments 
in the production market (paragraph 399). This relies upon an 
assumption that under Scenario 1 marketing the three joint 
venture parties will compete. 

5.2.19 For the reasons outlined above we consider that Scenario 1 
marketing is not analogous to competitive marketing and that it 
would not introduce pro-competitive pressure into the New 
Zealand market. The quantity of gas being sold under Scenario 
1 would be no greater than that sold under joint marketing which 
in both instances would be agreed between the joint venture 
parties. In fact, under Scenario 1 there would be extra layers of 
constraint, in particular, the contract mechanisms necessary to 
balance the rights and obligations of the joint venture parties to 
each other as they separately sell and uplift gas. 

5.2.20 The forced introduction of Scenario 1 marketing before the 
market structures necessary to support separate marketing are 
sufficiently developed will retard development of a competitive 
production market in New Zealand for the following reasons: 

It increases risk and cost to gas explorers and producers and 
decreases field value. Of particular importance is that it will 
increase the time between finding a gas field and first 
production which will reduce the value of the field. This will 
deter investment in exploration and development of gas 
fields and limit likely competition from new fields. 



The increased risk, decreased field value and additional 
costs and constraints associated with gas field development 
will be particularly significant for the relatively small 
companies on whom the vibrancy of the New Zealand 
exploration industry depends. 

The contract mechanisms agreed among the applicants to 
facilitate Scenario 1 marketing would constrain the individual 
and collective incentives and ability to develop the upstream 
gas market. For instance, under joint marketing the joint 
venture parties would have a strong incentive to operate the 
plant at capacity and look for opportunities to sell gas when 
the capacity is not fully utilised. and the contractual and 
operational capability to do this. Under Scenario 1 marketing 
the practical effect of the arrangements among the joint 
venture parties is that they are likely to (at least) severely 
restrict the capability of each joint venture party to enter into 
contracts to take advantage of spare short term plant 
capacity. 

5.2.21 Authorisation of joint marketing of gas from Pohokura will assist 
the development of competition in the gas production market 
because: 

It will avoid the unnecessary costs, delay and risk that will be 
incurred if Scenario 1 marketing is imposed in the current 
gas market. 

The Commission has previously noted that there are no 
significant barriers to entry to the New Zealand exploration 
market. This is important because low barriers to entry are 
important for the continued development of a competitive 
market. The imposition of regulatory hurdles as significant as 
the requirement for Scenario 1 marketing and the conditions 
suggested by the Commission (in particular the inability to 
assign the benefit of the authorisation of joint marketing in 
this instance) would be a significant barrier and deterrent to 
new exploration. 

It will permit the applicants to maximise their return from the 
Pohokura field by contracting to operate the plant at 
capacity. 

Summary 

5.2.22 In summary: 

Joint marketing involves three entities being forced to 
cooperate and agree. This is not equivalent to marketing by 
a single entity. 



Scenario 1 requires the three joint venture parties to 
cooperate and agree on all key development, production and 
gas marketing arrangements. 

Scenario 1 marketing is not analogous to competitive 
marketing. Scenario 1 is three highly coordinated and 
constrained sellers of gas produced from a single gas field 
jointly owned. 

Under Scenario 1 marketing the need to put in place the 
detailed arrangements for balancing the rights and 
obligations of the joint venture parties to each other as they 
separately sell and uplift gas (and other products) from the 
field will give the joint venture parties less flexibility and 
variance in contract terms with potential gas purchasers. 

The quantity of gas being sold under Scenario 1 would be no 
greater than that sold under joint marketing which in both 
instances would be agreed among the joint venture parties. 
In fact, under Scenario 1 there would be extra layers of 
constraint. 

It follows that there will be no economically significant 
difference in prices or contract terms. 

It also follows that Scenario 1 marketing will retard the 
development of a competitive production market rather than 
enhance it. 

Price discrimination is possible under both joint and Scenario 
1 marketing. The possibility of price discrimination under joint 
marketing is not associated with any increase in market 
power by producers. The likelihood of price discrimination is 
reduced by the possibility of reselling of gas and 
countervailing market power by buyers over the life of the 
field. 

5.3 Delav 

The Commission's A ~ ~ r o a c h  

The Commission (at paragraph 329) states that the applicants 
have failed to specify the likely delay between joint marketing 
and Scenario 1 marketing. This is incorrect. In the application a 
three year delay was identified for the purposes of analysis. 
This point was repeated in the applicants' letter to the 
Commission dated 21 March 2003 and at the presentation made 
by the applicants to Commission staff on 11 April 2003. The 
point was also made that a three year delay was conservative. 

5.3.2 In paragraphs 320-60, the Commission considers the likely 
delays in the development and production of the Pohokura field 
under Scenario 1 marketing when compared with joint 



marketing. The conclusion is reached (paragraph 360) that 
there will be only a one year delay between the proposal and the 
counterfactual. The Commission's reasons for reaching that 
conclusion are as follows: 

(a) some relevance is attached to the AlPN survey 
(paragraph 333); 

(b) no allowance needs to be made for an appeal of the 
Commission's decision because the appeal would be 
likely to run in parallel with other field development 
preparation (paragraph 337); 

(c) there would be little need to duplicate the work already 
undertaken by STOS as field operator (paragraph 341); 

(d) the joint venture parties will want to maximise their 
revenues by recovering the most liquids from the field as 
quickly as possible (paragraph 344); 

(e) the joint venture parties will conclude all necessary gas 
balancing arrangements, product allocation agreements 
and uplift allocation agreements within this time frame 
(paragraphs 345-49); 

(f) agreements on the appropriate levels of CAPEX and 
OPEX are unlikely to cause substantial delay 
(paragraphs 353); and 

(g) it is inferred that no substantial delay will attach to the 
conclusion of the gas sales agreements entered into by 
each of the joint venture parties (paragraph 355). 

5.3.3 We address each of these reasons in turn, and we also address 
other potential delays: 

AlPN Sunlev 

5.3.4 The Commission's adviser carried out an informal survey of 
international AlPN members, which the Commission finds of 
some relevance in assessing possible delays in the context of 
this application. The Commission does acknowledge that the 
survey was not carried out in a scientific manner. The evidence 
it produces can be described, at best, as anecdotal. 

5.3.5 In paragraph 334 of the Draft Determination it is stated that over 
50 responses were received, but only 17 email responses have 
been made available on the public register. We understand the 
remainder of responses have been destroyed or cannot be 
found. This makes it difficult for the Pohokura joint venture 
parties to properly assess the Commission's reliance on this 
survey, compounding the fact that the Commission gave no prior 



opportunity to comment on the proposed survey before carrying 
it out. 

5.3.6 The law on the proper use of survey evidence is well-established 
and clear (see Patience & Nicholson (NZ) Ltd v Cyclone 
Hardware Pty Ltd [2001] 3 NZLR 490, ARA v Mutual Rental 
Cars Ltd [A9871 2 NZLR 647, Customglass Boats Ltd v 
Salthouse Bros Ltd [ I  9761 1 NZLR 36). Those principles, 
summarised below, do not appear to have been followed in this 
case. 

5.3.7 The value of survey evidence and weight, if any, that can be 
given to it depends upon its adherence to certain principles: 

the survey should be conducted scientifically and in 
accordance with generally accepted objective standards. 
The questions asked should not imply a particular response. 
The methodology used and the results obtained must be 
exactly recorded. 

the cross section of the population sampled must be 
representative and relevant to the question asked. The 
sample size must be sufficient to be a fair representation to 
constitute probative evidence. 

the methodology of the survey, instructions to the interviewer 
(i.e. the Commission's adviser), the surveys actually carried 
out, the questions asked and the answers received should all 
be disclosed to interested parties in advance so they have 
adequate opportunity to check the honesty and accuracy of 
the survey. The totality of the answers given must be 
disclosed and made available. 

5.3.8 Even from the limited information available, the following flaws in 
the survey analysis are readily apparent: 

A mere 17 responses do not make a reasonable sample. Of 
those 17 emails, almost half do not make substantive 
responses to the questions asked. 

The recipients of the email were given absolutely no 
information about the background circumstances or 
conditions applying in the New Zealand marketplace, and 
were not even told what the relevant jurisdiction was. 
Several respondents recognised this, saying that it all 
depends on the parties, their experience and differing 
circumstances. As one noted: "It only makes sense to 
consider 'average time' if we know something about the 
parties involved." 

The responses on potential negotiation time varied wildly - 
reflecting the fact that it is such a situation-specific question, 
as well as the diverse backgrounds of the respondents' 



national location and experience. For instance, one 
response said of gas balancing: " I have looked into this 
several times but have always been able to find a better 
solution (usually joint marketing)". 

Several responses expressly mentioned the complexity of 
both the documents involved and the commercial issues to 
be negotiated. For instance: "...the negotiating of and 
crafting of these agreements may be an arduous task. In 
short there is no simple standard form agreement which 
serves to resolve the underlying commercial issues between 
the parties ..." 

Most responses appear to be from the United States or 
countries with much larger gas markets exhibiting the usual 
indicia of fully mature markets (depth, liquidity, storage 
facilities, financial markets, etc.). Additionally, the United 
States has a long history of developing gas balancing 
agreements, with litigation producing many court precedents 
for guidance. Emails suggesting that gas balancing can be 
negotiated and documented in a few short weeks or months 
are all derived from having that detailed background to draw 
on, which New Zealand parties do not. It is a fact that there 
is no New Zealand experience of the contracts which are 
necessary to support balancing arrangements, and the 
extent of the learning curve that will be involved should not 
be underestimated. 

5.3.9 The survey information does not meet the criteria to be lawfully 
usable as any evidence of delay timeframes. 

5.3.10 Moreover, given the haphazard nature of the survey, the wide 
mixture of responses and the uniqueness of the market and 
other conditions the applicants would face if forced to pioneer 
separate marketing in New Zealand, the Commission cannot 
credibly attach any weight at all to these emails. 

Appeals 

5.3.1 1 The Commission has expressed the view that any appeal would 
be likely to run in parallel to other field development preparation 
(paragraph 337). 

5.3.12 If authorisation is denied, or granted on unacceptable terms, the 
joint venture parties most expedient option to develop the field 
would be to appeal the decision. At the moment the scheduled 
date for the final investment decision (involving a commitment to 
proceed to spend a further [ ] to develop the 
field) is March 2004. The parties will be unable to proceed past 
this decision point until the gas marketing risk is resolved. This 
risk will also impact on finances. The Commission's conditions 
mean that funding for the project will not be obtainable, 
continued development preparation will come to a halt. 



5.3.13 Accordingly, if authorisation is not unconditionally granted to this 
application, the most likely outcome will be an appeal during 
which time the applicants would not continue to incur 
expenditure, and certainly not beyond the FID point. The project 
team would be disbanded and would only be remobilised when 
security in relation to marketing is achieved. The applicants will 
not incur further major development expenditure without a 
secure marketing platform. 

5.3.14 The Commission has expressed the view that the parties are 
*unlikelyn to duplicate sub-surface work in separate marketing 
and that, to the extent that some additional interpretation of the 
existing data may occur, it is unlikely to amount to "much" of a 
delay (paragraph 341). 

5.3.15 We have already addressed this matter in our letter to the 
Commission dated 21 March 2003 and at our presentation to 
Commission staff on 11 April 2003. The position is as follows: 

Key to earliest development of the Pohokura field is that the 
joint venture parties are willing and able to co-operate in all 
aspects of the work required to appraise and develop the 
field. Anything that (a) blocks the ability of the joint venture 
parties to fully co-operate on work critical to the appraisal 
and development or (b) introduces additional work is likely to 
delay the development of the field and the commencement 
of production of gas. 

The joint venture has engaged Shell Todd Oil Services 
(STOS) to conduct technical and operational work for the 
appraisal and development of Pohokura. The joint venture 
parties in general rely on the work STOS conducts on behalf 
of the joint venture in deciding how to appraise and develop 
the field. That appraisal and development work is integrated 
with the cornmerciallmarketing work undertaken by the joint 
venture parties. 

The joint venture parties have conflicting interests in aspects 
of the appraisal and development of the field (for instance, 
use of downstream infrastructure). Those conflicts are 
manageable in the context of an overall joint effort to develop 
the field. In that situation, the joint venture parties are 
sufficiently aligned as to work jointly in the key aspects of 
appraisal, development, commercial and marketing work. 
That co-operation saves time and cost. 

The current appraisal and development schedule relies upon 
appraisal, development, commercial, and marketing work 
being undertaken concurrently and with strong integration 
and reliance on the work of STOS to achieve first gas in 
February 2006. 



The applicants consider that if the joint venture is required to 
separately market gas this will introduce (further) 
misalignment. The alignment that currently exists that allows 
the joint venture parties to co-operate and rely on the 
resources of STOS will be severely impaired. Accordingly, if 
the applicants were forced to separately market, aspects of 
operatorship would have to be considered. That would be a 
substantial and time consuming exercise. 

As CRA noted in their report dated 20 December 2002, the 
high level of uncertainty, very large sunk costs and common 
property characteristics of this project combine to imply 
scope for post-contractual opportunism in gas marketing and 
production arrangements. This scope produces inordinate 
co-ordination difficulties in specifying a credible arrangement 
for separate marketing. This co-ordination problem is 
exacerbated by the fact that New Zealand does not have a 
spot market for gas and is almost certainly not going to have 
one of the requisite depth in the foreseeable future. 

Enforced separate marketing will compel the applicants to 
invest in extra risk mitigation strategies. This will include 
spending more money and time prior to development 
decisions in understanding the subsurface structures. 
Management of "shocks" post development will be more 
difficult under a separate marketing arrangement (with 
competing contracts), and so ex ante investment to reduce 
the probability of such surprises will be valuable. 

The misalignment of joint venture party interests in managing 
the subsurface risk will very likely result in each joint venture 
party undertaking at least in part its own subsurface analysis 
rather than relying solely on the work of a common operator. 
This will introduce more cost and delay. It is very likely that 
the separate subsurface analysis will generate different 
conclusions and this will cause further misalignment. 

5.3.16 The Commission has expressed the view that both Shell and 
Todd should be "reasonably comfortable" with STOS' analysis 
under either joint or separate marketing. Separate selling is a 
totally new dynamic in the New Zealand context and status quo 
positions cannot be assumed to prevail. New protocols between 
the joint venture parties and STOS will be required and these 
will take time to agree and implement. For example, there will 
need to be clear understandings relating to the circumstances in 
which instructions can be given to STOS. For this reason, Shell 
and Todd do not accept the Commission's position that they can 
be "reasonably comfortable" with STOS' analysis. 

5.3.17 The issues which give rise to potential concern include: 

advice on reserves, subsurface; 



decision on the optimal design of the plant, pipelines, 
redundancy etc; 

capacity restrictions notifications and allocation of 
deliverability; 

deciding who gets capacity when it is short and parties have 
minimum quantity requirements; 

timing of capacity; and 

use and share of under-utilised capacity. 

5.3.18 Some means of addressing those issues would have to be 
found. Possibilities include each party engaging its own 
operator or, at least undertaking a substantial level of 
independent review of the operator's work. 

Maximisation of revenues 

5.3.19 Given the current fuel concerns for electricity generation in New 
Zealand, extraction of the Pohokura gas may well be valuable to 
the joint venture parties and to the economy. However, the 
applicants will not invest in the necessary infrastructure to 
extract that gas (and the liquids) until they have in place 
contractual arrangements for the sale of gas and management 
of the massive risks they face. Enforced separate marketing 
would significantly increase commercial risks, and therefore the 
scope and complexity of the appropriate contracts. 

5.3.20 The Commission's framework for drawing its conclusion is 
inappropriate, because it fails to incorporate the state of the 
market and appropriate commercial decision making that reflects 
risk management and the availability of delay options. The gas 
market in the immediate future has downside risk as well as 
upside potential and, beyond the short term, uncertainty is such 
that it is difficult to plausibly specify scenarios. The uncertainty 
and the magnitude of the sunk investment required to develop 
Pohokura requires, for acceptable economic and commercial 
risk management, long term contracts in place before investment 
that develops the field. Without such contracts, individual joint 
venturers are vulnerable to very substantial risks that depend 
upon the future state of the market. Once such contracts are in 
place, there would be urgency for development and gas off take. 
Before they are in place, there will be commercial decisions to 
be taken about the timing of these contracts. The contract 
timing will be affected by institutional arrangements, e.g., the 
permissibility of joint marketing (and any regulatory conditions on 
it), and by commercial assessments of the options to delay. 



Gas balancina and related aareements 

5.3.21 The Commission has accepted that product balancing 
arrangements are likely to be the most contentious issue facing 
the applicants if required to separately market gas from 
~ohokura.' It devoted five short paragraphs to this issue in its 
Draft Determination, leading to the view that "the incentive of 
realising early revenue from the sales of Pohokura products is a 
strong incentive to successfully conclude the negotiations". The 
Commission has not provided any assessment of how the 
negotiations might be concluded and has not addressed any of 
the substantive points raised by the applicants, including in its 
letter dated 21 March 2003 and at the presentation to 
Commission staff on 11 April 2003. 

5.3.22 Scenario 1 would require the applicants to agree on a balancing 
arrangement. While not having to deal with the same scale or 
scope of complexity as a Scenario 2 balancing arrangement 
(because of the mitigated over-extraction incentives), the 
transaction costs of negotiation will be significant and the time 
required to complete the agreement will inevitably delay the 
project. 

5.3.23 The are two primary balancing arrangements that theoretically 
could be considered. The first is balancing externally with a 
market and other fields and the second is internal balancing. 
External balancing is not practicable in the New Zealand context 
at present and will not be considered further. 

5.3.24 Internal balancing requires taking gas from one party and 
providing it to another. This is impossible during term gas 
contracts unless the sanctity of buyer contracts is impinged or if 
gas is withheld from the market and that would prevent buyers, 
bankers and shareholders supporting the development. The 
alternative is to attempt to force bankers and shareholders to 
take on disproportionate reserves risk towards the end of the life 
of the field. Reserves risk under normal joint marketing 
conditions is already a major uncertainty for bankers and they 
consequently rigorously review that risk before providing finance. 
Scenario 1 marketing further increases the reserves risk 
(because of the common pool problem). The level of risk is 
likely to be unacceptable to bankers. 

5.3.25 The remaining option is to balance quantity between the joint 
venture parties at an agreed price. That price would have to 
change with market conditions and hence be regularly updated 
to the market price. There are real difficulties in determining the 

. There will be a need to try and anticipate and deal in advance with the competing contractual issues between 
owners. The current disputes and litigation among downstream purchasers of Maui gas and between those purchasers 
and the Crown are illustrative of the consequences of competing views on rights to gas. If those sorts of differences 
were elevated into the producer context, a high level of disfunctionality would result. As already discussed, anticipating 
and dealing with all such issues in advance would not be feasible. Even if they could all be dealt with, very substantial 
delay in development would result. 



"market price" in New Zealand because sales at the producer 
level are small in number, large in volume, sporadic and on deal 
specific terms and conditions. 

5.3.26 Unless the balancing price is adjusted regularly, perverse and 
inefficient incentives will be established within the joint venture. 
For example, if the balancing price is higher than the price sold 
by the separate parties then the separate parties will have an 
incentive to sell their entire share at the balance price. 
Alternatively if the balancing price is lower than the price sold by 
the separate parties then the separate parties will have an 
incentive to take gas from the other parties at the balance price. 
This net result is that parties sell under each others' contracts 
and prices have to be agreed between the parties. The two key 
features of joint selling have thus been recreated. It can thus be 
seen that in the New Zealand context at this time separate 
selling arrangements will inevitably have to be so close to joint 
selling that from a competition point of view they are equivalent.* 

Cost to maintain ~roduction - CAPUVOPEX 

5.3.27 The primary issue here is how to structure the obligation to pay 
operating costs to maintain production. The options are to pay 
either on the basis of use or on the basis of equity interests in 
the field. Under Scenario 1 marketing, allocating those costs 
would become particularly problematic in the tail of production 
and if one party has overlifted against its equity entitlement 
earlier in field life. As the party's lift decreases later in field life, it 
is unlikely to want to contribute to OPEX on an equity basis. 

5.3.28 In all joint ventures around the world the joint venture parties pay 
their equity share of costs and capital. Because in New Zealand 
there is not the ability to maintain equity balances by balancing 
excesslunder take by the parties, the parties will seldom if ever 
receive their equity percentage of production. They may 
therefore want to discuss a new untried system of varying the 
contribution to costs and capital depending on the likely future 
benefits that may accrue to one or other of them. 

5.3.29 This however opens up even bigger problems because it means 
that both the equity returns and equity obligation to costs and 
capital could vary. This effectively will be varying the equity 
interests in the joint venture. 

The negotiation of the development plans and the mechanisms to balance the rights of the applicants will introduce a 
series of negotiations that are avoided if the gas is marketed jointly. It is difficult to predict the length of these 
negotiations. The CRA report refers to the work of Libecap and Wiggins (1985). They study the impact of information 
asymmetries on negotiation time for joint agreements in the US oil and gas industry. Each party to the proposed 
agreement on a given gas or oilfield may have multiple wells drilled into the field. From these wells information about 
the field is gathered, which is private to that party. Since under a joint arrangement the share of net revenues from the 
whole field attributable to each party is determined by the value of the wells each party owns, each party has an 
incentive to overstate the value of its wells. This reduces the ability of each party to credibly share information on the 
value of its wells. In these circumstances, negotiation of joint venture operating agreements takes on average seven 
years, versus six months when there are no such information asymmetries. The Libecap and Wiggins work is instructive 
as to how much extra time information asymmetries can add to the length of a negotiation. 



5.3.30 The parties may have to face the risk that at some stage 
incremental operating cost and capital costs to maintain 
production may not be approved because a party no longer 
receives a sufficient return to justify the expenditure. This would 
result either in production declining pre-maturely or the other 
parties having to fund costs disproportionately. In either event 
there are likely to be significant disputes among the joint venture 
parties. 

5.3.31 Other issues that are likely to arise include: 

obligation to pay capital cost necessary to maintain 
production profile; 

liability to pay increased costs for gas treatment at end of 
field life; 

contribution to capital costs to increase production or 
overcome unexpected problems; and 

allocation of abandonment costs. 

Gas Supplv Aureements 

5.3.32 In paragraph 355 the Commission accepts that it is likely that the 
gas supply agreements will need to follow the agreement on gas 
balancing agreements. The applicants would be unlikely, under 
Scenario 1 marketing, to test the market until there was sufficient 
comfort in gas balancing arrangements. The individual joint 
venture parties will be required to meet individual buyer's 
requirements, which will not necessarily match each joint 
venture party's entitlement to gas from the field. For example, a 
new CCGT requires around 20 PJ per annum for a period of 12 
to 15 years. Todd individually would be unable to meet this 
demand. While a buyer could buy two parcels of gas, a prudent 
buyer would want the one Pohokura seller's contract to be 
conditional upon also receiving another contract from a 
Pohokura seller. In these and other circumstances, it would be 
futile to incur the costs of negotiating contracts with potential 
purchasers without the prior knowledge that there are balancing 
arrangements to support the performance of the contracts. 

Other Matters 

5.3.33 In addition to the above matters discussed in the Draft 
Determination, the applicants say that the following factors will 
also contribute to delay. 

Parties involved in neuotiatinu separate marketinq 

5.3.34 It is important to record that there are a number of parties whose 
interests must be addressed, including: 



Consortiurns of banks to finance development 

Shareholders 

Buyers of the gas 

Authorities: e.g. Commerce Commission 

5.3.35 Each of those stakeholders is likely to have conflicting interests. 
Unless those conflicting requirements can be satisfied, no 
development is possible. The process of meeting those 
interests will be an iterative, recursive and time consuming one. 

Riuhts of use of joint venture assets and liabilities for dis~m~ortionate 
use - 

5.3.36 Under the existing joint venture agreement all assets are used 
on an equity basis. Under separate selling that would have to 
be changed to accommodate imbalance and spread marketing 
requirements. A major point of resolution would be whether and 
on what basis, a joint venture party may have access to more 
than its equity share of capacity. 

5.3.37 There will be associated liability issues in the event of: 

Damage to the assets while a party is accessing more than 
its strict equity entitlement. 

Liabilities for assets used disproportionately by a party. 
Under the existing joint venture agreement each party picks 
up its own equity share for third party liability, environmental 
liabilities etc. If at the time of an incident one party is using 
the assets disproportionately should this party assume such 
proportion of liability associated with the use of the assets or 
pay its equity share even if it is hardly using the assets? 

5.3.38 There will have to be penalties on the use of unauthorised 
capacity and some means of deciding whether the unauthorised 
use of capacity was deliberate or accidental. 

Plant desian and sparim ca~acitv 

5.3.39 It is possible that under Scenario 1 marketing, the joint venture 
parties' requirements of design parameters may change 
significantly at the end of the separate selling process. The 
expectation that this would happen would drive parties to defer 
detailed design until after separate marketing had been 
completed. There would need to be an iterative process to get 
agreement on design. Once this agreement is reached it would 
constrain the ability of the joint venture parties to offer different 
terms and conditions except in the unlikely event that the joint 
venture parties agree to fund the facility to achieve different 
capabilities. 



5.3.40 This means that under Scenario 1 marketing detailed design 
takes place in series after marketing, whereas under joint 
marketing detailed design can occur in parallel with marketing. 

5.3.41 Other issues that would have to be addressed would include: 

who pays for additional capacity and redundancy 

allocation of planned capacity 

rights to excess capacity 

protection of rights to capacity 

penalties for use of another's capacity 

who pays to overcome constraints 

Additional Commerce Commission aooroval 

5.3.42 As noted above, if the Pohokura joint venture parties are 
required to engage in Scenario 1 marketing, they will need to 
enter into contract mechanisms to balance the rights and 
obligations of each joint venture party. In the absence of a 
suitable commodity market, the cash balancing arrangements 
will be of particular importance. This matter will not be settled, 
because of the potential for cheating, unless the parties know 
the price at which they will each sell gas to purchasers. This 
inevitable sharing of information has the potential to be viewed 
by the Commission as being likely to have the effect of (or to 
provide a mechanism for) fixing, controlling or maintaining the 
price of gas to be supplied by each joint venture party. 
Accordingly, there is the risk that the gas balancing agreement 
would contain a provision amounting to price fixing. 

5.3.43 Unlike the case of joint marketing, Scenario 1 would be unlikely 
to have the benefit of the section 31 exemption. Clearly there 
would not be joint supply to purchasers under Scenario 1, and 
there is the potential that there will be supply which will be 
disproportionate to the interests in the field which are attributable 
to each joint venture party. 

5.3.44 Accordingly, Scenario 1 will involve a different competition 
assessment to that which applies to the current application, and 
a new application for authorisation for Scenario 1 marketing will 
be required. 

Seauencina oroblems 

5.3.45 Finally, it is important to consider the process by which the 
issues identified above may be resolved. It may be possible to 
address some of the matters in parallel and not necessary that 



they be addressed sequentially. Accordingly, the timeframes 
indicated for each matter might not all be cumulative. 

5.3.46 However, it is likely that each matter will require to be addressed 
more than once. The process would be an iterative and 
repetitious one. For example it is highly likely that: 

evaluation and design of plant parameters will need to be 
revisited once Scenario 1 arrangements have been effected, 
to ensure that the plant design initially selected is capable of 
meeting the cumulative obligations of the sellers under the 
various gas sales agreements, for example product mix. 

any design changes required as a result of that review will 
need to be tested not against those customer requirements 
but also against practical operational requirements and cost. 
If there are issues of either sort then there will be a need to 
address those with buyers. 

the design team is likely to be demobilised/remobilised 
during this process to avoid unnecessary costs. In fact, 
whereas the joint venture has been undertaking marketing in 
parallel with preliminary and detailed design, design and 
development is likely to cease if any of the proposed 
conditions are imposed upon the authorisation. 

5.3.47 Finally, if authorisation is not unconditionally granted there will 
be a delay pending an appeal as stated earlier. The design 
team will be demobilised pending the resolution of any such 
appeal. 

5.4 Timeline of delay 

At our presentation to Commission staff on 11 April we provided and 
made available a schedule of the sequence of tasks required to be 
achieved to bring the Pohokura field into production. We are currently 
reviewing this schedule and will, in the next few days, provide a revised 
schedule which will set out the relevant timeline which will further 
support our claim that Scenario 1 will clearly involve a delay of more 
than three years. 



6. DETRIMENTS 

6.1 As already discussed, there can be no claim that separate marketing 
has competition benefits over joint marketing. In fact, joint marketing 
has competition benefits over separate marketing. Accordingly, there 
are no detriments attaching to joint marketing. 

6.2 We deal with the Commission's specific detriment claims below. 

Allocative Efficiency 

6.3 The Commission claims that joint marketing would result in allocative 
efficiency losses due to: 

Price discrimination; and 

Longer-term retardation of a competitive gas market. 

6.4 The CRA report discusses the ability of the joint venture parties to price 
discriminate, and the efficiency consequences of any price 
discrimination. The key conclusions are that: 

there is no difference between the factual and the counterfactual 
regarding the ability of the Pohokura joint venture parties to price 
discriminate; 

"substantial market power" is not a prerequisite for price 
discrimination. In fact, firms facing competitive pressure may be 
forced to price discriminate to recover their fixed costs and be viable, 
whether they market jointly or separately; and 

if price discrimination is possible (which depends on resale 
opportunities), it is likely to be allocatively and dynamically efficient 
in this industry. 

6.5 The Commission argues that separate marketing would facilitate a more 
competitive gas production market, because the separate sellers would 
result in a greater depth to the market. 

6.6 We emphasise again that Scenario 1 marketing is not the same as 
competitive marketing. Scenario 1 is three highly coordinated and 
constrained sellers of gas produced from a single field jointly owned. 
Comparing Scenario 1 marketing to joint marketing is not the same as 
comparing three sellers to one. This is a theme of the CRA report and 
this submission. 

6.7 We also wish to re-emphasise that because separate marketing 
increases risk and decreases field value, it must also reduce entry 
incentives. The contract mechanisms agreed among the applicants to 
facilitate Scenario 1 marketing would constrain the individual and 
collective incentives and ability to develop the upstream gas market. 
Accordingly, it is actually separate marketing that would retard the 



development of a more competitive gas production market. As CRA 
noted in its original report, joint marketing is pro-competitive and 
dynamically efficient. 

6.8 The increased risk and decreased field value consequent upon separate 
marketing is particularly significant for the relatively small firms on whom 
the vibrancy of the New Zealand market will depend. As CRA notes in 
its report, the small New Zealand market and non-tradability of gas must 
affect the interest of large multinational firms to explore here. 

Dvnamic Efficiency 

6.9 The Commission claims that there will be dynamic efficiency losses 
moving forwards from a retardation of a competitive gas market. For the 
reasons noted above, this is incorrect. 

6.10 The Commission also claims that joint marketing would deter entry and 
enhance the potential for Shell and Todd to "leverage their market 
power into down-stream markets" (paragraph 435). The CRA report 
demonstrates that these risks are actually greater under separate 
marketing than under joint marketing. Joint marketing would: 

provide greater incentives for entry as it implies lower risk and higher 
field value; and 

constrain any attempt by one joint venture party to provide 
favourable supply terms to a subsidiary. 



PUBLIC BENEFITS 

7.1 The Commission has considerably underestimated the benefits of joint 
marketing in its Draft Determination: 

The Commission has assumed that separate marketing would only 
lead to a one-year delay in production. As discussed elsewhere in 
this submission, this is not plausible. 

Assuming the one-year delay, the Commission has attempted to 
predict the extra surplus from Pohokura at the end of field life in 
order to offset this against the earlier loss. At least under one 
production scenario, the Commission estimates a net benefit from 
delayed production of gas. Such a scenario is extremely unlikely. It 
may be that there is a mismatch between model results and a 
qualitative assessment resulting from attempting to predict demand 
and supply conditions, and accordingly welfare, so far out into the 
future utilising trends. CRA believes that it is more appropriate to 
treat welfare past some near date, in our case six years in advance, 
as stationary, as described in its report. 

The Commission has limited its analysis of liquids to condensate 
and has not attempted to estimate the losses arising from delayed 
LPG production. CRA carries out this extra analysis. 

7.2 The CRA report quantifies the appropriate public benefits. 



8. THE AUSTRALIAN BACKGROUND 

8.1 The applicants consider it useful to examine the Australian situation and 
to make comparisons, where comparisons are validly drawn, between 
what has happened in Australia and what is proposed in New Zealand. 
Many of the issues examined in the Australian gas industry as it has 
evolved are being examined in New Zealand as well. It appears the 
Commission agrees with that examination. However, it is crucial to 
apply the proper comparison framework to the gas market conditions 
currently existing in New Zealand. The Commission has not done this. 
This section below explains the reasons why: 

the ACCC authorities deserve to be given more weight and attention; 

the consistency of approach of the ACCC is striking; 

the examples raised by the Commission as evidence of separate 
marketing bear little resemblance to the conditions facing the 
Pohokura gas field; 

the results of the COAG report are completely consistent with a 
finding that separate marketing from the greenfields Pohokura site is 
unlikely to be feasible, a view confirmed by one of the authors of this 
report Mr David Agostini (see Appendix B). 

8.2 The Australian decisions 

8.2.1 The Commission at paragraphs 163-67 of its Draft 
Determination briefly acknowledges the directly applicable 
Australian precedent, although it examines only two of the more 
recent ACCC decisions concerning the North West Shelf Project 
and the Mereenie Producers. To the extent this selective 
reference to the ACCC decisions gives the impression that they 
are somehow outdated or isolated precedent, it is wrong. In fact, 
the ACCC decisions form an unbroken line of authority from 
1977 onwards determining that: 

separate marketing of natural gas is not feasible given the 
market conditions in different regions of Australia; and 

to force the separate marketing of gas would be likely to slow 
or prevent field development, and retard exploration and 
industry growth generally, hence leading to an outcome no 
more competitive than one where joint marketing is 
acceptable. 

8.2.2 The Commission appears to have given little weight to the 
consistent line of ACCC authority. It has not carried out a proper 
comparison of the market conditions in question in those 
decisions. Rather, the Commission simply notes that it has 
chosen a different counterfactual to that consistently employed 
by the ACCC. Whereas the ACCC accepts that a scenario of 'no 
development' is likely if joint marketing is prohibited, the 



Commission has selected a scenario of 'delayed development 
with a form of coordinated marketing' (Scenario 1). 

8.2.3 The Commission then uses its choice of a different 
counterfactual to simply dismiss the Australian decisions as 
irrelevant, without any real discussion of the powerful logic and 
analysis contained in those decisions. But the core question in 
the ACCC cases was whether the relevant market conditions 
were sufficiently developed to be able to support separate 
marketing. That crucial enquiry transcends the issue of which 
counterfactual tool is applied, and the reasoning and 
observations in those cases remain highly pertinent and 
persuasive in relation to this current application. 

8.2.4 The Commission has simply skipped ahead to give primacy to 
atypical instances of what may or may not arguably be 'separate 
marketing'. But the force of the ACCC cases cannot be so lightly 
dismissed. In fact, they offer a much closer comparison point for 
this present application on a number of quite crucial issues. 

8.2.5 The North West Shelf Project determination: 

surveyed the United Kingdom and United States gas 
'commodity markets' and found a number of features of the 
gas markets in existence there which have enabled separate 
marketing to have become the norm; 

compared that with the West Australian gas market and 
recognised that "few (if any) of these features currently exist" 
and that it was instead a 'contract' or 'project market'; 

developed an important checklist of market features against 
which to measure progress towards a mature market where 
separate marketing would become viable, and resolved to 
revisit that progress where necessary; and 

declared that market circumstances in West Australia were 
not sufficiently mature to support separate marketing. 

8.2.6 The key focus was always on whether suitable and sufficient 
market features were in place to enable separate marketing to 
be feasible. That is the proper enquiry for the Commission to 
address in relation to Pohokura. 

8.2.7 The Commission has not discussed this analysis at all in the 
New Zealand context. In particular, it has not addressed where 
on the time-line of market evolution it believes the Pohokura field 
sits in relation to the Australian history. The reality is that 
because of the Maui-dominated development of the New 
Zealand gas market, this is the first time this issue has arisen in 
New Zealand. The Pohokura application is the equivalent of 
Woodside's pioneering application to the ACCC in 1977. 



8.2.8 To draw the correct comparisons with the Pohokura situation 
requires careful analysis of the factual circumstances present in 
the ACCC cases. The Commission has not sufficiently analysed 
those circumstances. Neither the North West Shelf Project 
(1 998) nor the Mereenie Producers (1 999) determinations 
concerned new greenfields developments. The gas field in 
question in the North West Shelf case had already been in 
production for around 13 years and the determination was 
required because a new joint venture party was not subject to an 
existing earlier authorisation. A counterfactual of 'no 
development' seemed an odd element to the decision, as there 
was no question about the gas not coming into production - field 
development had long since been achieved already. That same 
gas field was actually the subject of the Woodside ACCC 
authorisation of 1977, when it was a greenfields new 
development. That is the appropriate factual comparison. When 
dealing with it as a greenfields site, the ACCC had given 
authorisation with no conditions attached and for an indefinite 
time period. 

8.2.9 The Mereenie Producers decision did not involve a greenfields 
development either. The field had been producing since the mid- 
1980s and several earlier contracts had been agreed and 
performed. The applicants sought to enter another new contract 
linked to expansion of the facility. This led one party to argue, 
perhaps plausibly, that as development had long since taken 
place and initial costs recovered, there was no reason why 
separate marketing could not commence for further contract 
negotiation rounds. Yet even in that situation the ACCC still 
doubted that market conditions existed to support separate 
marketing, and saw appropriate and sufficient benefits to grant 
authorisation. A fortiori, it is even more apparent that separate 
marketing from a greenfields undeveloped site in New Zealand's 
immature market conditions is not feasible. 

8.2.10 For the Commission here to prevent joint marketing from the 
Pohokura field when it is a long way from being in production yet 
is a much tougher line than the ACCC decisions and greatly 
compounds all the usual difficulties that field owners face in 
bringing a new field to production. The result will be significant 
delay in gas entering the market. 

8.3 The ACCC's view is consistent 

8.3.1 It has been overlooked, not only by the Commission but also by 
the tendentious NZlER paper prepared for NGC that the ACCC 
itself recently re-considered separate marketing and made a 
submission to the COAG review in May 2002. The ACCC 
revisited its earlier views from the North West Shelf Project 
decision. It repeated the checklist of elements of a mature 
market that need to develop before separate marketing is 
feasible, and expressly noted (at page 88) that where those 
elements are absent: 



"... the prohibiting of joint marketing of gas might dissuade new 
investment in gas production. In that instance, authorisation of 
joint gas marketing is likely to be in the public interest and is 
likely to remain a feature of the gas industry until such criteria 
are satisfied. It is not clear that the market has evolved 
(according to the indicators set out in the Commission's North 
West Shelf Authorisation determination of July 1998) to enable 
separate marketing. The construction of gas transmission and 
distribution pipelines has fostered new entry into gas production 
and sales by joint venture producers, who maintain the industry 
norm of co-ordinated marketing. In those circumstances it would 
be difficult to demonstrate that co-ordinated marketing activities 
are necessarily a breach of the Trade Practices Act. Arguably it 
has facilitated new investment although it may be one of a 
number of factors contributing to a reduced level of competitive 
activity in the market" 

8.3.2 The consistency of the ACCC, even beyond the North West 
Shelf Project case, is impressive. When specifically addressing 
this point in 2002, the ACCC stood by its earlier views that the 
relevant markets had still not evolved to a situation where it 
thought separate marketing was feasible. 

8.3.3 We note that the Commission has had discussions recently with 
ACCC staff members and drawn conclusions on their views, 
seemingly in line with the above statements. However, filenotes 
and transcripts of the ACCC discussions have not been made 
publicly available by the Commission, so the applicants have no 
opportunity to examine the whole context of the discussions or 
test the Commission's interpretations. 

8.3.4 Notwithstanding this the Commission claims, in relation to the 
Australian gas market that "Joint Marketing may have been the 
standard approach in the past, but examples of separate 
marketing are now beginning to occur." (paragraph 300). This is 
directly contrary to the ACCC's view, expressed to COAG just 
last year, that there had been new entry by "... joint venture 
producers who maintain the industry norm of co-ordinated 
marketing." 

8.3.5 The ACCC is not noted for being any sort of "soft" regulator. It 
has a specialist Gas Group of staff members devoted to in-depth 
study of and regulation of the industry. It has produced several 
reasoned, fully-argued decisions authorising joint marketing in 
circumstances similar to the Pohokura field, and is consistent in 
its views. In all the circumstances, it is those decisions of the 
ACCC that deserve more authoritative respect, rather than 
speculative discussions about isolated instances of what 
purports to be separate marketing. 



8.4 Maturina markets and the COAG review 

8.4.1 There remains a major question whether Australian markets in 
2003 are the appropriate comparison point for the New Zealand 
market. The Australians have evolved a lot further down the 
path towards a mature gas market than we have. Critically, the 
Australian market is many times larger than is the case in New 
Zealand. Even so, Australia is only now on the verge of reaching 
a market which might soon be capable of supporting forms of 
separate marketing, and only in some regions. The key ACCC 
cases were decided at a time when Australian market conditions 
more closely resembled those still pertaining in the less- 
developed and relatively immature New Zealand market. 
Australian experience from the 1990s provides a close parallel 
for the New Zealand market in 2003, which is much further back 
on that evolutionary path. 

8.4.2 The ACCC list of relevant elements from the North West Shelf 
determination stated (at page 48): 

"While it is impossible to be prescriptive about exactly what 
market features need to develop before separate marketing 
will be viable in WA, the greater the number of the following 
list of market developments that are introduced, the greater 
the likelihood that separate marketing will be viable: 

a significant increase in the number of customers; 

the entry of new competitive suppliers; 

additional transportation options; 

storage; 

the entry of brokerslaggregators; 

the creation of gas-related financial markets; and 

the development of substantial short term and spot 
markets." 

8.4.3 The appropriate question is not whether separate marketing 
might be feasible even if one or two of the elements of a mature 
market are not present - because, in New Zealand, we do not 
have anv of those key elements yet. It is a somewhat academic 
or moot point whether separate marketing would be feasible with 
any one element missing, but at the very least a number of them, 
or the majority of them are required. Before New Zealand 
considers enforced separate marketing, with its potential cost to 
the growth of the industry and chilling effect on badly-needed 



exploration, at least some of the elements should be present - 
which they are not. 

8.4.4 For example, both the New Zealand and Western Australian 
markets can be characterized by: 

few customers; 

limited transport infrastructure; 

few sellers 

lack of gas storage; 

few brokerslaggregators; 

lack of gas-related financial markets; 

the lack of substantial short term and spot markets. 

8.4.5 In the context of these similarities, the applicants consider that 
the issues identified concerning the feasibility and lack of 
separate marketing in the Western Australian market have 
relevance to considerations of the feasibility of separate 
marketing applied here in New Zealand. The conclusions of the 
most recent review in Australia, the Energy Market Review for 
the Council of Australian Governments (COAG), appear to 
support that. The applicants have commissioned an Australian 
expert in the matter to provide his opinion. Mr David Agostini 
comes from a central role in that recent COAG review in 
Australia. 

8.4.6 The main conclusion of the COAG report is that there must be 
careful focus on the facts of each particular application for 
authorisation of joint marketing. It mandates the ACCC to 
continue its case-by-case approach. The applicants agree that 
approach is appropriate, and maintain that the Commission here 
has not paid enough attention to the particularities of the 
Pohokura situation. 

8.4.7 The Commission appears to rely more heavily on the KPMG 
report made to the COAG review than the findings of the review 
itself. Mr Agostini in his report explains that the KPMG 
arguments were far from universally held and that several of its 
suggestions were rejected. Much depends on a proper analysis 
of the field under examination. But even under the thinking 
espoused by KPMG a new areenfields development like 
Pohokura would clearly fall within the criteria for cases where 
KPMG would not expect separate marketing to be feasible. The 
Commission fails to acknowledge the force of this finding of 
KPMG and COAG. 



8.5 Com~arisons and exam~les relied upon bv the Commission 

8.5.1 The Commission has also looked to the Australian experience. 
In particular the Commission cites the ThylacineIGeographe and 
Yolla joint ventures as examples of separate marketing 
occurring. 

8.5.2 While, in this evolving eastern Australian market, the opportunity 
has arisen for joint venturers to develop novel arrangements, 
that does not mean they amount to 'separate marketing'. . 
Further, there are important distinctions to be made between that 
market and New Zealand market. They are very different in 
terms of size and relative maturity. As Mr Agostini notes, even 
the eastern States' market alone is more than triple the size of 
the New Zealand market. 

8.5.3 Notwithstanding the significantly more advanced maturity of the 
eastern Australian market compared to the New Zealand market, 
relative to the factors identified above, producers in their 
submissions to COAG have made it clear that the eastern 
Australian market has not yet developed the degree of maturity 
necessary for true separate marketing to be adopted as the 
n0rm3. 4. 5,6 . Mr Agostini underlines this point where he points out 

the COAG Energy Review Panel concluded that comparison with 
markets such as the United States and United Kingdom are 
invalid, as such comparisons ignore the relatively immature 
nature of the Australian market. 

8.5.4 The examples cited by the Commission, namely 
Geographerrhylacine and Yolla, are not in our view supportive of 
any general proposition that separate marketing is feasible in 
other than the most particular circumstances. ltshould be noted 
that Origin Energy, a participant in both joint ventures, has stated 

BHP Billiton: 14 October 2002 
Joint marketing exists pfimafily because of a 'lack of depth' in the Australian market to support separate gas 
marketing. 
Until the gas market in Australia gets deeper and all available gas can be placed immediately at a market 
price a la US or UK it is hard to see why anybody would agree to jointly develop a resource without a market. 

ExxonMobil: 27 November 2002 
It is highly unlikely that a large greenfield gas project like the PNG Gas Project will occur if the proponents do 
not have the ability to jointly market. The shallowness and illiquidity of the market means that R would be near 
impossible for each proponent to independently secure the necessary and sufficient contracts to undeNvrite 
the substantial investment required for such a project. 
The shallowness and illiquidity of the south eastern Australian gas market would also place the Gippsland 
Basis gas separately marketed by ExxonMobil and BHP Billiton at commercial disadvantage because 
comparable sales opportunities needed to allow joint development of the resource will rarely coincide. Such 
disadvantage would result in inefficient depletion of the Bass Strait fields, reducing profitability and associated 
government revenues from the project, and would reduce the economic life of the fields. 

Woodside: 11 October 2002 
In most cases in Australia, market opportunities are limited in number, scope, and timing. 

' BHP Billiton: 14 October 2002 
Comparisons with the US and major European gas markets are erroneous. While the market has evolved 
from this situation to a point where, particula~ly over the past few years, inter-State gas trade (in south-eastern 
Australia) and inter-basin (i.e., upstream) gas competition are becoming more prevalent, it still lacks the depth 
and liquidity associated with overseas markets (USA and Europe) which have been cited as comparative 
cases where separate marketing occurs. 



to COAG: "The lack of a liquid wholesale contracts market 
means the technical and physical limitations of gas reservoirs 
and their development (even in mature fieldshasins) as likely to 
be highly inefficient under separate marketing arrangements. " 

Woodside, a participant in the Geographerrhylacine joint 
venture, has stated: 

"Several factors have worked to potentially make separate 
marketing feasible for the Thylacine and Geographe joint 
ventures. These include: 

The confidence the largest participants in the joint 
ventures feel in finding a market to service, in a timely 
manner, their investment in jointly owned facilities. 
Woodsides's case, this confidence was based on finding 
an acceptable market with TXU. In Origin's case, this 
confidence may be based on their role as both a 
significant buyer and seller in Eastern Australia markets. 

The relatively small size of volumes which the smaller 
participants must place compared to overall demand. This 
relative size, compared with the existence of aggregator 
type buyers, decreases the market risk the smaller 
participants face in placing their gas." 

8.5.5 Mr Agostini points out that novel arrangements have been 
developed which have been termed separate marketing. 
However he also points out that, with regard to the eastern 
markets: 

such separate marketing is practicable only in unusual and 
specific circumstances which may prevail only for a limited 
time; and 

such examples only exist where the magnitude of the 
uncommitted volumes held by non-vertically integrated 
parties to the joint venture are tiny relative to total market 
throughput. 

8.5.6 Mr Agostini is of the opinion that none of the arrangements cited 
by the Commission "has any relevance to the practicality of 
separate marketing, where those unique circumstances do not 
exist." Further, in Mr Agostini's opinion, none of these 
arrangements would seem to offer an appropriate model for 
Pohokura. 

8.6 Key points to note in relation to the so-called examples of separate 
selling in Australia are as follows: 

the GeographeRhylacine fields have not yet been developed. As 
the Commission's own filenote of 24 March 2003 records, crucial 
arrangements such as balancing agreements have yet to be 



concluded. According to the Woodside Concise Annual Report 2002 
(page 20) the final investment decision date for these fields is not 
due until March 2004. It cannot be assumed that separate 
marketing will be implemented until such time as all necessary 
arrangements are concluded and the field comes into production. 
Meanwhile we note that Woodside is pursuing joint marketing 
arrangements in relation to other fields it is bringing into production. 
Blacktip, an offshore field discovered in September 2001, is of a 
similar size to Pohokura. The joint venture has announced a 
contract to sell 40 PJ per annum over 20 years from 2007 to Alcan. 
The development and joint marketing of gas is subject to a 
development decision and regulatory approvals. 

In any event unique circumstances attach to the 
Geographerrhylacine example, 

The Yolla developments centre upon the initiatives of one of the key 
shareholders and the operator, namely Origin. Yolla is a marginal 
field, and development depended on Origin's expectations being 
met. Origin's desire to purchase the gas from the field was made 
known to the other shareholders and the dynamics of the 
arrangements which unfolded are understandable from a 
commercial point of view. For example, given Origin's desire to 
purchase the gas, it is reasonable to assume that the other 
shareholders would have realised that development was less likely 
to proceed if gas was sold to purchasers other than Origin. And so, 
the issue facing the other shareholders was to ensure that they 
obtained a competitive price. This they established initially through 
AWE seeking competitive bids, which then presumably provided a 
benchmark price for the contracts with the remaining shareholders in 
Yolla. 

Accordingly, the Yolla example is really just a case study of the 
dynamics of how a field may be developed where a major 
shareholder, being the operator, also has a commercial agenda to 
become the dominant purchaser of gas from the field. 

The VENCorp example is not a precedent of any real significance. 
The Victorian gas market is still based mainly on long term contracts. 
There is no significant spot market in Victoria, and a spot market is 
unforeseeable for the moment in New Zealand. 

Of relevance is the fact that there are some 157 Pohokura's (in 
terms of gas reserves) capable of being brought into production in 
Australia. A delay in one (Geographeflhylacine) will not jeopardise 
overall gas supply. Other fields are available to fill any significant 
production gap. That is not the case in New Zealand. 

8.7 Conclusion: com~arina Australian ' a ~ ~ l e s '  with New Zealand ' a ~ ~ l e s '  

8.7.1 It is critical that the Commission does not draw invalid inferences 
as to what is practicable with Pohokura simply on the basis of 
nascent examples of novel marketing arrangements in the 



eastern Australian states. That provides no general proof as to 
the general feasibility of the concept of separate marketing vis a 
vis Pohokura. It is essential that the Commission focus on the 
feasibility in the context of the circumstances prevailing here in 
New Zealand, and take into account the maturity of the market in 
terms of the features critical to separate marketing 

8.7.2 As the ACCC identified in its 1998 determination: 

"The key issue in the context of this authorisation, 
however, is not necessarily whether separate marketing 
is superior to joint marketing, but rather whether separate 
marketing is feasible in WA. 

As the COAG review put it: 

"The Panel, however, recognises that joint ventures face 
some challenges in dealing with production balancing 
issues and that these need to be addressed in the unique 
circumstances of each case in determining the 
applicability of individual competitive marketing. It is 
acknowledged that there are circumstances where 
separate marketing is not practical." 



9. PRIOR STATEMENTS 

9.1 Shell proposes, in a separate letter, to respond to various statements 
made in the Draft Determination regarding its commercial relationship 
with Todd, and other statements made in relation to perceived 
inconsistencies. 

9.2 Todd's position is that it has already answered the Commission's 
questions on the matter of previous statements, as the Commission has 
noted in paragraph 285 of the Draft Determination. 

9.3 Todd also considers that the Commission's statement of its relationship 
with Shell, at paragraphs 60 and 401, is wrong. Todd records that: 

The statements are unsubstantiated by any analysis or explanation. 

The Commission made no attempt to raise this with Todd as a 
relevant issue prior to issuing the Draft Determination. 

In summary, the Commission persists in making the assertion that 
Shell and Todd are weak competitors without substantiating that in 
any way, even when invited to do so by Todd. 

Todd did not accept the Commission's conclusions in Decision 
408141 1 and rejects its assertions even more strongly now. 

9.4 The Commission also notes the minutes of the Pohokura Offtake 
Committee of 4 September 2000 in support of the proposition that the 
applicants have in the past considered that separate marketing of gas 
from the Pohokura field "was possible and practical, and it was what 
was likely to happen". 

9.5 The applicants do not accept that the minutes of the meeting evidence 
that the applicants held this view. The minutes of the meeting simply 
state "Todd expected to take, at least in part, its equity entitlement to 
Pohokura product (LPG and gas). It was agreed that the Committee 
would undertake work to develop and implement a gas offtake 
agreement to permit this". The Commerce Commission has 
misinterpreted the minutes and taken them out of context. 

9.6 Todd's position was that it wanted to have an ability to access Pohokura 
gas for its own purposes if it so desired. That is why the minutes record 
that "Todd expected to take, at least in  art, its equity entitlement ..." 
(emphasis added). Todd did not state that it wanted to separately sell 
Pohokura gas. If this had been Todd's position the minutes would have 
recorded it as such. The Pohokura Offtake Committee agreed that it 
would "undertake work to develop and implement a gas offtake 
agreement to permit this". The Pohokura Offtake Committee did not 
agree that it would develop and implement a separate gas marketing 



arrangement. The applicants did not hold a collective view that separate 
marketing was possible in the New Zealand context and that is why the 
minutes record that it would "develop and implement a gas offtake 
agreement" which is a general form of arrangement for Todd to access 
gas on its own behalf. At the time of this meeting the Pohokura Offtake 
Committee had not undertaken detailed investigation of the feasibility of 
separate marketing in the New Zealand context. 

9.7 In support of this we note that the minutes of the Pohokura Offtake 
Committee meeting of 4 September 2000 record that "The Chairman is 
to prepare a Scope of Work ... for a report to address: Gas Offtake 
Arrangements, Gas Balancing, Joint Sales.. .Commerce Act implications 
of joint and separate marketingn. The purpose of this work included to 
review and consider the feasibility of separate marketing in the New 
Zealand context. The Commission has previously been provided with 
the Scope of Work for this report and a copy of the report produced in 
December 2000 as the result of this study. The minutes correctly record 
that the discussion was about finding a way in general to achieve Todd's 
desired outcome. More recently, Todd has proposed that it might 
purchase gas from the applicants. It is considered that this suggested 
uplift arrangement is consistent with the minutes of the Committee. 



10. THE PROPOSED CONDITIONS 

10.1 Limited Period of the Authorisation 

10.1.1 In paragraph 51 1 the Commission states that its "current view is 
that the time period of the authorisation should be 5 years." This 
proposed condition is uncertain because it gives no indication of 
the commencement date for the five years. From discussions 
with Commission staff, we understand that this five year period 
is intended to commence from the date of first production of gas 
from the Pohokura field. Our analysis proceeds upon this 
assumption. 

10.1.2 Should authorisation only be granted for five years, the field will 
not be developed to achieve joint or Scenario 1 marketing. The 
basic reason for this is that the project would not receive the 
necessary funding. Todd has asked its bankers, Westpac, to 
indicate what implication this condition would have on its ability 
to raise limited recourse funding. Westpac's response is 
attached as Appendix C. 

10.1.3 [ 1 
Westpac's opinion is that a five year term would make debt- 
financing of the project untenable. Todd will also require Board 
approval. The project will have to meet strict rate of return 
criteria on a risk adjusted basis. 

10.1.4 The OMV investment criteria is as follows: the current schedule 
for the development of the Pohokura field requires that the joint 
venture parties approve the development of the field in April 
2004 for first gas in early 2006. In order to give this approval in 
April 2004 the Board of OMV New Zealand Limited and its 
parent companies will need to be satisfied that the proposed 
investment meets OMV's investment criteria. This will require 
that there is a contract for the sale of gas of sufficient volume 
and value that the economic analysis of the proposed 
investment meets OMV's investment hurdles on a risk adjusted 
basis. This will almost certainly require a gas contract with a 
term of more than five years. If the proposed investment does 
not meet these internal hurdles then it will not receive Board 
approval and cannot proceed. 

10.1.5 Whilst Shell usually funds all development projects from internal 
cashflow it has a strict capital allocation process that must be 
followed if funding is to be made available. This process 
includes mandated review points in the project schedule that 
must achieve sign-off. In particular, the last of these reviews is 
undertaken as the final check before the decision is taken to 
proceed to development. Amongst other requirements, there is 
in general a need to have a contract in place that will undetwrite 
the expenditure. In this regard, whilst Shell acts as its own bank, 
the hurdles that must be jumped to achieve a positive 



investment decision are not dissimilar to those required for 
external funding. 

10.1.6 There is another dimension to this issue. Both Genesis and 
Contact have publicly stated their need for long term gas supply 
contracts from Pohokura to support investment in new electricity 
generation facilities. 

10.1.7 The Commission does not provide any reasoning relating to how 
it arrived at this five year figure. This is surprising given that the 
Australian authorisation cases have routinely approved much 
longer terms, especially for new greenfields sites not already in 
production. For example, greenfields sites have been 
authorised for indefinite periods (Woodside's North West Shelf 
and WA Petroleum) or for the life of any contracts, including long 
term contracts such as 30 years for the Cooper Basin. 

10.1.8 Should the Commission impose this condition, funding will not 
be available to enable development of the field, and decisions 
on new electricity generation investment will be frustrated, 
contrary to the express wishes set out in the Pohokura 
Government Policy Statement. 

10.2 Reauirement for Pohokura to be Developed bv a Certain Time 

10.2.1 The Commission proposes to impose a condition that the 
authorisation be made conditional upon the production of first 
gas by the beginning of February 2006, and full production 
capability occurring by 30 June 2006. By way of preliminary 
comments, this condition would impose a business strategy upon 
us which we would not be prepared to follow. Schedules which 
are calendar driven, rather than data driven, are recognised to 
increase risks of failure. The views of an independent expert on 
this issue, IPA's president Ed Merrow, are set out in "Taking on a 
Cult of Mediocrity", Upstream, 23 May 2003, 28-29. 

10.2.2 If authorisation is granted upon this condition, the Pohokura joint 
venture parties would not be prepared to invest in further 
development of the field unless they were confident that these 
dates could be met. There are a wide range of risks, outside of 
the control of the joint venture parties, which could impact upon 
this. 

10.2.3 Project time estimates are at best 50:50. It is equally probable 
that they will be missed as it is they will be bettered. To attach 
conditions such that a large part of the probability curve is not 
accounted for is unacceptable. 

10.2.4 Set out below are a list of issues that could possibly impact the 
date of February 2006 for first gas from the Pohokura field. This 
list is the basis and starting input of the project risk register. 
These risks have not been ranked nor has any mitigation 
planning been established. Mitigation planning can have it's own 



set of inherent risks often found to have a cost impact. In 
addition there are other project risks that do not pertain to 
schedule which are not shown on this list. The risks have been 
grouped by major project execution element and some that are 
common to each element have been repeated for completeness. 
Most of these risks involve events outside of the control of the 
applicants. 

Reserves 

Sub-surface static and dynamic modelling provides information not in 
line with our current assumptions 
Significant compartmentalising of reserves exists 
Loss of key people 
Well stream characteristics change 
Number of wells significantly changes after dynamic modelling 
Location of wells significantly changes after dynamic modelling 
South well test data adversely impacts work to date 

Hearings 8 Consents & Approvals 

Environment Court hearings go to Appeal 
HSE case for NUl's is rejected by OSH 
Onshore Pipeline access not attained 
Certifying authority delay issue of certificate of fitness 
Unable to secure third party assets currently considered in base 
construction schedule 

Engineering & Procurement 

Significant changes to field development plan at final issue in 
November 
Procurement delays of major equipment (e.g. Dehydration Package) 
Late delivery of Linepipe for sub sea pipeline 
Engineering resources are unavailable to conduct design 
IT crash & loss of project data 
Time pressure causes errors in design & construction 
Loss of key people during execution 
Geotech information for Jackets is late affecting design start 
Geotech information indicates concept selection is inappropriate 
Incorrect/inappropriate material selection 
No solution for disposal of produced water 
Functional specifications for major contract scopes are inadequate for 
realistic bid from bidders 

Installation 

Unable to mobilise vessels in 200415 summer season 
Mobilised vessels are late due to prior commitments overrunning 
Pipeline buckle during pipe-lay 
Weather downtime for jacket installationlpipelayIhook-up etc 
Shipping damage to installations 
Fishing boat and pipeline snag 
Rig collapselbuckle 
Piling refuses &jackets have to be re-sited 
Terrorist activity 

Drilling 

Extended well delivery times due to technical difficulties 



Unable to mobilise vessels in 200415 summer season 
Mobilised vessels are late due to prior commitments 
Wells do not perform as expected & start up is delayed 
Greater levels of C02 & H2S found during drilling of development wells 
Late delivery of well materials 
Quality problems with well services equipment and services 
Enhanced productivity techniques are required for well 
Terrorist activity 

Construction 

Inadequate resources available locally to perform fabrication work 
Industrial action affects progress 
Weather affects site preparation worklneed to execute work in high risk 
periods 
Access agreements for pipe stringing not agreed 
Anti project activists effect protests at sites 
Skill shortage affect construction schedule 
Time pressure causes errors in design & construction 
Contractors go bust during execution 
Catastrophic failure of equipment during testing 
Contractor has a force majuere 
Failure of equipment at Site Acceptance Testing 
Terrorist activity 

Commissioning 

Constructionlcommissioning interface breakdown area to system 
handover 
Operating under Permit to work will slow down final construction 
Poor mechanical completion definition 
Ay required simultaneous operations e.g. drilling & producing will slow 
both activities 
Drying of pipeline to required specification becomes problematic 
Pipeline dewatering is unsuccessful at first attempt 
Lack of available resources for commissioning activity peaks 
Hydrocarbon leak 
Malfunction of equipment 
Malfunction of controls systems 
Inadequately detailed operations procedures 
Unexpected hydrate formation or other process upsets not 
plannedlmitigated for 
Unexpected wax formation 
Slugging in the pipeline after start up 
Incomplete operation documentations and start up spares from 
equipment suppliers 

HSE 

Safety incident at sites during execution 
Environmental incident during execution 
Health problems affect progress (Food poisoning @ camp1 on rig) 
Misalignment of regulations interpretations leading to rework of 
facilitieslequipment 



Funding 

Cost estimates do not meet JV partner funding criteria 

Reviews 

VAR 3 review does not agree concept is optimum 
VAR advises project is not ready to proceed to execution 
DtL reviews challenge well design and impact progress 
Pre-Hydrocarbon introduction review identifies incomplete work 
immediately prior to start up 

Project Management 

Loss of key people during execution 
Project management Systems failure 
Failure of change management system leads to rework 

10.2.5 These events, which can cause material delays, are not mere 
possibilities. They are events which do occur. Some local 
examples illustrate the point. There were delays in the 
installation of the Maui B platform of four months caused by 
adverse weather and delays due to weld repairs which were 
required to be made to the topsides which were sourced from 
Singapore. Once the platform was installed, there were 
significant shutdown delays caused by a flowline choke rupture. 
There was also a delay of about a year in the installation of the 
Maui A platform, caused by a combination of very unfavourable 
weather, the fact that the laybarge initially brought out by the 
contractor proved inadequate in those conditions so that a larger 
vessel had to be mobilised, and unfavourable and unexpected 
subsurface soil conditions which meant that the leg piles could 
not be driven with the hammers initially brought out by the 
contract (replacement hammers had to be brought out from 
Europe). Installation work had commenced in December 1975 
but had to be abandoned during the winter of 1976, which meant 
that the platform was left partially installed and exposed until 
installation could be completed in early 1977. Another example 
is the Goodwyn platform which is operated by Woodside in 
Western Australia. There was a delay of well over a year in the 
production of first gas because of the major piling problems 
which were encountered. 

10.2.6 This condition would also impose financial constraints which 
would inhibit development of the field. As stated in the attached 
letter from Westpac (Appendix C), project financing would only 
become available after the field is developed, if this proposed 
condition is imposed. 

10.2.7 For these reasons, this condition would also frustrate the 
possibility that the Pohokura field be developed to enable early 
decisions on new electricity generation investment, contrary to 
the Pohokura Government Policy Statement. 



10.3 Assianment of Authorisation to Successors 

10.3.1 In paragraph 516 of the Draft Determination, the Commission 
has indicated that it proposes to restrict the authorisation to the 
existing parties to the application. The only reason given for 
this is that there is the potential for increased coordination 
between various gas fields. 

This concern is, in fact, overcome by the business acquisition 
provisions contained in section 47 of the Commerce Act. For 
any party to be a successor it will need to acquire a participating 
interest in the Pohokura field from one of the parties to this 
application. Any such acquisition will be subject to section 47. 
Accordingly, whether or not there is an application for 
clearance, the Commission will have the ability at the outset to 
test the legality of the acquisition under the same substantial 
lessening of competition threshold which applies to the 
proposed joint marketing arrangements of the applicants. In 
particular, the question of coordinated market power, the 
essence of the Commission's current concerns, is now a matter 
which can be properly addressed under the merger threshold. 

10.3.3 The authorisation provisions anticipate that there will be 
circumstances where it is appropriate for the Commission to 
grant an extension to an authorisation to persons other than 
existing parties to the application. Given that there is a 
mechanism to deal with the Commission's concern here, the 
Commission should exercise its discretionary power under 
section 58B(2) and extend the authorisation to successors of 
applicants who may acquire a participating interest in the field. 

10.3.4 There are additional reasons why the Commission should 
exercise this discretionary power. 

10.3.5 First, if successors do not have the benefit of the authorisation, 
this will inject uncertainty into contracts with those customers 
who require continuous supply under long term contracts. 
What if, for example, there is a long term contract of (say) 12 
years and one of the existing joint venture parties sold its 
participating interest to a third party in (say) year 3 of this 
contract? If the Commission has imposed a condition that the 
authorisation does not extend to successors, this will mean that 
neither the remaining joint venturers, nor the successors, will 
have the benefit of the existing authorisation, and therefore a 
new authorisation round may be required during the life of the 
contract. The applicants will therefore face uncertainty that 
they can in fact enter into a long term contract under which they 
will be able unconditionally to commit supplies on an 
uninterrupted basis. Accordingly, this condition may foreclose 
the opportunity for the applicants to enter into long term 
contracts. 



10.3.6 Second, from a commercial point of view this is a very onerous 
condition which may lead to an inability to achieve funding for 
the project, whether by equity financing or project financing. 
This condition may actually cause delay to project commitment. 

10.3.7 In the case of project financing, the financiers are likely to be 
concerned that they can take over the interest if the owner 
falters. If authorisation lapses because of such transfer, this 
exposes not only the financier but the other co-venturers to 
having the project underwriting contracts terminated. Therefore 
the condition puts all joint venture parties at risk, not just the 
assignee. 

10.3.8 In any event, any business must enter arrangements with the 
possibility of exiting without loss of value if circumstances 
change or the shareholder requires portfolio reconfiguration. 
This condition undermines this fundamental business 
requirement. Shareholders may therefore be unwilling to 
approve the project for this reason. Further, as evidenced by 
the Westpac letter appearing as Appendix C, it is essential to 
lenders that they have an unfettered right to dispose of a joint 
venture party's interest in the event of default. 

10.3.9 Accordingly, this condition would also frustrate achievement of 
the goals set out in the Pohokura Government Policy 
Statement. 

10.4 Rina-Fenced Marketinq 

10.4.1 The Commission's draft determination states: 

*517. The Commission would consider making any 
authorisation conditional on the Pohokura JV parties 
implementing a ring fencing arrangement for the sales of 
gas from the Pohokura field. The marketing activities for 
the Pohokura field would be required to be kept separate 
from the gas trading activities of the separate Pohokura 
JV parties. 

51 8. The purpose of such a condition is to ensure that 
gas from the Pohokura field is marketed in competition 
from gas from other fields. " 

10.4.2 The intent and scope of this proposed condition is unclear, and 
the applicants have doubts as to how the condition can operate 
in practice and what steps they would have to take to comply 
with it. However, from what can be inferred from paragraphs 
517-518, there are significant difficulties with the proposed 
condition, both of a practical and a legal nature. The proposed 
condition should not be included in any form. 

pohokura. public 



Practical issues 

10.4.3 It is unclear what the Commission means by ring fencing. 
Presumably, the reference in paragraph 51 7 to the marketing 
and sales of gas from the Pohokura field anticipates that each of 
the joint venture parties would have marketing and sales teams 
who would be dedicated solely to the marketing and sale of gas 
from this field to the exclusion of all other fields in which each 
joint venture party may have an interest. 

10.4.4 For this ring fencing mechanism to be meaningful it would 
require not just the ring fencing of intermediate level executives. 
No final investment decision will be made by any of the 
Pohokura joint venture parties until such time as there is 
certainty over the proposed process relating to the sale of gas 
from the field. A cornerstone contract or contracts will be 
required. The suitability of these proposed sales arrangements 
will need to be sanctioned by the Board of each of the joint 
venture parties upon recommendation from the chief executive 
and other high level management. Accordingly, any superficial 
ring fencing arrangements will be meaningless. 

10.4.5 Each of the joint venture parties will face particular problems 
with potential ring fencing arrangements. Their particular 
circumstances are as follows: 

(a) OMV 

Following the acquisition by OMV of the New Zealand 
business of Preussag Energie, the business activities 
of the OMV group in New Zealand have been 
restructured to be owned and undertaken by OMV 
New Zealand Limited. OMV New Zealand Limited 
currently owns the following: 

I. 10% interest in the producing Maui field; 

ii. 35.861 8% interest in the undeveloped 
Pohokura gas-condensate field; 

iii. 39% interest in the undeveloped Maari oil 
field; and 

iv. interests in a number of exploration blocks. 

The 30% interest in Maari held by OMV Petroleum 
Pty Ltd is currently being assigned to OMV New 
Zealand Limited. 

OMV New Zealand Limited has recently established 
its New Zealand office to manage the interests owned 
by the company. The New Zealand office will be run 
by the Commercial and Legal Director. The 



Commercial and Legal Director will have wide 
responsibilities that include: membership of the Board 
of Directors of OMV New Zealand Limited; 
membership of the Executive Committee of OMV 
New Zealand Limited responsible for the day-to-day 
operation and management of OMV New Zealand 
Limited; local management of OMV New Zealand 
Limited, all commercial and legal matters (including 
marketing) arising in respect of the interests owned 
by the company; and growth opportunities. OMV New 
Zealand Limited is recruiting a Commercial Executive 
to assist the Commercial and Legal Director. 

The E & P industry is capital intensive and has few 
employees managing large assets. OMV New 
Zealand Limited will have a small number of 
employees who will be responsible for a wide range 
of assets. Given that OMV's commercial and legal 
work will be performed by a team of 2 people, one of 
whom is the manager for the New Zealand business 
and a director of the company, the ring fencing of 
marketing activities that involves actual separation of 
actions and decision making will require corporate 
restructuring and employment of (unnecessary) 
further staff and increase the cost of doing business 
in New Zealand. Corporate restructuring will involve 
substantial costs and may give rise to tax liability 
issues. From an operational and governance 
perspective, the Commercial and Legal Director must 
be involved in, and manage, all marketing decisions 
for the New Zealand business. 

The commercial and legal work undertaken by the 
Commercial and Legal Director and the Commercial 
Executive will include all issues associated with asset 
ownership and operation, and gas and liquids 
marketing. These matters are interdependent, both 
within assets and across the whole business. Any 
substantive separation will give rise to business costs 
and inefficiencies. 

A ring fencing condition would restrict OMV's ability to 
effectively compete in the New Zealand gas market. 
As the Commission notes at paragraph at 363, OMV 
currently accounts for only a 6% share of gas 
production (in comparison to Shell and Todd's 62% 
and 20% shares respectively). Furthermore, contrary 
to the Commission's views expressed at paragraph 
401, OMV is not already a major participant in the 
market. It is not one of the producers that the 
Commission (at paragraph 401) identifies as at least 
appearing to have market power at present. In 
addition, there is no constraint in competition between 



OMV with either Todd andlor Shell (its other 
Pohokura Joint Venturers) or any other gas producer; 
[ 
Consequently, there is no justification for the 

I 

application of the ring fencing condition to OMV. 

OMV is concerned that it should have the ability to 
optimize its current and potential future gas assets for 
supply in competition with other producers and fields. 
As the Commission notes (at paragraph 268), post- 
Maui additional gas supply is most likely to come from 
smaller fields; and, therefore the fields that OMV may 
seek to acquire or find and develop independently. 
Given that the volumes of gas involved will be 
relatively small, companies contemplating developing 
and producing from small fields will need to consider 
innovative ways of marketing the gas produced. For 
example, OMV will have an incentive to aggregate 
gas available for supply and enter into "supply" 
contracts rather than "field specificn contracts, i.e. 
entering into contracts for the supply of gas that OMV 
as seller is able to secure from a number of sources 
or an aggregate source of gas. In this context, under 
a ring fence condition, OMV would not be able to offer 
secure supply from the aggregation of gas from 
smaller fields it might develop or acquire, with the 
sale of Pohokura gas either by the Pohokura JV 
Parties or by itself as a reseller of Pohokura gas. 

It is important that the range of marketing options 
open to OMV is not limited in such a way as to 
provide disincentives for the development of such 
fields, and further investment by OMV in the New 
Zealand petroleum exploration and production 
markets. OMV's developing position in the New 
Zealand gas market will introduce further competition. 
OMV submits that the Commission should have no 
concern in relation to OMV being able to market 
Pohokura gas with gas from other fields in which 
OMV may have an interest. 

In essence, the effect of a ring fencing condition 
would be to reduce the flexibility OMV needs to 
market gas and thereby increase its presence in New 
Zealand, and to that extent will impact adversely on 
the development of effective competition in the New 
Zealand gas production and wholesale markets. 

(b) Shell 

The value of any likely gas contract from the 
Pohokura field makes it impossible with Shell's 
governance guidelines for the negotiating mandate 



andlor contractual commitment to be delegated to a 
level that can be practicably ring fenced. Further, 
Shell is of the view that such delegation would be in 
contravention of the legal responsibilities of that 
director or board. The legal issues are amplified later. 

(c) Todd 

The E and P business is typified by large value assets 
managed by small numbers of people. This is 
certainly true in the case of Todd. We have ten 
people: 

(i) Managing Director* 
(ii) Commercial Manager 
(iii) Acquisition and Development Manager* 
(iv) Exploration Manager 
(v) Gas Trading Manager 
(vi) Operations and Technical Manager 
(vii) Asset Manager Offshore 
(viii) Asset Manager Onshore 
(ix) Drilling Manager 
(x) Legal Counsel* 

The responsibilities of those marked with an asterix 
also include Todd's downstream businesses. 

As can be seen from the position, Todd has one 
person in each "department". We have production 
interests in Maui, Kapuni, McKee, Mangahewa, and 
from 2006 Pohokura. If we have to ring fence each of 
those interests, we would have to hire, for example 
four or five more Gas Trading Managers. That would 
be absurd. Even more significant, however, is that 
key decisions, such as entry into gas sales contracts, 
are subject to Managing Director approval. A 
Managing Director could not be ring fenced because 
of Companies Act issues and the practical 
impossibility of managing a business under that sort 
of constraint. 

Todd applies an inter-disciplinary team approach to 
most matters, including gas marketing and sales. 
Obviously, gas marketing involves sales, legal and 
technical matters. Accordingly, it is not the case that 
Todd's existing ten people could be divided up 
between fields. 

Imposition of this condition would constrain Todd from 
managing its assets as a portfolio in a way that no 
other party in the market is, to Todd's very real 
detriment. This matter is of real concern to Todd 



given that it is in the process of acquiring a further 
9.86195% of participating interest in the field from 
OMV. 

Leaal difficulties 

10.4.6 Even if it is assumed that the practical problems outlined above 
could be somehow surmounted, the proposed condition would 
lead to directors of the applicants being forced into a breach of 
their directors' duties under the Companies Act 1993. The 
problem can be best illustrated as follows: 

Even if it were practically possible for each of the applicants 
to appoint separate management or operational teams for 
each gas field, at some point major decisions affecting those 
fields need to be escalated to the Board of Directors. 

For instance, the Board of Directors of each of the applicants 
must give approval to any final investment decision in relation 
to development of the Pohokura field. This would obviously 
be a very significant transaction and a high stake investment 
for the company as a whole. 

The proposed condition would require the Board of Directors 
to make this decision based solely upon information from the 
dedicated Pohokura operational team without taking into 
account any relevant factors concerning other gas fields in 
which the company has an interest. Directors would be 
forced to make a decision without full information or 
understanding of the impact across all the sectors of the 
company's operations. 

10.4.7 The Companies Act 1993 sets out directors' duties in sections 
131 to 149. The primary, overriding duty is to be found in 
section 131. It requires a director when exercising powers or 
performing duties to "act in good faith and in what the director 
believes to be the best interests of the company." This applies 
to each individual director. 

10.4.8 The duty to act in the best interests of the company is not only 
statutory, but derives from an underlying fiduciary obligation. 
That requires each individual director, as a fiduciary, to alone 
determine how the interests of the company are best served. 
Fiduciaries must also ensure that they do not fetter their powers 
or decision-making with obligations owed to other persons. 
The proposed ring fencing condition would amount to a fetter 
on the director's decision-making ability. 

10.4.9 Directors cannot act in the best interests of the company if they 
do not have full information about the decision they must make. 
The proposed condition would effectively force directors to 
'close their minds' to relevant information from the operational 
teams dealing with other gas fields, knowing that such 



information might well influence their assessment of what is in 
the overall best interests of the company. 

10.4.1 0 Accordingly, the proposed condition would lead to directors 
acting in breach of the section 131 duty. 

10.4.1 1 As well as the breach of legal duties, this obviously would leave 
directors in the invidious position of artificially ignoring 
information they know will be relevant to the company's overall 
interests. That itself is important in the current climate of 
heightened scrutiny of corporate governance structures. 

10.4.12 Compliance with the condition proposed by the Commission 
would therefore require directors to breach the Companies Act 
and expose themselves to liability under that Act. The fact that 
the condition leads to such an absurd outcome raises the 
likelihood that it is ultra vires the Commission's powers to 
impose it. 

10.4.1 3 Although the Commission has a discretionary power under 
section 61(2) of the Commerce Act to impose conditions when 
granting authorisation, such a discretion held by a public body 
is never completely unfettered. Principles of statutory 
interpretation and administrative law make it clear that the 
courts: 

will seek an interpretation that reconciles apparently 
contradictory statutory provisions - such as section 61(2) of 
the Commerce Act and section 131 of the Companies Act. 

will favour an interpretation leading to the most practical 
and sensible result - perhaps that the Commission's 
discretion is limited to the imposition of conditions that are 
realistic and do not breach another statute. 

will not tolerate an administrative decision that leads to an 
absurdity or is unreasonable or oppressive - meaning that a 
decision which effectively requires a person to break the 
law will be deemed ultra vires. 

10.4.14 The proposed ring fencing condition would be open to 
challenge by way of judicial review on the grounds that it is ukra 
vires or exceeds the bounds of the Commission's statutory 
power. It would also be open to court action by shareholders or 
other parties seeking an injunction under section 164 of the 
Companies Act to prevent the directors breaching their duties 
under that Act. 

10.4.15 For those reasons, the applicants submit that the proposed 
condition is not practically workable, is potentially illegal to 
impose and should not be applied in any form. 



10.5 For the above reasons, the prospect of any form of ring fencing would 
also serve to defeat accelerated investment in new electricity generation 
facilities, contrary to the Pohokura Government Policy Statement. 



Barnett opens 
PETER KERR 

Colin Barnett has dismissed suggestions the \VA 
Government has walked away from the domestic 
gas resel-vation policy, insisting he would not 
abandon a principal pioneered by former 
premier Charles Court. 

But the Premier refused to rule out tinkering 
with the current system - developed under 
Labor's Alan Carpenter- that forces companies 
to set aside for local industry 15 per cent of off- 
shore gas destined for international liquefied 
natural gas markets, saying only there were no 
"current" plans to change the policy. 
Mr Barnett was responding to calls from WA's 

major gas users group for the Govefnment to 
clarify its position on the contentious policy, 
after it granted energy giant Chevron a three- 

door to gas re 
year extension to 2015 until it has to start deli- 
vering 150 terajoules of gas a day to WA busi- 
nesses from its massive $50 billion Gorgon joint 
venture. It was granted an extension because of 
project delays and technical issues in bringing 
the gas to market. 

Mr Barnett has also written to the Australian 
Competition and Consumer Commission sup- 
porting Chevron's bid to be allowed to market 
gas on behalf of its partners, Shell and Exxon 
Mobil. 

But the Domgas ~l l iance says WA business 
faces a major shortage of gas from as early as 
2012 and has called for Chevron to be forced to 
deliver more gas in 2015. 

However, Chevron says it does not expect to 
be delivering its full quota of 30Mj/day until 
2021 because of an expected oversupply in the 

serve changes 
domestic market. Mr Barnett said there were 
mechanisms in place to ensure the Gorgon joint 
venture did not shirk their obl&tions. 

"Under the State Agreement .. . the Govern- 
ment. may appoint an independent expert (at 
Chevron's cost) to advise whether the joint ven- 
ture has actively and diligently undertaken 
ongoing (gas) marketing in accordance with the 
agreement," he said. 

Chevron said a number of competing projects 
would come on to the market by 2015 and it 
needed to be mindful of oversupply 

Apache's $800 million Devil Creek project is 
slated to become the next sizeable domestic gas 
contributorivhenit startssupplyingabout llOtj/ 
day into the Dampier-to-Bunbury pipeline by 
about 2011. Woodside's Pluto LNG project is 
also due to contribute to domestic gas supplies. Pipe dream: Chevron granted 3-year extension. 




