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1 July 2009 

Darrell Channing 
Director, Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 2121 
Canberra ACT 2601 

Dear Mr Channing 

Application for Authorisation by Australian Newsagents' Federation (A91 134) 

I refer to the attached Supplementary Submission (Submission) lodged by the Queensland Newsagents' 
Federation (QNF) and the Newsagents' Association of NSW and the ACT (NANA) in relation to the * 

application by the Australian Newsagents' Federation (ANF) for authorisation. 

ACP Magazines is concerned that the Submission contains significant factual errors and baseless 
assertions in relation to potential contraventions of the Trade Practices Act 1974 (TPA). 

ACP Magazines notes that the QNF has sent supplementary correspondence to the Australian 
Competition and Consumer Commission (Commission) retracting the assertions contained in the 
Submission relating to distribution arrangements in North Queensland (also attached). Accordingly, I do 
not propose to address that issue further in this letter. 

The principal issue raised by the Submission relates to the so-called "Distributors Code of Conducr 
(Proposed Code). The Submission asserts, with no reasonable basis for doing so and incorrectly, that 
the discussions surrounding the Proposed Code, and the Proposed Code itself, give rise to potential 
contraventions of the TPA. 

It is useful to summarise the activities to date in relation to the Proposed Code. 

1. In mid-2006, ACP Magazines (through its distribution business unit, Network Services) raised 
with the other major magazine distributors - Gordon & Gotch and NDD - the concept of a 
voluntary code of conduct that may assist in the resolution of certain long-term issues within the 
newsagency distribution channel. In particular, ACP Magazines was of the view that a voluntary 
code of conduct may be able to address issues of nil sales, shelf life, returns and over and under 
supply, which had been a source of complaint from and inefficiency within the newsagency 
channel for a substantial period of time. 

2. Following that, the distributors contacted the ANF to seek its input from a newsagehcy 
perspective and to request that the ANF participate in the process of developing the Proposed 
Code. 
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3. The first formal meeting in relation to the Proposed Code occurred in April 2007. Representatives 
of ACP Magazines, Gordon & Gotch, NDD and the ANF attended that meeting. Since that date, 
six further meetings have occurred at irregular intervals. The initial meetings sought to define the 
scope of matters that could be addressed in the Proposed Code. Later meetings developed the 
approach that the Proposed Code may take in relation to those matters, set timelines for the 
development of the Proposed Code and addressed appropriate industry engagement. At this 
stage, the Proposed Code remains in a preliminary form with significant work yet to be done if the 
Proposed Code is to progress to a form in which it may be able to be adopted by the distributors 
and to deliver benefits to the newsagency channel. 

4. Although ACP Magazines has not been directly involved in the discussions, ACP Magazines is 
aware that, at the behest of the distributors, the ANF has engaged with the Commission on at 
least two occasions to discuss the Proposed Code. It is my understanding that the view 
expressed by the Commission, which is consistent with the view held by ACP Magazines, is that: 

while the Proposed Code potentially has value and can be implemented in a manner that is 
consistent with the TPA, there are TPA implications of which the participants need to be 
cognisant; 

development of the Proposed Code should involve wide industry engagement; and , 

it would be prudent for the participants to involve the Commission in a detailed review of the 
Proposed Code at a stage at which greater detail had been put around the substance of the 
Proposed Code. 

No "Distributors Code of Conductn presently exists and ACP Magazines has never acted, and has never 
purported to act, pursuant to any such code, either in its role as a publisher or as a distributor. At all 
stages of the discussions around the Proposed Code, ACP Magazines has acted in compliance with its 
obligations under the TPA. Any assertion by the QNF to the contrary is entirely without basis and lacking 
in merit. If the Proposed Code develops further, ACP Magazines will continue to ensure that other 
industry groups and the Commission are engaged at appropriate stages in that development. 

ct me if you wish to discuss the contents of this letter further. 

Sales & Distribution 



ATTACHMENT - 

"SUPPLEMENTARY SUBMISSION IN RELATION TO A 91 I34 BY QNF/NANAV' 



Sy~olementarv Submission in relation to A 91 134 bv QNF/NANA 

As indicated at the PDC QNFINANA do not oppose the ANF application as 

such but having listened to what ANF and the magazine distributors have had 

to say at the PDC QNFINANA, and no doubt the ACCC, have real concerns 

that the proposed authorisation may deliver detriments rather than public 

benefits. A smokescreen for "secret" anti competitive arrangements is a 

distinct possibility. 

Collective bargaining by ANF on behalf of its members has limited anti 

competitive detriment but much more seems to be flowing from the collective 

bargaining arrangements. The safeguards built into the 2004 authorisation to 

limit the anti competitive detriment and to enhance the public benefit are 

ignored. The attached ANF "Opt in Form"shows that ANF is operating on 

the basis of a national collective bargaining group and not state groups, for 

newspapers and magazines and the opt in is for 5 years from January 2008 

when the authorisation was to expire in early 2009. Further the attached "ANF 

News9'states that all ANF collective bargaining be it with newspaper 

publishers or magazine distributors will be on the basis of a national group, In 

fact the underlying basis of the ACCC draft is to have state or regional groups 

with a possible limited exception in relation to magazine distributors. 

ANF appears to have little understanding of its obligations under the TPA. As 

indicated previously the ANF has been in breach of the conditions imposed in 

2004 and continues to be in breach. ANF did not refute that at the PDC. 

For a body that is supposed to represent it members on Policy and Advocacy 

it appears to lack such skills. 



Due to the apparent shortcomings of the ANF meeting its obligations the 

QNFJNANA have suggested that the proposed conditions in relation to any 

collective bargaining by ANF be spelt out in more detail, in particular, 

if ANF wants to collectively bargain in any State or region, the ANF 

must establish state based or regional collective based bargaining 

groups chaired by different persons and that any collective bargaining 

by these groups cannot be done on a joint or collaborative basis. 

ANF must advise any collective bargaining targets of the members of 

each such group and advise of ACCC of the steps it has taken. 

ANF national staff are not to be involved in more than one such 

group.The ACCC has in the past refused to accept the ANF proposed 

"messenger system" and it is assumed that the ACCC is still opposed 

to that. 

Collective bargaining is a grass roots process but ANF seems to want nothing 

of that. 

Magazines. 

We suggest that the ACCC has to be very concerned what is happening here. 

The ANF and the magazine distributors have been in discussion re a code. 

They say since 2008 but submissions to the Productivity Commission and 

ACCC show earlier than that, more like early 2007. 

These have been in secret and when the ACCC suggested wider consultation 

the ANF and others appear to have gone silent on the issue. ANF has not 

held a Code of Conduct meeting, which it chairs, since then. ANF has not 

even consulted its members on this issue. 



We are also aware that when representatives of the Australian publishers 

sought to be part of the code discussions they were rebuffed. Publishers are 

represented by the distributors and some of the distributors are also 

publishers. Keeping out other publishers from these discussions is in itself 

suspicious. 

We also evidenced at the PDC that the distributors seem to be acting as if the 

Code is in place. That evidence related to a situation in North Queensland 

and changes to procedures relating to returns for unsold publications, 

QNFINANA do not object to the outcome but it does appear that none of the 

three major distributors would change their procedures until the others agreed 

to a common course of conduct. At the PDC at least one distributor saw that 

as the Code in operation. 

It may even be that the distributors see the code as an extension of their "X 

Change" arrangements, an arrangement where the distributors apparently 

meet to settle common issues. 

We at QNFINANA do not oppose the idea of a code but fear the lack of 

transparency and the potential anti competitive impact of the Code. The ANF 

is potentially aiding and abetting the magazine distributors in 'making' an anti 

competitive agreement and the distributors of putting it or parts of it into effect. 

We see the authorisation essentially collectively negotiating on contract and 

related issues with individual publishers and distributors that individual 

newsagents cannot effectively do. 

ANF is taking it all further and in potential breach of the TPA. As the ACCC 

knows the ANF recently tried to get all Australian newsagents associations to 

collude in contract renewal negotiations with News Ltd. Maybe as part of any 

authorisation the ANF Executive has to undertaken a TPA compliance course. 



If some form of national collective bargaining is to be allowed for ANF, in 

relation to magazine distributors, it should be on condition that it inform 

anyone whom it is dealing with in relation to collective bargaining that it is only 

bargaining on behalf of its members and that it cannot be seen to be agreeing 

to something for all newsagents. 

Further that in relation to any national collective bargaining with magazine 

distributors the ANF must advise each of its State or regional bargaining 

groups of the progress of such bargaining and seek input both before such 

collective bargaining and during. The danger with national collective 

bargaining is that rank and file are not consulted and that would amount to a 

public detriment. 

The entire ANF Queensland committee resigned towards the end of 2008 in 

protest of the fact that they had not been consulted over the previous four 

year period on any issue. 

The so called "Code of conduct" 

What appears to have been occurring that the ANF has been negotiating as 

a national collective group collectively with the three major magazine 

distributors. 

It is presumed that, as the code apparently involves the three major 

magazine distributors, unless authorised it may be at risk of breaching the 

TPA. 

We understand that ANF members have not been consulted on this Code 

nor have we. If ANF is authorised to have a national collective bargaining 

group in some form then some. 



If some form of national collective bargaining is to be allowed for ANF it 

should be on condition that it inform anyone whom it is dealing with in 

relation to collective bargaining that it is only bargaining on behalf of its 

members and that it cannot be seen to be agreeing to something for all 

newsagents. 

We wish to make the obvious point that ANF has been negotiating with 

magazine companies on a national basis, in conflict with the existing 

authorisation and it may even be that the existing interim authorisation 

should be revoked. 

The ACCC 2004 decision was a balance of anti competitive conduct and 

public benefit. We suggest that the ANF ignored the conditions that were an 

essential part of that authorisation and any further authorisation needs to 

take that into account. 

Concludinq comments. 

Due to the uncertainty as how the ANF may follow the authorisation it is 

suggested that this authorisation be confined to negotiations with newspaper 

publishers only and individual magazine distributors. Such negotiations to be 

on a State or regional basis only and, of course, ANF members only. 

It should be clearly stated that the authorisation does not cover situations of 

collective bargaining with multiple targets collectively. Such conduct will 

have to be covered by a new application. 

If the ACCC wishes to persist with its current formulation re magazines them 

the national exception should be spelt out rather then leave it to those who 

have an interest in national collective negotiation, namely the ANF 

Executive. 



It is sad to say but the ANF needs to be fully aware of its TPA 

responsibilities before the ACCC grants an authorisation that goes beyond 

the normal ACCC attitude of bargaining groups that are state or regional. 

The ACCC is becoming increasingly focussed on the fact that public benefits 

flowing from authorisations are delivered. What must not be delivered are 

public detriments. Individual newsagents are not consulted, their state 

representatives are not consulted. 

To paraphrase the Commission from a recent authorisation matter 

"For the ---- to offer benefits ------ if is important that it is complied 

with and effectively enforced 

QNFINANA JUNE 2009 



LETTER DATED 24 JUNE 2009 FROM ANN NUGENT, CEO, QUEENSLAND NEWSAGENTS' 
FEDERATION TO DR R CHADWICK, GENERAL MANAGER ADJUDICATION, AUSTRALIAN 
COMPETITION AND CONSUMER COMMISSION 



queensland 

federation DOC: 

WITHOUT PREJUDICE. 

Dr R Chadwick 
General Manager Adjudication 
ACCC 
GPO Box 31 31 
Canberra City ACT 2601 

Dear Or C hadwick, 

ANF Application for authorisation re collective barqainincl conduct. A 
91 134 

In the QNFINANA post PDC submission there is a suggestion that magazine 
distributors appeared have acted together in relation to changes to their 
policies about the return of unsold publications from Far North Queensland. 

The Far North Queensland returns issue had been raised at the PDC by one 
of the magazine distributors. 

QNF first raised the issue with ACP who then acted immediately. QNF is 
confident that ACP did so independently of the other distributors in coming to 
the assistance of newsagents in far North Queensland. 

As indicated in the submission to the ACCC QNF welcomed the change in 
policy all the distributors. 

I ask that this letter be placed on the ACCC1s Public Register. 

Yours truly, 

\ 
Ann Nugent 
CEO 
Queensland Newsagents Federation 
58-62 Pineapple Street, Zillmere Q 4034 
PO Box 59 Virginia Q 4014 
P: 07 3862 7100 F: 07 3862 7111 
M: 0488 763 236 
E : anugentOqnforrr;.au 
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