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Summary 
 
The ACCC denies authorisation to Air New Zealand and Air Canada to give effect to a 
Cooperation Agreement between the parties. 
 
The authorisation process 
 
The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit to the public from the conduct outweighs any public detriment. The 
ACCC conducts a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 
 
The applications for authorisation  
 
On 6 August 2008 Air New Zealand and Air Canada (the Applicants) lodged applications for 
authorisation to give effect to a Cooperation Agreement to jointly promote and sell daily, year-
round direct flights between Sydney and Vancouver (operated by Air Canada) and Auckland 
and Vancouver (operated by Air New Zealand) (the Direct Services).  
 
The Applicants propose to revenue share for specified flights. In addition, the Cooperation 
Agreement also provides for the Applicants to harmonise sales policies, which includes the 
ability to set specific fare levels, or agree to implement occasional tactical fares to stimulate 
additional demand. 
 
Authorisation is sought for a period of five years.  
 
Background 
 
The Applicants submit that the provisions of the Cooperation Agreement are designed to align 
their commercial and sales policies and share the revenue and risks associated with the Direct 
Services, in order to better promote the Direct Services and ensure their success and financial 
viability long term. 
 
Public detriment 
 
The ACCC considers that the Cooperation Agreement is likely to give rise to public detriment in 
the form of some lessening of competition in the supply and sale of passenger flights between 
Australia and Canada.  
 
Specifically, the ACCC is concerned that the effect of revenue sharing under the Cooperation 
Agreement will be to dampen competition between Air New Zealand and Air Canada. That is, 
the Cooperation Agreement is likely to reduce the incentive on Air New Zealand to price its 
indirect service (or offer other terms in relation to it) so as to compete aggressively with the Air 
Canada direct flight, since Air New Zealand will be receiving a share of the revenue generated 
by the latter flight. 
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Public benefit 
 
The ACCC accepts that the Direct Services give rise to public benefits in the form of increased 
choice and convenience, and some small public benefits in the form of the promotion of 
Australia and increased efficiency and environmental benefits. 
 
However, the ACCC has doubts about the extent to which the Cooperation Agreement actually 
underpins the provision of the Direct Services given that those services have been in operation 
since late 2007. The ACCC is also not convinced about the extent to which revenue sharing or 
Air Canada’s utilisation of Air New Zealand’s sales force would actually address the primary 
risk to the Direct Services, namely a fall in overall demand.  
 
The ACCC considers that there is a range of factors that may lead to a reduction or withdrawal 
of the Direct Services. Based on the information available, the ACCC remains unconvinced that 
the absence of the Cooperation Agreement would be the sole, or even primary, reason for such a 
reduction or withdrawal of the direct services provided by Air Canada. Accordingly, the ACCC 
considers that the public benefits are not linked to the Cooperation Agreement. 
 
Balance of public benefit and detriment 
 
In assessing the balance of public benefit and detriment in this case, the ACCC has had regard to 
the views of the Tribunal in Re Application by Michael Jools1 on the authorisation of conduct 
which would otherwise constitute a per se offence of the Trade Practices Act (as is the case 
here). 

The Tribunal noted that such conduct by its very nature is presumed to be anti-competitive by 
Parliament and there are very high penalties that can be imposed in respect of a contravention of 
the prohibition on such conduct. The Tribunal stated that these factors at least suggest that 
something more than a negligible benefit is required before the power to grant authorisation can 
be exercised.  

The ACCC has also had regard to its approach in applications A91001-A91003 lodged by 
Qantas and Air New Zealand where it was noted that ‘generally speaking, detriment may be at 
moderate levels yet still prevent authorisation where sufficient to outweigh the likely benefits.’  

The ACCC considers that the Cooperation Agreement is likely to result in public detriment 
because the effect of revenue sharing under the Cooperation Agreement is likely to be a 
dampening of competition between Air New Zealand and Air Canada in relation to flights to 
Canada originating from Australia.  

The ACCC considers that the Direct Services are likely to result in public benefits, primarily 
increased choice and convenience for passengers. However, for the reasons set out above, the 
ACCC considers that these public benefits are not linked to the Cooperation Agreement. 

Even if the public benefits were linked to the Cooperation Agreement, the ACCC considers that 
they are not sufficient to outweigh the public detriment resulting from the impact on competition 
on the Australia-Canada route. 

On balance, the ACCC is of the view that the public benefits are not likely to outweigh the 
public detriment. 

                                                 
1 Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5. 
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List of abbreviations  

List of abbreviations and definitions 

ACCC Australian Competition and Consumer 
Commission 

Act Trade Practices Act 1974 

AFTA Australian Federation of Travel Agents 

Air New Zealand Air New Zealand Limited 

Applicants Air New Zealand Limited and Air Canada 

ASA Air services agreement 

Department of 
Infrastructure 

Department of Infrastructure, Transport, Regional 
Development and Local Government 

Direct Services The year-round direct flights between Sydney and 
Vancouver operated by Air Canada (daily), and 
between Auckland and Vancouver operated by 
Air New Zealand (three times per week). 

Fifth Freedom 
Rights 

The right of an airline of one country to carry 
traffic between two other countries providing the 
flight originates or terminates in its own country. 

JSA Qantas-British Airways Restated Joint Services 
Agreement  

Load factor Load factors measure the percentage of seats 
filled on an aircraft on any given route. This is 
derived by dividing the number of passengers 
travelled by the number of seats available.  

Open skies 
agreement 

An agreement which provides minimal (or no) 
restrictions on the ability of the airlines of two 
countries to operate services between countries. 

Sixth Freedom 
Rights 

The right of an airline of one country to carry 
traffic between two other countries via its own 
country. 

Tribunal Australian Competition Tribunal 



1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act. One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.  

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.  

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination. 
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final determination. Should the public benefit outweigh the public detriment, the ACCC 
may grant authorisation. If not, authorisation may be denied. However, in some cases it 
may still be possible to grant authorisation where conditions can be imposed which 
sufficiently increase the benefit to the public or reduce the public detriment. 

The applications for authorisation 

1.8 On 6 August 2008 Air New Zealand Limited (Air New Zealand) and Air Canada 
(together, the Applicants) lodged applications for authorisation A91097 and A91098 
with the ACCC. 

1.9 The Applicants applied for authorisation to give effect to a Cooperation Agreement to 
jointly promote and sell direct flights between Sydney and Vancouver (operated by Air 
Canada) and Auckland and Vancouver (operated by Air New Zealand) (the Direct 
Services). The Applicants propose to revenue share for specified flights. In addition, 
the Cooperation Agreement also provides for the Applicants to harmonise sales 
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policies, which includes the ability to set specific fare levels, or agree to implement 
occasional tactical fares to stimulate additional demand. 

1.10 The Applicants seek authorisation for five years. 

Draft determination 

1.11 On 20 November 2008, the ACCC issued a draft determination proposing to deny 
authorisation to the Applicants. 

Chronology 

1.12 Table 1.1 provides a chronology of significant dates in the consideration of this 
application.  

Table 1.1: Chronology of applications for authorisation A91097 and A91098 
 

DATE ACTION 

6 August 2008 Application for authorisation lodged with the ACCC. 

1 September 2008 Closing date for submissions from interested parties in relation to the 
substantive application for authorisation. 

30 September 2008 
& 9 October 2008 

Submissions received from Air New Zealand and Air Canada in response 
to interested party submissions. 

20 November 2008 Draft determination issued. 

16 December 2008 Submission received from Air New Zealand and Air Canada in response 
to the draft determination. 

27 January 2009 Final determination issued. 
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2. Background to the applications 

The applicants 

Air New Zealand 

2.1 Air New Zealand was incorporated in New Zealand in 1940 and is New Zealand’s only 
international and largest domestic airline. It operates air passenger and cargo transport 
services. 

2.2 The Air New Zealand Group operates scheduled international passenger jet services to 
Australia, the Pacific Islands, North America, Asia and the United Kingdom. 

2.3 Air New Zealand operates a fleet of 99 aircraft, linking 52 destinations in 15 countries 
including 26 destinations within New Zealand. Air New Zealand operates (on average) 
3751 domestic flights and 519 international flights per week and employs 11,186 people 
worldwide.  

2.4 Air New Zealand operates non-stop flights between Auckland and Vancouver, three 
times per week, which commenced on 2 November 2007. Air New Zealand submits it 
intended initially to operate the route on a seasonal basis to coincide with the northern 
hemisphere winter. 

2.5 It also provides indirect services between Auckland and Vancouver via Los Angeles, San 
Francisco and Honolulu. 

2.6 In 1999 Air New Zealand became a member of the marketing alliance known as Star 
Alliance which currently has 21 members.2  

Air Canada 

2.7 Air Canada is Canada’s largest full-service airline and the largest provider of scheduled 
passenger services in the Canadian market, the Canada-United States trans-border 
market, and in the international market to and from Canada. 

2.8 Air Canada has an extensive global network, providing direct passenger services to 
approximately 160 destinations in Europe, the Middle East, Asia, Australia, the 
Caribbean, Mexico and South America. Air Canada is a founding member of the Star 
Alliance. 

2.9 Air Canada has been operating into Sydney on a one-stop basis since July 2000. On 14 
December 2007, Air Canada commenced daily direct non-stop flights between Sydney 
and Vancouver using one of its new larger, long-range Boeing 777 aircraft, replacing its 
indirect service via Honolulu. 

                                                 
2  The members of the Star Alliance network are Air Canada, Air China, Air New Zealand, All Nippon Airways, 

Asian Airlines, Austrian Airlines, Egyptair, Lot Polish Airlines, Lufthansa, Mexicana, Scandinavian Airways, 
Shanghai Airlines, South African Airways, Singapore Airlines, Spanair, Swiss, TAP Portugal, Thai Airways 
International, Turkish Airlines, United Airlines and US Airways.  
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2.10 Air Canada also operates indirect services between Sydney and Vancouver, via 
destinations in the United States. 

International aviation policy and regulation 

2.11 The Department of Infrastructure, Transport, Regional Development and Local 
Government (Department of Infrastructure) advises that Government policy is to ensure 
that the level of aviation services is determined by market forces, not government 
restrictions or regulations. Moreover, Government policy is for bilateral negotiations to 
be conducted to obtain the most liberal arrangements possible, including open skies 
arrangements, in the national interest.3 

Australian air services arrangements  

2.12 International air transport cannot occur unless it is specifically authorised by inter-
governmental agreements (air services agreements or ASAs) between the relevant 
countries. An ASA specifies the terms and conditions of airline activity between two 
countries.  

2.13 The Department of Infrastructure advises that Australia’s bilateral ASA between 
Australia and Canada provides that airlines designated by either country may enter into 
cooperative arrangements for the purpose of code sharing with any airline in Australia, 
Canada or any third country. Australia’s ASA with New Zealand also allow the airlines 
of each party to enter into code share agreements with any other airline.4 

2.14 The Department of Infrastructure notes Australia’s recent open skies arrangements with 
the United States which remove restrictions on service frequencies. The Department of 
Infrastructure also notes that V Australia is due to commence services to the United 
States in the near future. V Australia is a new airline and is a subsidiary of Virgin Blue 
Ltd. 

The aviation industry  

2.15 The top eight international passenger airlines as at December 2007 as measured by their 
share of overall international passengers flying in and out of Australia were Qantas (26.8 
percent), Singapore Airlines (11.1 percent), Air New Zealand (9 percent), Emirates (7.4 
percent), Jetstar (4.9 percent), Malaysia Airlines (4.8 percent), Cathay Pacific (4.8 
percent) and Tiger Airways (4.4 percent). Their respective shares over the last three 
years are compared in the table below. 

                                                 
3  Department of Infrastructure, Transport, Regional Development and Local Government submission, 3 

September 2008. 
4  Ibid. 
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Table 2.1: Share of international passengers travelling to and from                          
Australia - by major airlines5 

Airline 2005 (%) 2006 (%) 2007 (%) 

Qantas 28 28.2 26.8 

Singapore Airlines 10.6 11.3 11.1 

Air New Zealand 8.7 9 9 

Emirates 6 6.8 7.4 

Jetstar - - 4.9 

Malaysia Airlines 5.5 5 4.8 

Cathay Pacific 4.5 4.8 4.8 

Tiger Airways - - 4.4 

 
2.16 The Department of Infrastructure advises that the Cooperation Agreement proposed by 

Air Canada and Air New Zealand is consistent with current trends in the airline industry 
towards cost saving consolidation strategies as a means of remaining competitive. The 
Department of Infrastructure submits that airlines are utilising a range of strategies to 
remain competitive in the industry including code sharing, alliances and mergers.  

2.17 At the time the applications were lodged in August 2008, the Applicants submitted that 
the rising cost of fuel to unexpected levels was creating an environment in which airlines 
must rationalise services in order to remain profitable, and jet fuel prices were predicted 
to continue to rise. 

2.18 The Applicants referred to IATA’s report6 in which it states that the sharp continuing rise 
in jet fuel costs threatens the profitability of the airline industry globally. IATA further 
states that it is critical for airlines already running lean operations to find further 
efficiency improvements. 

2.19 Since the applications were lodged the ACCC notes that there has been a reduction in 
prices7, which appears to, at least in part, be reflected in the reduction of fuel surcharges 
by some airlines including Qantas8 and Cathay Pacific9. However, the ACCC also notes 
jet fuel prices remain relatively high and volatile. 

                                                 
5  Bureau of Infrastructure, Transport and Regional Economics, Aviation Statistics: International Scheduled Air 

Transport 
6  IATA, Financial Forecast, March 2007: Sourced 9 September 2008 at 

www.iata.org/NR/rdonlyres/DA8ACB38-676F-4DB1-A2AC-
F5BCEF74CB2C/0/Industry_Outlook_Briefing_March08.pdf 

7  For example, Centre for Asia Pacific Aviation stated there had been a 24% fall in the price of oil from its July 
2008 peak. Sourced 15 August 2008 

8  Qantas to cut fuel charges. Sourced 8 October 2008 at 
http://www.travelweekly.com.au/articles/50/0C05AD50.asp 

9  Cathay Pacific fuel surcharge reduction approved. Sourced 10 October 2008 at 
http://chinaaviation.aero/news/airline/14618//Cathay+Pacific+fuel+surcharge+reduction+approved 
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Australia-Canada route 

2.20 The Department of Infrastructure advises that the Australia-Canada market is Australia’s 
thirteenth largest aviation market. Passenger movements increased by 7.1 percent in the 
year to May 2008 with over 447 000 passenger movements between the two countries.  

2.21 In its Canada Aviation Profile, Tourism Australia notes the total number of visitors from 
Canada for the eight months to August 2008 increased by 13 percent relative to the same 
period of the previous year. Tourism Australia also notes that the Canadian market is 
highly seasonal with peak periods coinciding with the North American ski season and 
the Australian summer between December and February. 

Chart 2.1 Australia-Canada passenger shares 200710 
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2.22 The ACCC notes that there are some differences in the market share information that it 

has been able to obtain. This could reflect the use of different data sets. For example, 
Tourism Australia notes in its Canada Aviation Profile that Air Canada and Qantas are 
the leading airlines on the Australia-Canada route but also notes that Air Canada’s 
market share is underestimated due to its code share arrangements with Air New Zealand 
and Singapore Airlines.11 

2.23 This is not inconsistent with the Department of Infrastructure’s advice that Qantas, Air 
Canada and Air New Zealand are the major carriers of passenger traffic between 
Australia and Canada. 

                                                 
10  Tourism Australia, Canada Aviation Profile: Understanding the Canada to Australia Aviation Environment, 

June 2008. Sourced 13 October 2008 at 
http://www.tourism.australia.com/content/Canada/profiles_2008/Aviation%20profile%202008%20-
%20Canada%20[Compatibility%20Mode].pdf  

11  Tourism Australia, Canada Aviation Profile: Understanding the Canada to Australia Aviation Environment, 
June 2008. Sourced 13 October 2008 at 
http://www.tourism.australia.com/content/Canada/profiles_2008/Aviation%20profile%202008%20-
%20Canada%20[Compatibility%20Mode].pdf  



DETERMINATION   A91097 & A91098  7

2.24 The ACCC notes that confidential data provided by the Applicants suggests that United 
Airlines is the third main carrier on the route, however, to a large degree the chart above 
is indicative of the main carriers operating on the Australia-Canada route, and provides a 
rough approximation of their respective passenger shares. 

2.25 Tourism Australia further states in its Canada Aviation Profile that there are no bilateral 
capacity constraints between Australia and Canada under the current ASA, which 
provides capacity for 3000 seats per week. Tourism Australia states that Canadian 
carriers are using nearly half the available capacity allocation, while Australian carriers 
are using a fraction of the allowable seat capacity through seasonal services. However, 
Tourism Australia notes there are restrictions on intermediate rights, for example Los 
Angeles is not permitted as an intermediate point.12  

2.26 In summary, there are a number of carriers providing services from Australia to Canada 
including the Applicants, Qantas, United Airlines, Singapore Airlines and Cathay 
Pacific. Air Canada provides the only direct service from Australia to Canada. 

2.27 Air New Zealand provides the only direct service between New Zealand and Canada. 
Other carriers providing indirect services between New Zealand and Canada include 
Qantas, US Airways, American Airlines, Alaska Airlines, Air Pacific and Air Tahiti Nui 
via one or two cities including Los Angeles, Sydney, Seattle, Portland, Honolulu, San 
Francisco and Nadi. 

 

                                                 
12  ibid, Canada Aviation Profile 
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3. The applications for authorisation 

3.1 Air New Zealand and Air Canada seek authorisation to give effect to a Cooperation 
Agreement to jointly promote and sell direct flights between Sydney and Vancouver 
(operated by Air Canada) and Auckland and Vancouver (operated by Air New 
Zealand). The Applicants propose to revenue share for specified flights. In addition, the 
Cooperation Agreement also provides for the Applicants to harmonise sales policies, 
which includes the ability to set specific fare levels, or agree to implement occasional 
tactical fares to stimulate additional demand. 

3.2 The Cooperation Agreement also provides for a Joint Alliance Committee (JAC) which 
is to have overall responsibility for administering the joint venture in accordance with 
the Applicants’ 1999 Strategic Alliance Agreement. 

3.3 In addition, the Cooperation Agreement provides for a Working Group which consists 
of personnel from various departments of each of the Applicants. It is proposed the 
Working Group will meet twice a year. 

3.4 The Cooperation Agreement potentially raises concerns under the anti-competitive 
conduct provisions of the Act. Consequently, Air New Zealand and Air Canada have 
lodged the applications for authorisation with the ACCC. 
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4. Submissions received by the ACCC 

4.1 Air New Zealand and Air Canada provided a supporting submission with their 
applications for authorisation, two submissions in response to interested party views 
and a submission in response to the draft determination. 

4.2 The ACCC sought submissions from around 30 interested parties potentially affected 
by the application, including competitor airlines, travel agents and consumer groups. 
The ACCC received public submissions from: 

 Qantas 

 Singapore Airlines 

 the Australian Federation of Travel Agents 

 the Department of Infrastructure, Transport, Regional Development and Local 
Government. 

4.3 The ACCC did not receive any interested party submissions in response to the draft 
determination. 

4.4 The views of the Applicants and interested parties are outlined in the ACCC’s 
evaluation of the Cooperation Agreement in Chapter 6 of this determination. Copies of 
public submissions are available from the ACCC website (www.accc.gov.au) by 
following the ‘Public Registers’ and ‘Authorisations Public Registers’ links. 
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5. The net public benefit test 

5.1 The ACCC may only grant authorisation where the relevant test in section 90 of the Act 
is satisfied. 

Application A91097 
5.2 Air New Zealand and Air Canada lodged application for authorisation A91097 under 

section 88(1) of the Act to make and give effect to a contract, arrangement or 
understanding, a provision of which is or may be an exclusionary provision within the 
meaning of section 45 of the Act. 

5.3 The relevant test is found in section 90(8) of the Act. 

5.4 Section 90(8) states that the ACCC shall not authorise a proposed exclusionary 
provision of a contract, arrangement or understanding, unless it is satisfied in all the 
circumstances that the proposed provision would result or be likely to result in such a 
benefit to the public that the proposed contract, arrangement or understanding should 
be authorised. 

Application A91098 

5.5 Air New Zealand and Air Canada lodged application for authorisation A91098 under 
section 88(1) of the Act to make and give effect to a contract or arrangement, or arrive 
at an understanding, a provision of which would have the purpose, or would have or 
might have the effect, of substantially lessening competition within the meaning of 
section 45 of the Act. The relevant tests for this application are found in sections 90(6) 
and 90(7) of the Act. 

5.6 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public and 

 this benefit would outweigh the detriment to the public constituted by any lessening 
of competition that would result, or be likely to result, if the proposed contract or 
arrangement was made and the provision concerned was given effect to. 

Application of the tests  
5.7 There is some variation in the language in the Act, particularly between the tests in 

sections 90(6) and 90(8).  

5.8 The Australian Competition Tribunal (the Tribunal) has found that the tests are not 
precisely the same. The Tribunal has stated that the test under section 90(6) is limited 



DETERMINATION   A91097 & A91098  11

to a consideration of those detriments arising from a lessening of competition but the 
test under section 90(8) is not so limited.13 

5.9 However, the Tribunal has previously stated that regarding the test under section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made. 
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society. 
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.14 

5.10 Consequently, when applying either test, the ACCC can take most, if not all, public 
detriments likely to result from the relevant conduct into account either by looking at 
the detriment side of the equation or when assessing the extent of the benefits. 

5.11 Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers 
the approach described above in relation to section 90(6) is also applicable to section 
90(7). 

Definition of public benefit and public detriment 
5.12 Public benefit is not defined in the Act. However, the Tribunal has stated that the term 

should be given its widest possible meaning. In particular, it includes: 
…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.15 

5.13 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.16 

Future with-and-without test 
5.14 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.17 

5.15 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how the 

                                                 
13  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004. This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
14  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788. See also: Media Council 

case (1978) ATPR 40-058 at 17606; and Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd and Amatil Ltd for review (1981) ATPR 40-200 at 42,763, 42766. 

15  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association 
Ltd (1976) ATPR 40-012 at 17,242. 

16  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
17  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of 
Australia (No.2) (1987) ATPR 40-774 at 48,419. 
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relevant markets will react if authorisation is not granted. This prediction is referred to 
as the ‘counterfactual’. 

Length of authorisation 

5.16 The ACCC can grant authorisation for a limited period of time.18 

Conditions 

5.17 The Act also allows the ACCC to grant authorisation subject to conditions.19 

Future and other parties  
5.18 Applications to make or give effect to contracts, arrangements or understandings that 

might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

 persons who become party to the contract, arrangement or understanding at some 
time in the future20 

 persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.21 

                                                 
18  Section 91(1). 
19  Section 91(3). 
20  Section 88(10). 
21  Section 88(6). 
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6. ACCC evaluation 

6.1 The ACCC’s evaluation of the Cooperation Agreement is undertaken in accordance 
with the net public benefit test outlined in Chapter 5 of this determination. As required 
by the test, it is necessary for the ACCC to assess the likely public benefits and 
detriments flowing from the Cooperation Agreement. 

The market 
6.2 The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant market(s) affected by that conduct. 

Applicants’ view 
6.3 Air New Zealand and Air Canada submit the relevant area of competition is the market 

for the supply and acquisition of passenger flights between Canada and Australia. 

Interested parties’ view 
6.4 The Australian Federation of Travel Agents (AFTA) submits the relevant market is the 

supply and acquisition of passenger flights between Australia and North America, 
including Canada.  

ACCC’s view 
6.5 In previous authorisations, the ACCC has identified three broad product dimensions in 

markets of relevance to air transport: 

 passenger transport 

 freight transport 

 the sale of air transport. 

6.6 The Cooperation Agreement does not relate to freight transport. 

Passenger transport 
6.7 In applications A30226 and A30227 lodged by Qantas and British Airways in relation 

to their Joint Service Agreement (the JSA determination), the ACCC recognised 
separate product markets for business and leisure travellers on long haul routes. 

6.8 This view was based on the premise that business travellers are generally not price 
sensitive, but are sensitive to other factors such as flexibility, connectivity, convenience 
and comfort, particularly on long haul routes. In contrast, leisure travellers are 
generally relatively insensitive to travel time, flexibility and comfort, relative to their 
sensitivity to price.  

6.9 The ACCC has previously distinguished between the domestic market and international 
passenger markets, primarily on the basis of different regulatory environments. 
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6.10 In the JSA determination the ACCC considered that a regional approach to market 
definition on international routes is appropriate for leisure passengers, but a point to 
point market may be more appropriate for business travellers.22 

6.11 Again, this relates to the price sensitivity of leisure passengers which implies that they 
may be more inclined to substitute their preferred service for different destinations in a 
region, or a less direct service to their preferred destination, if the price is cheaper. 
Leisure passengers’ lower sensitivity to time also implies they are more inclined to 
accept indirect services. 

6.12 In contrast, business passengers who are more time sensitive and less price sensitive 
would be more inclined to accept only direct services to their destination. Business 
passengers are also less likely to substitute their preferred service for a cheaper service. 

6.13 The ACCC notes that in the current matter approximately 80 percent of passengers are 
travelling between Australia and Canada either for a holiday or to visit friends and 
relatives, with approximately nine percent of passengers travelling for business. In light 
of this, the ACCC considers that the focus of the product dimension of the relevant 
market is leisure passengers. 

6.14 The ACCC considers that the geographic dimension of the relevant market is Australia 
to Canada. 

Sale of air transport 
6.15 The ACCC has previously recognised that the product dimension of this market 

includes tickets sold directly by airlines to travellers, as well as those sold through 
indirect channels, such as travel agents.23  

6.16 The ACCC has noted that while airlines fill the role of wholesalers to the travel agent 
industry for air travel, as well as retailing air travel in their own right, consumers can 
purchase tickets from any segment of the distribution system, including retail travel 
agents, airlines and package tour operators (wholesalers).24 

6.17 Traditionally the ACCC has viewed the geographic dimension for the sale of both 
domestic and international air travel to be the whole of Australia but not extending 
beyond Australia.  

6.18 However, with the development of internet sales sites by both travel agents and airlines, 
the ACCC recognises that domestic travel purchases may be made from overseas via 
these internet sites, blurring the geographic dimension of the market.  

6.19 Under the Cooperation Agreement, the Applicants will jointly promote and sell the 
Direct Services. The Applicants will have an obligation to ‘sell without preference’ to 
either party’s services and will pool and share revenue from the specified flights. 

                                                 
22  ACCC Qantas and British Airways Restated Joint Services Agreement Final Determination A30226 – 

A30227, 8 February 2005 
23  For example ACCC IATA Passenger Agency Program Final Determination A90408, 13 December 2002; 

ACCC Qantas and British Airways Restated Joint Services Agreement Final Determination A30226 – 
A30227, 8 February 2005 

24  A90408, A30226 – A30227  
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Conclusion on relevant markets 
6.20 For the purpose of assessing the Cooperation Agreement, the ACCC considers that the 

relevant area of consideration is the market for the supply and sale of passenger flights, 
both direct and indirect, between Canada and Australia, with a focus on leisure 
passengers. 

The counterfactual 

6.21 In order to identify and measure the public benefit and public detriment generated by 
conduct, the ACCC applies the ‘future with-and-without test’.  

Applicants’ view 
6.22 Air New Zealand and Air Canada submit that absent the Cooperation Agreement there 

may not be sufficient demand to support daily year-round direct services and the 
current Direct Services could be withdrawn. In support of this proposition, the 
Applicants provided confidential information on the financial performance of the 
Direct Services. This information has been excluded from the public register at the 
request of the Applicants. 

Interested parties’ view 
6.23 Singapore Airlines supports the Applicants’ view of the counterfactual. Singapore 

Airlines states that, absent authorisation, competitive pressures can lead to the 
withdrawal of key players and a total absence of competition if the equilibrium between 
capacity, fares and service become too unstable. Singapore Airlines believes this is a 
feasible scenario. 

6.24 AFTA notes that Air Canada commenced daily direct services between Australia and 
Canada prior to seeking authorisation of the Cooperation Agreement. AFTA believes 
Air Canada would have made that decision after consideration of the demand to support 
such a direct service. AFTA notes that the direct service replaced Air Canada’s indirect 
service via Honolulu and the presumption is that Air Canada came to the view that a 
direct service would be viable in the immediate future. 

Applicants’ response to the draft determination 
6.25 The Applicants submit that ‘in the absence of the Cooperation Agreement, if the 

Applicants had considered offering such services they would have been able to do so 
on only a much more limited basis’. 

6.26 In Air Canada’s view, ‘non-authorisation of the Cooperation Agreement would almost 
certainly result in a decrease in the frequency of flights between Sydney and 
Vancouver.’ 

ACCC’s view 
6.27 The ACCC agrees with AFTA’s submission that airlines undertake considerable 

research and analysis prior to commencing a new route, taking into account factors 
such as costs and likely demand.  

6.28 In this case the ACCC notes that the direct service offered by Air Canada replaces its 
indirect service between Sydney and Vancouver via Honolulu.  
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6.29 Further, Air Canada has replaced the aircraft it used on the indirect route with one of its 
new Boeing 777s.  

6.30 The ACCC understands that B777s are long range aircraft. The B777-300 has a flight 
range of 14 594 kms and the B777-200 has a flight range of 17 446 kms. The distance 
from Sydney to Vancouver is 12 515 kms. Therefore, the B777 enables Air Canada to 
fly direct between Australia and Canada without the need to stop and refuel. This not 
only reduces the flight time between Sydney and Vancouver but is also likely to reduce 
airport costs associated with the previous stopover in Honolulu.  

6.31 As the B777 is not required to refuel between Sydney and Vancouver passengers are 
not required to transit in the United States and therefore avoid US customs and security.  

6.32 In addition, while the B777 has a greater seat capacity than the previous aircraft Air 
Canada flew on its indirect service, it is considered a more fuel efficient aircraft.  

6.33 The ACCC also notes that the Applicants have now been operating the Direct Services 
for some time (Air New Zealand since 2 November 2007 and Air Canada since 14 
December 2007) without implementing the Cooperation Agreement. The ACCC 
understands that notwithstanding the increased seat capacity provided by the B777, Air 
Canada has maintained its load factors on the direct route compared to its load factors 
on the indirect route. 

6.34 In these circumstances, the ACCC has doubts about the extent to which the 
Cooperation Agreement actually underpins the Direct Services. The ACCC notes that 
there is a range of factors that may lead to a reduction or withdrawal of the Direct 
Services. Based on the information available, the ACCC remains unconvinced that the 
absence of the Cooperation Agreement would be the sole, or even primary, reason for 
such a reduction or withdrawal of the direct services provided by Air Canada. 

Public detriment 

6.35 Air New Zealand and Air Canada submit that the Cooperation Agreement will not 
result in anti-competitive detriment because: 

 they are not direct competitors with each other on any individual route 

 to the extent that the Applicants are fringe competitors, there is significant 
competition on the Australia-Canada route, and 

 the price sensitive nature of passengers on the Direct Services will constrain prices. 

6.36 Apart from the potential public detriments arising from any effect on competition, 
AFTA also raised a concern about detriment resulting from reduced commissions 
payable to travel agents. This is discussed separately below. 

Effect on competition 

Applicants’ view 
6.37 The Applicants submit they are not direct competitors in relation to the Direct Services, 

or any other route they currently operate. Further, they submit that neither party is a 
potential entrant onto the other’s route. 
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6.38 The Applicants submit that they are fringe competitors only in that, for example, Air 
New Zealand's indirect services from Sydney to Vancouver (via Auckland) compete 
with Air Canada's direct services from Sydney to Vancouver. The Applicants claim that 
insofar as their services overlap, there is significant competition from many carriers 
operating indirect services between Australia and Canada, including Qantas, United 
Airlines, Singapore Airlines and Cathay Pacific. 

6.39 Moreover, the Applicants submit that competition may increase as a result of the Open 
Skies Agreement between Australia and the United States announced on 15 February 
2008, which allows each country’s airlines to freely select routes, destinations and 
frequency of services between each country, as well as the number of connecting 
flights to Canada. In this regard, the Applicants note the anticipated entry of V 
Australia and Delta Airlines. 

6.40 The Applicants note that almost 80 percent of passengers on services between Canada 
and Australia are travelling either for a holiday to visit friends and relatives. In light of 
this, the Applicants submit that they could not increase prices above a competitive level 
without losing significant market share. 

6.41 The Applicants state that a large number of passengers compare the cost of travelling to 
Canada and Australia with the cost of travelling to alternative holiday destinations. In 
this regard the Applicants submit that if they were to set fares above the competitive 
level, not only would they lose traffic to competing indirect services, but they would 
also lose traffic to alternative destinations. 

Interested parties’ view 
6.42 The Department of Infrastructure states that: 

 Qantas, Air Canada and Air New Zealand are the major carriers of passenger traffic 
between Australia and Canada.  

 Air Canada is the only airline providing daily direct flights to and from Sydney and 
Vancouver. 

6.43 Qantas submits that the Applicants’ claim that they are only competitors with each 
other on the fringe and not direct competitors is inconsistent with their claim that other 
carriers operating indirect services compete with the Applicants and would effectively 
constrain their behaviour. 

6.44 Singapore Airlines submits that the trans-Pacific route is uncompetitive with only 
Qantas and United Airlines servicing the route directly from Australia with fares high 
and uncompetitive as a result. Singapore Airlines submits the same applies to the trans-
Pacific route between Australia and Canada, where it argues entry and expansion is 
stifled by both Australian and Canadian Government policies. 

6.45 AFTA raises a number of competition concerns in relation to the Cooperation 
Agreement. In particular, AFTA submits that: 

 other carriers would be unlikely to commence services on the Direct Services routes 
given the coordinated approach from two competitors. 
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 there is no incentive for Air New Zealand to reintroduce direct flights between 
Australia and the United States, or Australia and Canada even though it has the 
right to do so. 

 Air New Zealand currently prices its indirect service to North America cheaper than 
services offered by carriers flying directly. AFTA is concerned that should the 
Cooperation Agreement be authorised Air New Zealand may increase the price on 
its indirect service. AFTA submits that any loss of market share for Air New 
Zealand on this route would be compensated by revenue sharing provided for by the 
Cooperation Agreement. The Australian public will therefore lose out on the benefit 
or obtaining a cheaper alternative fare to Canada on the indirect route. 

 authorisation will lead to an increase in fares which is supported by a review of the 
Applicants’ treatment of fuel surcharges. AFTA provides information relating to the 
different fuel surcharges applied by each of the Applicants and notes that the faster 
direct flight operated by Air Canada has a higher fuel charge component than does 
the indirect flight operated by Air New Zealand. AFTA submits that with 
authorisation the Applicants will have the ability to fix airfares including the fuel 
surcharge component. 

In response to this point, the Applicants submit that under the Cooperation 
Agreement the applicable fuel surcharges will be a likely consideration in the 
setting of any fare, however, ultimately it is the overall price of the fare that matters 
to consumers. In any event, the Applicants submit there may not be an attempt to 
coordinate fuel surcharges in respect of the Direct Services as an airline’s fuel 
surcharges on a particular route would generally be expected to be inline with a 
general policy applied across all routes and further there are regulatory obstacles to 
the harmonising of fuel surcharges. In particular, Air Canada must seek regulatory 
approval of any fuel surcharges from the Canadian Transportation Authority. 

Applicants’ response to the draft determination 

6.46 The Applicants disagree with the conclusion in the draft determination that the 
Cooperation Agreement is likely to give rise to a public detriment in the form of some 
lessening of competition in the supply of sale of passenger flights between Australia 
and Canada. 

6.47 The Applicants submit that this conclusion contradicts the finding in the draft 
determination that there are a number of factors which are likely to constrain the 
Applicants’ ability to increase prices above competitive levels. 

ACCC’s view 

6.48 In the draft determination, the ACCC noted that the high proportion of leisure travellers 
and competition from indirect services and other destinations is likely to constrain the 
Applicants’ ability to increase prices above competitive levels. 

6.49 Nevertheless, the ACCC is concerned that the effect of revenue sharing under the 
Cooperation Agreement will be to dampen competition between Air New Zealand and 
Air Canada. That is, the Cooperation Agreement is likely to reduce the incentive on Air 
New Zealand to price its indirect service (or offer other terms in relation to it) so as to 
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compete aggressively with the Air Canada direct flight, since Air New Zealand will be 
receiving a share of the revenue generated by the latter flight. 

6.50 Given that the Australia-Canada route primarily serves leisure passengers who are 
likely to be more price sensitive and less time sensitive, the ACCC considers that there 
is competition between direct and indirect services. Importantly, this includes 
competition between the direct service provided by Air Canada and the indirect service 
currently provided by Air New Zealand. The ACCC notes the submission by AFTA 
that, in order to remain competitive, Air New Zealand currently prices its indirect 
service to North America cheaper than the services currently offered by carriers flying 
directly.  

6.51 In addition, the ACCC remains concerned that the Cooperation Agreement would result 
in significant consolidation on the Sydney-Vancouver route when there is already a 
relatively high degree of concentration. 

6.52 The market share data provided to the ACCC indicate that Air New Zealand and Air 
Canada are two of the leading four carriers of passenger traffic between Australia and 
Canada. As such, the Cooperation Agreement represents joint marketing and revenue 
sharing between two competitors on the Australia-Canada route. 

Reduced commission for travel agents 

Applicants’ view 
6.53 The Applicants submit that as the Cooperation Agreement has not been authorised the 

Applicants have not discussed travel agent commissions. The Applicants submit that 
while they may seek to introduce a common commission in respect of the Direct 
Services, it should not be assumed that this would result in a reduction of commissions. 
The Applicants also submit that they would need to offer commissions at levels which 
would allow them to remain competitive with other airlines, including Qantas, which 
operates out of Australia.  

Interested parties’ view 
6.54 AFTA notes its concern that should authorisation be granted for the Cooperation 

Agreement, the Applicants would be free to reduce the commission payable to travel 
agents on the Direct Services. AFTA submits that travel agents will have no alternative 
service to sell as Air Canada is the only airline flying direct services between Australia 
and Canada. 

ACCC’s view 

6.55 The ACCC considers the Applicants could act in concert to reduce commission paid to 
travel agents, however, this of itself would not be expected to have a negative impact 
on fares paid by consumers. As the ACCC has noted in previous determinations, the 
trend towards increased direct sales to consumers and reduced commission levels paid 
to travel agents is likely to continue,25 with or without the Cooperation Agreement.  

                                                 
25  ACCC Qantas and Air New Zealand Draft Determination A91001 – A91003, 3 November 2006. 
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ACCC conclusion on public detriments  

6.56 The ACCC considers that the Cooperation Agreement is likely to give rise to a public 
detriment in the form of some lessening of competition in the supply and sale of 
passenger flights between Australia and Canada.  

6.57 Specifically, the ACCC is concerned that the effect of revenue sharing under the 
Cooperation Agreement will be to dampen competition between Air New Zealand and 
Air Canada. That is, the Cooperation Agreement is likely to reduce the incentive on Air 
New Zealand to price its indirect service (or offer other terms in relation to it) so as to 
compete aggressively with the Air Canada direct flight, since Air New Zealand will be 
receiving a share of the revenue generated by the latter flight. 

Public benefit 

6.58 Air New Zealand and Air Canada submit the Cooperation Agreement will improve the 
efficiency and viability of providing the Direct Services, which in turn will provide 
substantial public benefits, including: 

 increased choice and convenience for passengers flying between Australia and 
Canada 

 increase the attractiveness of Australia as a tourist destination for Canadians as a 
result of reduced flying time 

 enable Air New Zealand and Air Canada to better promote Australia, Canada and 
New Zealand as tourist destinations 

 the more efficient operation of services between Australia and Canada resulting in 
reduced: 

⎯ fuel consumption, and 

⎯ carbon dioxide emissions. 

Link between public benefits and the Cooperation Agreement 

Applicants’ view 

6.59 In response to the draft determination, the Applicants provided a submission which 
argues that the public benefits identified by the ACCC are ‘inextricably intertwined’ 
with the Cooperation Agreement. The Applicants state: 

Given the marginal economics of the routes, the Cooperation Agreement, by providing for 
financial risk-sharing and enhancing load factors on the routes, would facilitate the Applicants' 
efforts to accomplish their respective objectives of supporting daily year round services on the 
routes. The Applicants' goal is to accomplish their objective on a long-term, sustainable basis; the 
benefits of the Cooperation Agreement are crucial in those efforts, particularly in periods of 
economic uncertainty, such as currently being experienced.  
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ACCC’s view 
6.60 The ACCC has carefully considered confidential information provided by the 

Applicants to demonstrate how the Cooperation Agreement will have a significant 
impact on the economics of the Sydney-Vancouver route. 

6.61 The ACCC recognises that the current global economic difficulties present challenging 
conditions for airlines including Air New Zealand and Air Canada. As noted by the 
Applicants, the industry expectation is for lower overall demand and a consequent drop 
in future bookings.  

6.62 In this context, and based on the information before it, the ACCC is not convinced that 
risk sharing through revenue sharing necessarily underpins the continued operation of 
the Direct Services when the primary risk relates to overall demand. As variations in 
overall demand are likely to have very similar effects on Air Canada and Air New 
Zealand, revenue sharing is unlikely to reduce this risk. One way in which the revenue 
sharing may reduce financial risk is by limiting competition between the parties. 

6.63 Similarly, on the basis of the information before it, the ACCC is not convinced about 
the extent to which Air Canada’s utilisation of Air New Zealand’s Australian sales 
force in Australia will address the primary risk to the Direct Services, namely a fall in 
overall demand. 

6.64 Overall, the ACCC remains unconvinced about the extent to which the Cooperation 
Agreement actually underpins the operation of the Direct Services.  

6.65 In this context, an assessment of the Applicants’ claimed public benefits is set out 
below.  

Convenience and choice 

Applicants’ view 

6.66 Air New Zealand and Air Canada submit the Direct Services offer consumers increased 
choice and convenience in terms of travel and transit time as a result of: 

 reducing travel time between Australia and Canada by three hours compared to Air 
Canada’s previous fastest service on the Vancouver-Honolulu-Sydney route, and 

 by-passing US customs and security. 

Interested parties’ view 
6.67 Singapore Airlines submits that the Cooperation Agreement is likely to enable the 

Applicants to sustain flights and be in a better position to develop the market once a 
healthier aviation environment is achieved. That is, Singapore Airlines submits the 
Cooperation Agreement will offer choice which would otherwise be limited because 
the total absence of competition would mean consumers would have to fly via Los 
Angeles. 
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ACCC’s view 
6.68 The ACCC accepts that the Direct Services give rise to a public benefit in the form of 

increased choice and convenience for passengers travelling between Australia and 
Canada (through reduced travel time and the by-passing of US customs and security). 

6.69 However, the ACCC is not convinced that the Direct Services, and therefore the public 
benefit, are underpinned entirely by the Cooperation Agreement.  

6.70 As noted earlier, the ACCC understands that Air Canada is able to provide a faster, 
direct service because of its new B777 aircraft. The B777 is able to fly non-stop 
between Sydney and Vancouver without the need for refuelling, and is considered a 
highly fuel efficient aircraft. Further, as the B777 is a larger aircraft to that previously 
flown on Air Canada’s indirect route via Honolulu, it has also increased seat capacity. 
As such, many of the benefits claimed by the Applicants may have resulted merely 
from the use of this aircraft.  

6.71 For the reasons set out earlier in this determination, the ACCC is not convinced that the 
absence of the Cooperation Agreement would be the sole, or even primary, reason for a 
reduction or withdrawal of the direct services provided by Air Canada. The ACCC 
considers that the public benefit of increased choice and convenience arises from the 
Direct Services irrespective of whether the Cooperation Agreement is implemented. 

Promoting Australia 

Applicants’ view 
6.72 The Applicants submit Canadian tourism to Australia is a key component of the 

Australian tourism industry, generating significant revenue but that the potential value 
is not being realised. The Applicants submit the Cooperation Agreement facilitates 
improved marketing of Australia as a tourist destination to the Canadian market, and 
provides more convenient options for Canadians wishing to travel to Australia, tapping 
into this potential. 

6.73 The Applicants submit that Australia is a favoured holiday destination for tourists from 
Europe and North America but the distance and travel time act as a disincentive, 
particularly compared to other competing destinations. The Applicants submit the 
reduced travel and transit time will be integral to the promotion of Australia as a tourist 
destination.  

6.74 The Applicants submit the Cooperation Agreement, by removing financial incentives 
for each Applicant to book a customer on that Applicant’s indirect service, rather than 
the other’s direct service, allows each Applicant to benefit from the other’s sales force 
in their respective countries. Specifically, the Cooperation Agreement encourages Air 
Canada’s Canadian-based sales force to promote Air New Zealand’s direct Vancouver 
service, and Air New Zealand’s Australian-based sales force (where it has a stronger 
presence than Air Canada) to promote Air Canada’s Sydney-Vancouver service, rather 
than promoting Air New Zealand’s indirect service via Auckland. 

6.75 The Applicants submit that a strong sales presence at both ends of the route is critical to 
the retention of year round Direct Services, and also provides a strong foundation from 
which to generate sufficient demand for Air New Zealand to move to daily services. 
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6.76 The Applicants further submit the enhanced promotion will give rise to increased load 
factors on the Direct Services which in turn will support the year-round direct 
frequencies between Australia and Canada; will better position the Applicants to justify 
additional frequencies in the future; and lead to more efficient utilisation of aircraft, 
which reduces the airlines’ costs and fuel use. 

ACCC’s view 
6.77 In its authorisations of the JSA, the ACCC concluded that tourism was clearly of 

benefit to Australia, but it was unclear that there were substantial tourism benefits 
arising from the proposed arrangements. The ACCC noted that there was a wide range 
of factors which influenced tourism demand which were more significant than the JSA, 
including general purchasing power in source countries, the relative cost of other 
destinations, the total cost of visiting Australia (land as well as air component) and the 
perceived quality of Australia as a destination.  

6.78 In this case, the ACCC notes that the joint marketing of the Direct Services 
contemplated by the Cooperation Agreement places incentives on Air New Zealand’s 
Australian-based sales force to promote Air Canada’s Sydney-Vancouver service. 
However, the ACCC also notes that Air Canada’s marketing campaign for the direct 
services commenced in December 2007 has been sufficiently effective to maintain or 
increase its load factors on direct flights compared to the same period for its indirect 
flights the previous year. This was achieved despite the use of a larger aircraft and in 
the absence of any joint marketing with Air New Zealand. 

6.79 The ACCC accepts that reduced flying and transit time may contribute to some public 
benefit in the form of the promotion of Australia as a tourist destination for Canadians. 
However, the ACCC considers that any public benefit of this kind arises from the 
provision of the Direct Services and not necessarily from the Cooperation Agreement. 

Efficiency and environmental benefits 

Applicants’ view 
6.80 The Applicants submit the introduction of the Direct Services, enabled by the 

Cooperation Agreement, has significantly reduced flying time between Australia and 
Canada and New Zealand and Canada. The Applicants claim the reduction in flying 
time results in greater cost efficiencies for the Applicants which is particularly relevant 
in the context of high jet fuel costs.  

6.81 Moreover, the reduction of flying time and more efficient use of fuel results in a better 
use of energy resources and reduces carbon-dioxide emissions.  

ACCC’s view 

6.82 The ACCC considers the efficiency and environmental benefits are to some degree a 
duplication of the benefits discussed above, in that they result from a reduction of 
flying time.  

6.83 Based on the information available, the ACCC is not convinced that the claimed 
efficiency and environmental benefits (to the extent that they arise) are a result of the 
Cooperation Agreement or some other factor – for example, the use of a particular 
aircraft such as the B777. 
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ACCC conclusion on public benefits 

6.84 The ACCC accepts that the Direct Services give rise to a public benefit in the form of 
increased choice and convenience, and some small public benefits in the form of the 
promotion of Australia and increased efficiency and environmental benefits.  

6.85 However, for the reasons set out above, the ACCC has doubts about the extent to which 
the Cooperation Agreement actually underpins the provision of the Direct Services. 
Accordingly, the ACCC considers that the claimed public benefits are not linked to the 
Cooperation Agreement. 

Balance of public benefit and detriment  

6.86 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the Cooperation Agreement is likely to result in a public benefit that will outweigh any 
public detriment. 

6.87 In assessing the balance of public benefit and detriment in this case, the ACCC has had 
regard to the views of the Tribunal in Re Application by Michael Jools: 

It must be remembered that, as in this case, an authorisation may be granted in respect of conduct 
which if engaged in the absence of authorisation will result in the commission of a per se offence, 
that is an offence which Parliament has assumed will by its very nature have an anti-competitive 
effect. One should also not forget the very high penalties that can be imposed in respect of a 
contravention of provisions for which an authorisation may be granted. These factors at least 
suggest that something more than a negligible benefit is required before the power to grant 
authorisation can be exercised. Even if the power to grant an authorisation were triggered, these 
factors at the least indicate that if particular conduct will give rise to only a negligible benefit 
perhaps the conduct should not be authorised.26 

6.88 The ACCC has also had regard to its approach in applications A91001-A91003 lodged 
by Qantas and Air New Zealand: 

the relevant authorisation test does not set a threshold for anti-competitive detriment. Generally 
speaking, detriment may be at moderate levels yet still prevent authorisation where sufficient to 
outweigh the likely benefits. Nor is it a requirement to be certain that the detriments are of 
sufficient size to outweigh public benefits. In circumstances where significant concerns arise as to 
sizeable detriment and where the ACCC is consequently not satisfied that the benefits will 
outweigh detriments, it is required to deny authorisation.27 

6.89 The ACCC considers that the Cooperation Agreement is likely to result in public 
detriment in the form of some lessening of competition in the supply and sale of 
passenger flights between Australia and Canada.  

6.90 Specifically, the ACCC is concerned that the effect of revenue sharing under the 
Cooperation Agreement will be to dampen competition between Air New Zealand and 
Air Canada. That is, the Cooperation Agreement is likely to reduce the incentive on Air 
New Zealand to price its indirect service (or offer other terms in relation to it) so as to 
compete aggressively with the Air Canada direct flight, since Air New Zealand will be 
receiving a share of the revenue generated by the latter flight. 

                                                 
26  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
27  ACCC Qantas and Air New Zealand Draft Determination A91001 – A91003, 3 November 2006, para 9.312. 
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6.91 The ACCC considers that the Direct Services are likely to result in some public 
benefits, primarily increased choice and convenience for passengers. However, the 
ACCC has doubts about the extent to which the Cooperation Agreement actually 
underpins the provision of the Direct Services given that those services have been in 
operation since late 2007. The ACCC is also not convinced about the extent to which 
revenue sharing or Air Canada’s utilisation of Air New Zealand’s sales force would 
actually address the primary risk to the Direct Services, namely a fall in overall 
demand.  

6.92 As noted earlier, the ACCC considers that there is a range of factors that may lead to a 
reduction or withdrawal of the Direct Services. Based on the information available, the 
ACCC remains unconvinced that the absence of the Cooperation Agreement would be 
the sole, or even primary, reason for such a reduction or withdrawal of the direct 
services provided by Air Canada. Accordingly, the ACCC considers that the claimed 
public benefits are not linked to the Cooperation Agreement. 

6.93 Even if the public benefits were linked to the Cooperation Agreement, the ACCC 
considers that they are not sufficient to outweigh the public detriment resulting from 
the impact on competition on the Australia-Canada route. 

6.94 On balance, the ACCC is of the view that the public benefits are not likely to outweigh 
the public detriment. 

7. Determination 

The applications 

7.1 On 6 August 2008, Air New Zealand and Air Canada lodged applications for 
authorisation A91097 and A91098 with the Australian Competition and Consumer 
Commission (the ACCC). 

7.2 Application A91097 was made using Form A and Application A91098 was made using 
Form B, Schedule 1, of the Trade Practices Regulations 1974. The applications were 
made under subsection 88 (1) of the Act to: 

 make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 of 
the Act, and 

 make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the effect, 
of substantially lessening competition within the meaning of section 45 of the Act.  

7.3 Specifically, Air New Zealand and Air Canada seek authorisation to give effect to a 
Cooperation Agreement to jointly promote and sell direct flights between Sydney and 
Vancouver (operated by Air Canada) and Auckland and Vancouver (operated by Air 
New Zealand). The Applicants propose to revenue share for specified flights. In 
addition, the Cooperation Agreement also provides for the Applicants to harmonise 
sales policies, which includes the ability to set specific fare levels, or agree to 
implement occasional tactical fares to stimulate additional demand. 
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7.4 For the reasons outlined in Chapter 6 of this determination, the ACCC is not satisfied 
that the conduct for which authorisation is sought is likely to result in a public benefit 
that would outweigh the detriment to the public constituted by any lessening of 
competition arising from the arrangements. 

7.5 The ACCC is not satisfied that the arrangements for which authorisation is sought are 
likely to result in such a benefit to the public that the arrangements should be allowed 
to take place. 

7.6 The ACCC therefore denies authorisation to applications A91097 and A91098. 




