
The counterfactual 

FILE NOTE 

AG explained that the Sydney Cricket and Sports Ground Trust (the Trust) and Macquarie Bank 
(Macquarie) want to understand the ACCC's counterfactual. They would also like to know what 
the ACCC's view would be if the arrangements did not have the exclusive 'Macquarie only' 
requirement. 

Matter name: 

A C E  parties 

Blake Dawson 
Sydney Cricket and 
Sports Ground Trust 

Macquarie Bank 

Date. 

DC referred to paragraphs 5.9 and 5.10 of the ACCC's draft notice. DC indicated that a key issue 
was that the Trust evidenced their intention to introduce contactless payment facilities as early as 
2006, when the tender process commenced. 

DC noted that the ACCC also considered a related issue, which is that if there is a commercial 
incentive for investing in contactless payment technology, then the investment will be made even 
without an exclusive arrangement. 
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SK stated that either technology is commercially viable or it isn't, and the fact that the Trust has 
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entered into a sponsorship arrangement with Macquarie is irrelevant. SK explained that the 
Commission needs to examine whether the exclusive arrangement enables the development of - 
technology that wasn't otherwise commercially viable. 

T i e :  

SK explained that the Commission considers that the investment in this case is actually less viable 
because less consumers will be able to use their credit cards. 

3:35pm - 4:55pm 

SK explained the Commission's position in relation to the counterfactual: the Commission couldn't 
see that the exclusive arrangement provides a commercial benefit that doesn't already exist in the 
market place. 
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Development of medit card facilities a t  the Sydney Cricket Ground and Sydney Football Stadium 
(the Grounds) 

JH noted that in 2006/2007, the Trust sought expressions of interest because they wanted to 
develop a contactless payment system. As part of this process, the Tmst undertook an analysis of 
point of sale (POS) technology as their previous software was inadequate. 

The Trust had originally purchased POS software for inventory management purposes, providing 
an improved means of record keeping and other efficiencies. The software was not acquired in 
order to provide credit card facilities. 

EXCLUDED FROM PUBLIC REGISTER 

JH indicated that the development of credit card facilities at the Grounds is not part of the Trust's 
current corporate plan, which takes them to 2013. JH explained that without a corporate 
partnership like the Macquarie one, the Trust would revert to the current payment model, which is 
cash only. 

EXCLUDED FROM PUBLIC REGISTER 

MacquarielTrust sponsorship agreement 

SK asked whether Macquarie would have entered into the agreement with the Trust unless they 
were guaranteed exclusivity. SK noted that consumers, through Macquarie, are providing the 
money for the sponsorship deal. 

AG explained that in the absence of the arrangement, the future at the Grounds is one with cash 
only, not one where all cards will be accepted. This is because the Tmst cannot fund the 
development of credit card facilities themselves, and although the Commonwealth Bank and 
Mastercard did put proposals to the Trust, these were not as commercially attractive as 
Macquarie's proposal. 

SK suggested that there are numerous other ways to raise the money to do this without distorting 
the credit card market. 

JH explained that the Trust didn't want to add an extra cost to their consumers. JH noted that cash 
will still be accepted as a payment method at all terminals, so the Trust is not taking away the 
current method of payment. 

AG added that those consumers who wish to pay with cash will not be affected by the notified 
conduct. 
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Spectrum of notified conduct 

AG asked why the notified conduct is being treated differently to other arrangements? 

DC noted that the ACCC has received a number of notifications that involve consumers being 
offered a discount or rebate on condition they pay using a Visa card. DC indicated that in cases 
involving this type of conduct, the ACCC considers that there is still competition from other 
retailers and other rewards schemes. 

SK explained that in regard to these types of notifications, the conduct can be seen on a spectrum. 
On one end of the spectrum, a consumer may receive a discount when purchasing a goodlservice 
on condition they use a nominated card. On the other end, a consumer can only use one card to 
purchase the good/service. SK stated that it is the latter type of conduct that distorts competition 
the most. 

SK indicated that the Macquarie conduct falls at the right hand of the spectrum, as it involves a 
requirement that the consumer can only use one card, rather than the consumer receiving a benefit 
from using a particular card. 

SK noted that the ACCC has received notifications that involve the exclusive use of Visa cards for 
venues and time periods. These notifications have been allowed to stand, but SK indicated that 
these decisions may be revisited going forward. 

SK stated that a number of decisions by the ACCC regarding credit cards could be viewed as not 
completely consistent. SK explained that the ACCC hasn't changed its mind, but has become more 
consistent in its own approach and evaluation. 

RC added that there is a big difference between a customer W i g  offered a discount for using a 
particular card and a requirement that only one bank's credit card can be used at an outlet. 

Market definition 

AG stated that Macquarie and the Trust are trying to understand the market definition and the 
public detriments outlined by the ACCC in its draft notice. 

AG quoted paragraph 5.5 of the draft notice, where the ACCC stated that, in its assessment of the 
notified conduct, a relevant area of competition was 'the supply of payment acceptance services to 
merchants generally and the supply of payment acceptance sewices to merchants at the Grounds 
directly affected by the conduct.' AG asked if the ACCC could elucidate how these are not 
internally inconsistent. 
DC explained that the ACCC wanted to acknowledge that the direct impact of the conduct is at the 
Grounds, but there are potential network effects in the broader market for the supply of payment 
acceptance services. 

AG asked what evidence the ACCC had to suggest the conduct had broader network effects, 
noting that the conduct concerns particular transactions at a particular venue. 

SK asked where Macquarie sees itself making money out of the arrangement. 
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AK answered that the benefit to Macquarie is in greater brand awareness. AK noted that a number 
of pilots have been conducted for contactless payment technology. The Commonwealth Bank and 
Mastercard conducted an exclusive PayPass pilot for over 6 months in 2006 in mainstream retail 
merchants. This is what Macquarie is looking to do for 6 months at the Grounds. AK stated that 
Macquarie is seeking to penetrate the issuing market. 

SK noted that Macquarie is intending to make money out of consumers signing up for Macquarie 
cards, and suggested that Macquarie could achieve this through advertising. 

AK noted that contactless technology is new to Australia and the business case or technology in 
this market is not yet proven. Macquarie wanted to trial the technology to a limited extent in order 
to test it, so it is being trialled on Macquarie cardholders only. 

SK commented that as a result, a consumer who does not have a Macquarie card has to stand in a 
longer line for a less convenient senrice. Alternatively, a consumer needs to acquire a Macquarie 
card. SK noted that this is a cost to consumers in the form of multi-homing. 

AK responded to the comments by referring the ACCC to plans relating to various queue 
formations sought to be trialed, that are aimed at ensuring that there is no reduction in 
convenience to patrons - these plans are also referred to further below. 

Public benefits 

AG wanted to discuss the public benefits of the notified conduct. 

AG stated that the Trust is not a private corporation whereby private benefits occur as a result of 
money transfers between itself and Macquarie. AG asked what evidence the ACCC would need to 
be satisfied that money flowing from Macquarie to the Trust has broader public benefits. 

SK indicated that the ACCC is guided by the Tribunal's decision in the Qantas and Air New 
Zealand matter. On the basis of the guidance from the Tribunal, transfers of money between 
corporations is not a public benefit. 

SK explained that the fact the Trust is a charitable institution that will do good work is not a public 
benefit; this needs to feed into some broader public benefit. 

Potential amendments to the notified conduct 

EXCLUDED FROM PUBLIC REGISTER 
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AG sought guidance as to how the ACCC would view these changes to the notified conduct. 

SK stated that the Commission would need to consider these proposals, but this conduct is moving 
closer to the end of the spectrum where consumers are being offered a discount for using a 
particular card. 

EXCLUDED FROM PUBLIC REGISTER 

JH noted that at most venues, competing parties have sponsorship arrangements with sporting 
teams. JH noted that HSBC sponsor the Waratahs, and during this arrangement the Trust had a - - 
five year sponsorship agreement with Aussie Home Loans. JH commented that even if a venue has 
an arrangement with a competitor, companies are still interested in sponsoring teams. 

Next steps 

EXCLUDED FROM PUBLIC REGISTER 

Additional - Phone call between AG, RC and SC at 5:25pm 

AG called to discuss two points from the meeting further - the potential amendments to the 
notified conduct and the timing of the next steps. 

EXCLUDED FROM PUBLIC REGISTER 

RC advised that it would not be possible to get a decision from the ACCC within the next 14 days, 
particularly if the parties were considering coming to the ACCC with a revised set of 
arrangements. RC advised that it was likely that the ACCC would need to undertake further 
consultation if the arrangements were revised, which would take the process into late January or 
early February. 




