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The Australian Competition and Consumer Commission (the ACCC) has decided to 
grant conditional interim authorisation in respect of the applications for authorisation 
A91139 – 40 lodged by Chevron Australia Pty Ltd, Chevron (TAPL) Pty Ltd, Mobil 
Australia Resources Company Pty Ltd and Shell Development (Australia) Pty Ltd 
(the Applicants) in relation to their joint venture development of the Gorgon Gas 
Project in Western Australia.  
 
Interim authorisation is conditional on the Applicants committing to an independently 
audited and approved ring fencing regime and any gas sales agreements entered into 
during the period of interim authorisation containing a condition precedent that the 
agreement will not come into effect unless the ACCC grants authorisation.  
 
The Application 
 
1. The Applicants are seeking authorisation, including interim authorisation to: 
 

• jointly discuss and negotiate common terms and conditions, including price, 
under which natural gas produced for sale to customers in Western Australia 
(domgas) will be offered for sale by the Applicants 

• enter into and give effect to contracts, arrangements or understandings 
between the Applicants containing common terms and conditions, including 
price and price arbitrations/determinations, upon which domgas will be 
offered for sale and sold by the Applicants and  

• in relation to any gas sales agreements entered into during the period of any 
interim and final authorisation for the supply of domgas, continue to give 
effect jointly to the provisions of such agreements over their term.  
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2. The Applicants have proposed that any gas sales agreements entered into during 
the period of interim authorisation will contain a condition precedent which 
stipulates that the agreement will not be fulfilled unless the ACCC grants 
authorisation.  

 
3. The Applicants are seeking authorisation for the period until the earlier of: 
 

• customer agreements have been reached for the sale of 2000 Petajoules of 
domgas or 

• 6 years from the date of the first supply of domgas to a customer in Western 
Australia.  

4. Finally, authorisation is sought for the current Applicants and potential future 
equity partners in the Gorgon Gas Project. Future equity partners are limited to 
any customer that purchases LNG from the Applicants, up to a total aggregate of 
10 per cent equity interest held by all LNG customers in the Gorgon Gas Project.   

 
5. A copy of the application the supporting submissions may be obtained from  

the ACCC’s website’s authorisations register 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this 
matter.  

   
The authorisation process 
 
6. The ACCC may grant immunity from the application of the competition 

provisions of the Trade Practices Act 1974 (the Act) if it is satisfied that the 
benefit to the public from the conduct outweighs any public detriment.  The 
ACCC conducts a public consultation process to assist it to determine whether a 
proposed arrangement results in a net public benefit. 

 
Interim authorisation 
 
7. Interim authorisation, pursuant to section 91(2)(d) of the Trade Practices Act 1974 

(the Act), protects the arrangements for which authorisation is sought from legal 
action under the relevant provisions of the Act while the ACCC considers and 
evaluates the merits of the application. The decision on interim authorisation in no 
way binds the ACCC in its consideration of the merits of the substantive 
applications. 

 
8. The ACCC will only grant interim authorisation in special circumstances.  This is 

because interim authorisation allows an applicant, for a limited period, to engage 
in conduct before the ACCC has been able to fully assess whether the conduct 
satisfies the authorisation test. 
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Request for interim authorisation 
 
9. The Applicants state that: 
 

Interim authorisation is urgently needed to enable the Participants to obtain a firm 
understanding of the likely level and timing of demand for domgas from the Project prior to a 
Final Investment Decision, which is scheduled for the second half of 2009.1 
 

10. The Applicants submit that the urgency of interim authorisation arises due to: 
 
• recent political and regulatory developments in Western Australia  

• the Applicants requirement to diligently market domgas to Western Australian 
customers under the Gorgon Gas Processing and Infrastructure Project 
Agreement contained in the Barrow Island Act 2003 (the State Agreement). 
The Applicants submit that they had anticipated engaging in substantive 
negotiations with domgas customers in February 2009 

• the need to determine the market demand for domgas prior to a Final 
Investment Decision in the second half of 2009. Information to be obtained 
includes the likely volumes of gas required by customers and the price that 
customers are willing to pay for gas. In particular, the Applicants add: 

the Participants urgently need to progress through these steps, and in particular have 
substantive discussions with customers, as soon as possible in order to obtain the required 
information in relation to the level of customer demand and thus meet the anticipated 
timeframe for a Final Investment Decision.2  

 
11. The Applicants consider that granting interim authorisation will lead to no change 

in market structure noting the following: 
 

If an interim authorisation is granted and should the ACCC subsequently deny final 
authorisation, the proposed condition precedent in any executed domgas sales agreement will 
not be fulfilled and those agreements will therefore not have any relevance going forward. 
Hence, there will be no change to market structure or competitive dynamics…3 

 
12. The Applicants submit that the granting of interim authorisation is pro-

competitive as it will enable the immediate marketing of a new source of domgas 
in Western Australia.4 The Applicants add that if interim authorisation is not 
granted: 

 
Shell and ExxonMobil would have a limited ability to participate in the marketing of domgas 
in WA in the immediate future, and the Project would be unable to commence marketing of 
domgas for at least a six month period while the ACCC considers the authorisation 
application.5  

 
 
                                            
1  Applicants’ supporting submission to the applications for authorisation (A91139-40), 20 May 

2009, page 2.  
2  Applicants’ supporting submission, page 16. 
3  Ibid.  
4  Ibid. 
5  Ibid, page 17.  
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Submissions 
 
13. The ACCC sought submissions on the application for interim authorisation from 

approximately 80 interested parties. Nine public submissions were received from 
the following parties: 

 
• Alcoa World Alumina Australia (Alcoa) 
 
• CSBP Ltd 

 
• DBNGP (WA) Transmission Pty Ltd 

 
• Domgas Alliance 

 
• Eneabba Gas Ltd 

 
• ERM Power 

 
• Premier of Western Australia 

 
• Synergy 
 
• Wesfarmers Energy Ltd 
 

14. The majority of interested parties opposed the granting of interim authorisation. 
Interested parties’ views on the request for urgent interim authorisation are 
incorporated into the ACCC Assessment section of this decision paper.  

 
15. The Applicants provided a submission to the ACCC on 17 June 2009 responding 

to the issues raised by interested parties. The Applicants’ response is incorporated 
into the ACCC Assessment section of this decision paper. 

 
16. Copies of the public submissions may be obtained from the ACCC website’s 

authorisations register (www.accc.gov.au/AuthorisationsRegister) and by 
following the links to this matter.  

 
ACCC Assessment 
 
17. The key factors typically taken into account by the ACCC when assessing an 

application for interim authorisation include:  
 

• The urgency of the need for interim authorisation. 

• The extent to which the relevant market will change if interim authorisation is 
granted. 

• The possible harm, if any, to the applicant if a grant of interim authorisation is 
denied. 

• The possible harm to other parties (such as customers and competitors) if a 
request for interim authorisation is granted or denied. 
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• Any possible benefit or detriment to the public that the ACCC could assess at 
the time of considering the request for interim authorisation.  However, the 
ACCC is not required to determine whether the relevant conduct would satisfy 
the authorisation test. 

 
Urgency 
 
18. As set out in paragraph 8 of this decision paper, the ACCC notes that the 

Applicants claim the urgency of interim authorisation arises due to recent 
regulatory developments in Western Australia, requirements under the State 
Agreement and the need to determine the market for domgas prior to a Final 
Investment Decision in the second half of 2009.  

 
Interested party submissions 
 
19. The Domgas Alliance (the Alliance) broadly submits that the claim for urgent 

authorisation is unwarranted. The Alliance considers that denying interim 
authorisation would not prevent Shell, Chevron and ExxonMobil from meeting 
their obligations under the State Agreement to diligently market gas and from 
separately obtaining a firm understanding of the market for domgas prior to a 
Final Investment Decision.6 The Alliance, further submits: 

 
The urgency with which interim authorisation is sought does not appear to reflect the actual 
domgas volumes and delivery time-frames being considered.  
 
As the applicants have indicated, first domestic gas is not expected until the end of 2015, and 
even then, only an initial volume of up to 150 TJ/day.  
 
The applicants expect it may take a further six years to reach even the very modest 300 TJ/day 
target…Even at 300 TJ/day, domgas supply would only be equivalent to around 13% of the 
LNG production.  
 
Domgas supply therefore represents a very modest undertaking compared to the overall scale 
of the Gorgon Project…7 

 
20. Synergy submits that there is no need for urgency in respect of the request for 

interim authorisation:  
 

Domestic gas supplies are still 6 years away and Synergy believes that there is plenty of time 
to market and contract the gas prior to the delivery of initial gas supplies.8 

 
21. Synergy further considers that joint marketing is not necessary to reach a Final 

Investment Decision. Synergy notes the 2006 New Zealand Commerce 
Commission revocation of the 2003 Pohukura authorisation that broadly 
concerned joint marketing of domgas. In particular: 

 
The Commission consequently noted that the separate marketing and sale approach did not 
apparently lead to a delay in FID or a delay in full production of the field.9 

                                            
6  Submission from the Domgas Alliance, 8 June 2009, page 107. 
7  Ibid, pages 108-109. 
8  Submission from Synergy, 9 June 2009, page 6. 
9  Ibid, page 5.  
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Applicants’ further submission 
 
22. The Applicants reiterated their views that interim authorisation is urgently 

required due to recent regulatory developments in Western Australia, 
commitments under the State Agreement and the Final Investment Decision 
scheduled to occur in the second half of 2009.10 The Applicants additionally 
submit: 

 
For a project of this scale and complexity, there is a certain risk profile that each company’s 
board will consider as acceptable before approving investment decisions. Whilst high level 
information may be sufficient at earlier stages of a project to support scoping studies and other 
internal analysis, for the purpose of a FID and assessing commercial viability under the State 
Agreement, the Participants need detailed market information sufficient to enable boards to be 
satisfied that investment decisions should be made.11 

 
23. The Applicants further consider that submissions from interested parties that 

submit that the Applicants should be able to gain an understanding of the market 
prior to a Final Investment Decision through separate marketing activities ignores 
the feasibility of such approach, in particular: 

 
Such claims ignore the detailed reasons the Participants have put forward in the Primary 
Submission to explain why they have concluded that separate marketing is not currently 
feasible, and fail to take into account the significant delays and other obstacles the Participants 
anticipate would arise in the hypothetical situation of separate marketing being undertaken.12 

 
The ACCC’s view 
 
24. The ACCC accepts that the Applicants may not be prepared to undertake further 

substantial customer engagement without interim authorisation.  
 
25. The ACCC considers that it is common for parties to significant and complex 

resource projects, such as Gorgon, to require detailed customer engagement to 
reach an understanding of the level and nature of demand prior to making a Final 
Investment Decision.   

 
26. The ACCC notes that the Apache Energy managed Reindeer domgas project in 

Western Australia was deferred in December 2008 following delays entering into 
gas sales agreements with foundation customers. In January 2009, it was 
announced that the project would now go ahead, with the first domgas supplies 
commencing from 2011, due to the signing of a gas sales agreement with CITIC 
Pacific Mining.13 

 

                                            
10  Applicants’ further submission to the applications for authorisation (A91139-40), 17 June 2009, 

page 3. 
11  Applicants’ further submission, 17 June 2009, page 3. 
12  Ibid, page 4.  
13  Santos ASX/Media Release, Santos signs US$585 million Sino Iron gas supply contract, 7 January 

2009.  
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27. The ACCC understands that the Applicants intend to make a Final Investment 

Decision on the project in the second half of 2009. The ACCC considers that the 
need to undertake substantial customer engagement to properly inform the 
upcoming Final Investment Decision underlies the urgent requirement for interim 
authorisation.  

 
The extent to which the relevant market will change 
 
28. The Applicants consider that there will be no change to the market under interim 

authorisation as any gas sales agreements signed during this period will be 
conditional on the ACCC granting final authorisation.  

 
Interested party submissions 
 
29. Alcoa World Alumina Australia (Alcoa) strongly opposes the granting of interim 

authorisation. In particular, Alcoa has concerns about the use of information that 
would be obtained through joint marketing: 

 
In the circumstance where an interim authorisation was granted the JV would have 
collectively gathered information on price, quantity and term that buyers are willing to agree. 
With this information the individual entities will be at a distinct advantage in their future 
negotiations with buyers. Such a scenario would completely undermine the competitive 
tension created by marketing the natural gas separately.  

 
30. DBNGP (WA) Transmission Pty Ltd (DBP) is the owner and operator of the 

Dampier to Bunbury Natural Gas Pipeline. DBP questions a number of the 
assertions made by the Applicants with respect to the state of the Western 
Australian domgas market.14 With particular reference to the question of interim 
authorisation, DBP submits: 

 
Interim authorisation to allow the Participants to jointly develop terms and conditions, 
including price, for the sale of domestic gas would remove any effective competition should 
final authorisation not be granted as each of the Participants would have to disclose its 
investment requirements in detail to the joint marketing team for the development of 
contractual terms.15 

 
31. The Domgas Alliance (the Alliance) submits that granting of interim authorisation 

would cause changes in the market as it will: 
 

…create expectations of pricing and other conditions that might not otherwise be achieved if 
all three Gorgon participants were separately marketing and competing with each other.  
 
Consumers would then be subject to these producer price expectations even if Gorgon 
participants were subsequently required to sell separately.  
 
These producer price expectations would also flow through to other domestic gas sales in WA 
involving other gas projects and producers. 16 

 

                                            
14  Submission from DBNGP (WA) Transmission Pty Ltd, 5 June 2009, page 4. 
15  Ibid.  
16  Submission from the Domgas Alliance, 8 June 2009, page 104. 
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32. The Alliance additionally submits that granting interim authorisation will lead to 
Shell, Chevron and ExxonMobil sharing commercially sensitive information, in 
particular: 

 
Information as to price, demand, contract terms being sought by individual customers. It also 
includes price expectations each might have in respect to individual contracts and the market.  
 
Even if final authorisation was refused, these same Gorgon participants would, individually, 
now have full knowledge of the price expectations of other participants.17 

 
33. Synergy submits that granting interim authorisation will: 
 

…result in premature marketing that creates certain expectations of price and other terms and 
conditions amongst both the Applicants and individual customers. 18 
 

Applicants’ further submission 
 
34. In response to the interested party submissions that expectation about pricing as a 

concern under interim authorisation, the Applicants submit: 
 

…there will be no minimum floor price set if the Participants are permitted to negotiate gas 
sales agreements (GSA) under an interim authorisation. For this to occur, the Project would 
have to be a monopoly producer of domgas in Western Australia, enabling the Participants to 
act unconstrained by other competitors.19    
 

35. The Applicants further add that were separate marketing to be eventually 
undertaken there would be a significant delay in its commencement compared 
with joint marketing. These delays would occur as the Applicants construct a new 
marketing approach and attempted to develop a gas balancing agreement. In 
particular, the Applicants submit that: 

 
…the Participants do not consider that any information obtained during the interim period 
would retain its currency by the time a second approach to the market (if any) was undertaken. 
The volumes of domgas that would be offered by each party may also be significantly 
different.20 

 
36. The Applicants add that no potential customer is under an obligation to enter a gas 

sales agreement during an interim authorisation should they feel that this puts 
them at a competitive disadvantage. The Applicants further add: 

 
Should potential customers choose to enter into negotiations during an interim authorisation 
period and then need to enter into negotiations again at some future point if final authorisation 
were not granted, they would then in effect be given the opportunity to renegotiate previously 
agreed terms and conditions.21  

 
 
 

                                            
17  Submission from the Domgas Alliance, 8 June 2009, page 105.  
18  Submission from Synergy, 9 June 2009, page 2.  
19  Applicants’ further submission, 17 June 2009, page 5. 
20  Ibid.  
21  Ibid.  
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37. With regard to the interested party submissions that raise concerns about the 

passage of commercially sensitive information between the Applicants and other 
Western Australian projects, the Applicants submit: 
 

In recognition of the serious competition law risk that could attach to the exchange of 
commercially sensitive information between competitors, each of the Participants have in 
place firm policies restricting the flow of such information between competing gas producing 
operations in which they have interests. Furthermore, the Participants have developed a 
specific ring-fencing protocol to govern the Project (Project Protocol). The Project Protocol is 
based on the ring-fencing arrangements required by the ACCC in its authorisation of the PNG 
gas project in 2006. As such, the Participants consider that the Project Protocol represents best 
practice.22 

 
The ACCC’s view 

 
38. The ACCC considers that submissions that address whether the market will 

change as a result of granting interim authorisation have broadly raised two issues: 
 

1. the creation of expectations of pricing and other conditions that might not 
otherwise be achieved if all three Gorgon participants were separately 
marketing and competing with each other and  

 
2. the treatment of commercially sensitive information extracted from 

individual customers under an interim authorisation, such as anticipated 
demand, pricing and contract terms and conditions.  

 
39. Interested parties are concerned that these two issues will limit competition 

including between the Gorgon partners were authorisation to be subsequently 
denied and the partners separately marketed their domgas entitlements.  

 
Pricing expectations 
 
40. The ACCC considers that negotiations on price, volume and other conditions 

under an interim authorisation will transfer market knowledge to the Applicants. 
The ACCC acknowledges the concerns of a number of interested parties that were 
authorisation to be later denied, this market knowledge would be used to set the 
parameters of any future separate gas sales agreements obtained from the Gorgon 
project.  

 
41. The ACCC notes the Applicants’ submission that any gas sales agreements 

entered into during the period of interim authorisation will be conditional on the 
ACCC granting authorisation.  

 
42. The ACCC considers that were authorisation to be later denied and any signed gas 

sales agreements consequently voided then the market would return substantially 
to its pre-interim authorisation state.  

                                            
22  Applicants’ further submission, 17 June 2009, page 2.  
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43. In particular, the ACCC considers that were the Applicants to be subsequently 

denied authorisation and consequently began separately marketing, they would 
face the same competitive pressures to sell their shares of the domgas requirement 
as if the interim had not been granted.  To the extent the Applicants would have 
incentives to compete if marketing separately, those incentives would still exist, 
regardless of whether they had engaged in joint negotiations earlier. 

 
44. Any market power the Applicants would have would not arise from information 

obtained through joint negotiations. 
 
45. If the Applicants were separately marketing and faced competitive pressure to sell 

their share of the 2000 Petajoule domgas requirement under the State Agreement, 
even though they may know a customer was previously willing to pay a particular 
amount, they will face the risk that if they try to hold out for that previous price, 
another Applicant (or indeed any alternative supplier) may undercut them to win 
that customer.  

 
Ring Fencing 
 
46. The ACCC notes the concerns of a number of interested parties that commercially 

sensitive information obtained under a period of interim authorisation may be 
used by the Applicants in negotiations other than that applicable to the Gorgon 
project.  

 
47. The ACCC further notes that the Applicants have submitted a copy of their Ring 

Fencing Protocol (Protocol) to be applied to the Gorgon project. The Applicants 
have further submitted that each Applicant has its own internal policies to prevent 
the transfer of commercially sensitive information between competing gas 
producing operations in which they have interests.  

 
48. A copy of the Applicants’ Protocol is available from the ACCC website’s 

authorisations register (www.accc.gov.au/AuthorisationsRegister) and by 
following the links to this matter. 

  
49. As currently submitted, the ACCC does not consider the Protocol provides the 

necessary surety that commercially sensitive information obtained under interim 
authorisation will not be utilised in a manner contrary to potential customers’ 
commercial interests.  

 
50. The ACCC considers that in order to provide confidence that commercially 

sensitive information obtained under interim authorisation will not be shared with 
competing projects, the Applicants must commit to ensuring that their ring fencing 
arrangements are effective. The ring fencing arrangements include the Protocol 
and any other internal policies the Applicants may have in place.  

 
51. In particular, the ACCC will require that a Director from each Applicant provides 

a signed letter of assurance that the Applicant has undertaken the following 
processes and intends to comply with them: 
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• The Applicants must engage at their expense an experienced, independent 
compliance auditor (the Auditor), agreed to by the ACCC, to review their Ring 
Fencing Arrangements (comprising the Ring Fencing Protocol and any other 
internal ring fencing policies that the individual Applicants have in place with 
respect to the Gorgon project). 

• In order to be satisfied that the Ring Fencing Arrangements with respect to the 
Gorgon project prevent the dissemination of third party commercially 
sensitive information to competing projects, the Auditor must identify any 
amendments to the arrangements necessary to ensure that: 

i. appropriate compliance mechanisms are in place 
ii. there is a system that logs access to all relevant files and 

documents 

iii. any additional issues are addressed that the Auditor considers 
are appropriate in the design and operation of the Ring Fencing  
Arrangements. 

• The Applicants have implemented any amendments identified by the Auditor 
and provided the ACCC with a copy of the final Ring Fencing Arrangements 
approved by the Auditor. 

• The Applicants have committed to a review by the Auditor of the operation of, 
and the Applicant’s compliance with, the Ring Fencing Arrangements within 3 
months of them being approved and ongoing reviews every 12 months after 
that, with the Auditor’s findings provided to the ACCC within 30 business 
days. 

• The Applicants have committed to implementing all of the Auditor’s 
recommendations arising out of a compliance audit, within 45 business days of 
the audit concluding, to the satisfaction of the ACCC on advice from the 
Auditor.  

• Each Applicant must report any non-compliance with the Ring Fencing 
Arrangements to the ACCC within one week of the Applicant becoming aware 
of it. 

 
52. To ensure confidence in the ring fencing arrangements under interim 

authorisation, the ACCC considers that the grant of interim authorisation will 
come into effect when the ACCC has received signed letters from each of the 
Applicants.  

 
Possible harm to the applicant if interim authorisation is denied 
 
53. The ACCC notes that the Applicants have indicated that were interim 

authorisation to be denied then one or more of the Applicants may face delays in 
securing internal approval for the investment in the Gorgon Gas Project.23 Further, 
the Applicants submit that Shell and ExxonMobil would have a limited ability to 
participate in marketing in the short term due to a lack of trained staff and 
facilities.24  

                                            
23  Applicants’ supporting submission, page 16.  
24  Ibid, page 17.  
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Interested party submissions 
 
54. As noted in paragraphs 17 and 19, Synergy and the Domgas Alliance submit that 

denying interim authorisation should not delay the Final Investment Decision on 
the Gorgon project. 

 
55.  DBNGP (WA) Transmission Pty Ltd, submits concerning the issue of the 

Applicants inability to separately market due to staffing issues: 
 

In the case of the NWSG joint venture it is well known that all joint venturers maintain their 
own marketing staff and that all marketing decision are referred to each of the joint venturers 
for comment and sign-off. It is hard to believe that this practice will not be followed in the 
case of the Gorgon project.25  
 

Applicants’ further submission 
 
56. The Applicants submit, with regard to the interested party submissions that 

consider that interim authorisation is not required in order to make a Final 
Investment Decision: 

 
Arguments that the Participants can afford a six month plus delay awaiting final determination 
before undertaking substantive engagement with customers, or that there is no need for the 
Participants to gain an understanding of the domgas market by approaching the market before 
making a FID, reflect a complete lack of understanding about the position of the Participants 
and the scale and complexity of the Project.26  

 
The ACCC’s view 
 
57. The ACCC recognises that a denial of interim authorisation may impact on the 

timing of a Final Investment Decision with respect to the domgas component of 
the Gorgon project. Further, were the Applicants to decide that they would pursue 
separate marketing should interim authorisation be denied there may be delays as 
the Applicants develop the necessary marketing arrangements, such as a gas 
balancing arrangement and providing staff.  

 
58. The ACCC notes that the Applicants have considerable international experience 

separately marketing natural gas into domestic markets. Further, the ACCC notes 
that the Applicants intend to separately market their LNG shares from the Gorgon 
Project for international sale. Consequently, the ACCC considers that there should 
not be insurmountable difficulties in the Applicants obtaining the appropriate 
staffing and resources should they wish to undertake separate marketing were 
interim authorisation denied.  

 
59. The ACCC considers that in the absence of interim authorisation there may be less 

market knowledge that would enable the Applicants to inform their Final 
Investment Decision on the domgas component of the project. This lack of 
information may result in greater uncertainty about the timing and outcome of this 
decision.    

 
                                            
25  Submission from DBNGP (WA) Transmission Pty Ltd, 5 June 2009, page 7. 
26  Applicants’ further submission, 17 June 2009, page 3. 
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The possible harm to other parties if a request for interim authorisation is 
granted or denied 
 
60. The Applicants’ submit that a grant of interim authorisation will enable the 

immediate marketing of a new source of domgas into Western Australia.27 
Further, the Applicants’ submit that interim authorisation will enable potential 
customers to engage in detailed discussions to secure a new source of gas at least 
6 months earlier than would be the case if interim was denied.28 

 
Interested party submissions 
 
61. The Domgas Alliance (the Alliance) submits that the fact that any gas sales 

agreements could be voided in the event of final authorisation will create 
significant uncertainty amongst customers.29 The Alliance, further submits that if 
customers entered conditional agreements they would be compelled to support the 
substantive application: 

 
They would therefore be held hostage to having these agreements rendered void unless final 
authorisation was granted. This severely limits the ability of consumers to engage in the 
process and present their views to the ACCC…30 

 
62. With respect to the engagement of customers under an interim authorisation, 

Synergy submits: 
 

An interim authorisation will mean that gas consumers will be forced to expose their position 
to a single party and may have to accept price and terms and conditions that are far from ideal, 
instead of being able to create competition amongst several suppliers in order to get the most 
competitive result.31 
 

Applicants’ further submission 
 
63. The Applicants submit that the need for substantial customer engagement in the 

Western Australian domgas market is necessitated by the lack of liquidity and 
transparency in price and other supply terms and conditions which is reflected in a 
limited amount of publicly available information. In particular, the Applicants 
submit: 

 
It is contradictory that some third party submissions recognise this lack of transparency, and 
claim that it is a concern for domgas customers, yet simultaneously contend that the 
Participants should have sufficient market information to make large investment decisions 
without the benefit of a clear insight into the basis upon which prospective customers would 
be willing to purchase domgas (e.g. price, quantity, term etc.). 32 
 

                                            
27  Applicants’ supporting submission, page 16. 
28  Ibid, page 17.  
29  Submission from the Domgas Alliance, 8 June 2009, page 106.  
30  Ibid.  
31  Submission from Synergy, 9 June 2009, page 2. 
32  Applicants’ further submission, 17 June 2009, page 3. 
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64. The Applicants further submit: 
 

…the addition of the Project’s domgas will be a welcome source of additional domgas to the 
State. Delaying the development of the domgas component of the Project runs contrary to this 
clear need for additional domgas supply.33 

 
The ACCC’s view 
 
65. The ACCC notes that there appears to currently be a state of excess demand in the 

Western Australian domgas market. The State of the Energy Market Report 2008, 
notes that difficulties in the supply-demand balance are likely to exist until at least 
2010.34 Further, the ACCC notes that some parties have expressed concern that 
the state of excess demand will exist until at least 2015.35  

 
66. The ACCC considers that additional supplies of domgas from the Gorgon project 

would be of clear benefit to Western Australian customers of natural gas and to 
the state economy as a whole. 

 
67. The ACCC notes six and half years prior to first delivery appears to be a relatively 

lengthy timeframe for parties to enter into domestic gas sales agreements. 
However, the ACCC recognises that some parties planning additional gas 
requirements from 2015 may wish to commence discussions on securing supply 
from Gorgon . These parties may view the ability to enter into gas sales 
agreements under interim as a benefit enabling the immediate planning and 
modelling of future developments or expansions of current developments from 
2015.  

 
68. The ACCC considers that were interim authorisation to be denied it may lead to a 

delay in the Final Investment Decision on the domgas component of the project. A 
delay on the decision may further lead to a delay in the commencement of domgas 
supply from the project.   

 
Any possible benefit or detriment to the public 
 
Interested party submissions 
 
69. CSBP Ltd submits that it welcomes the development of the Gorgon Gas Project as 

a new source of supply and competition. CSBP notes its preference for all natural 
gas project joint ventures, both greenfield and developed, to market their domgas 
independently rather than jointly. CSBP further adds: 

 
market competitiveness will be enhanced by individual joint venturers marketing their 
respective gas volumes independently. 36 

 

                                            
33  Ibid, pages 3-4. 
34  Australian Energy Regulator, State of the Energy Market, 2008, page 231.  
35  Domgas Alliance, Western Australia’s Domestic Gas Security Report 2009, page 9.  
36  Submission from CSBP Ltd, 9 June 2009, page 2.  
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70. The Premier of Western Australia and Minister for State Development, Mr Colin 
Barnett, supports the Applicants’ request for urgent interim authorisation. In 
particular, Mr Barnett submits: 

 
The LNG and domgas development will provide a significant and positive boost to the State’s 
economy and substantial revenue for the Commonwealth Government. The addition of a new 
supplier of gas to the local market will also provide increased domestic gas availability which 
will be welcomed by customers in Western Australia. 37 

 
71. ERM Power submits that interim authorisation should not be granted. In 

particular, ERM Power considers: 
 

Interim authorisation would give rise to significant harm to consumers by suppressing 
competition and concentrating market power.38  
 

72. Eneabba Gas Ltd submits: 
 

We would see that the interim authorisation is not an issue, but the major issue for a purchaser 
such as ourselves, is that gas supply should also be available on the short term and/or spot 
market not only available on bulk terms and long term contracts.39 

 
73. Wesfarmers Energy Ltd (Wesfarmers) welcomes the introduction of the Gorgon 

Gas Project as a new source of domgas supply. However, Wesfarmers notes its 
strong preference for the Gorgon Gas Project Joint Venture participants to market 
their gas separately. In particular, Wesfarmers considers: 

 
The market has grown in both size and number of significant buyers since the North West 
Shelf Joint Venturers were granted authorisation to market jointly and WEL believes that the 
ability to market and sell gas has increased greatly, both for long term and short term 
arrangements. Authorising the Gorgon participants to market jointly will only slow the 
development of a more dynamic, competitive market. 40 

 
The ACCC’s view 
 
74. The ACCC considers that commencement of the project and its eventual 

completion would result in significant public benefits. Construction should create 
substantial levels of employment while the completion of the project will 
potentially result in significant export revenue from LNG sales.  

 
75. The ACCC further considers that completion of the project would provide a new 

source of domgas supply in Western Australia that will assist in diversifying 
supply options and provide greater competition. 

                                            
37  Submission from the Premier of Western Australia and Minister for State Development, 8 June 

2009, page 1. 
38  Submission from ERM Power, 8 June 2009, page 1.  
39  Submission from Eneabba Gas Ltd, 5 June 2009, page 1.  
40  Submission from Wesfarmers, 5 June 2009, page 2.  
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Grant of interim authorisation 
 
76. The ACCC grants interim authorisation to the Applicants to: 
 

• jointly discuss and negotiate common terms and conditions, including price, 
under which natural gas produced for sale to customers in Western Australia 
(domgas) will be offered for sale by the Applicants 

• enter into and give effect to contracts, arrangements or understandings 
between the Applicants containing common terms and conditions, including 
price and price arbitrations/determinations, upon which domgas will be 
offered for sale and sold by the Applicants and  

• in relation to any gas sales agreements entered into during the period of any 
interim authorisation for the supply of domgas, continue to give effect jointly 
to the provisions of such agreements over their term for so long as interim 
authorisation remains in place.  

77. Interim authorisation is granted conditional on any gas sales agreements entered 
into during the period of interim authorisation containing a condition precedent 
that the agreement will not be fulfilled unless the ACCC grants authorisation. 

 
78. Interim authorisation will come into effect on the date upon which the ACCC has 

been provided with signed letters from one director of each Applicant, assuring 
the ACCC that it has undertaken the following process to implement ring fencing 
arrangements and is committed to comply with them:  

 
• The Applicants must engage at their expense an experienced, independent 

compliance auditor (the Auditor), agreed to by the ACCC, to review their Ring 
Fencing Arrangements (comprising the Ring Fencing Protocol and any other 
internal ring fencing policies that the individual Applicants have in place with 
respect to the Gorgon project).  

• In order to be satisfied that the Ring Fencing Arrangements with respect to the 
Gorgon project prevent the dissemination of third party commercially 
sensitive information to competing projects, the Auditor must identify any 
amendments to the arrangements necessary to ensure that: 

i. appropriate compliance mechanisms are in place 
ii. there is a system that logs access to all relevant files and documents 

iii. any additional issues are addressed that the Auditor considers are 
appropriate in the design and operation of the Ring Fencing 
Arrangements. 

 
• The Applicants have implemented any amendments identified by the Auditor 

and provided the ACCC with a copy of the final Ring Fencing Arrangements 
approved by the Auditor. 
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• The Applicants have committed to a review by the Auditor of the operation of, 
and the Applicant’s compliance with, the Ring Fencing Arrangements within 3 
months of them being approved and ongoing reviews every 12 months after 
that, with the Auditor’s findings provided to the ACCC within 30 business 
days. 

• The Applicants have committed to implementing all of the Auditor’s 
recommendations arising out of a compliance audit within 45 business days of 
the audit concluding, to the satisfaction of the ACCC on advice from the 
Auditor.  

• Each Applicant must report any non-compliance with the Ring Fencing 
Arrangements to the ACCC within one week of the Applicant becoming aware 
of it. 

Reconsideration of decision 
 
79. The ACCC may review its decision on interim authorisation at any time. The 

ACCC’s decision in relation to interim authorisation should not be taken to be 
indicative of whether or not final authorisation will be granted. 

 
Next Steps 
 
80. The ACCC is currently undertaking public consultation on the substantive 

applications for authorisation. Public submissions on the applications are due on  
3 July 2009.  

 
 
 
 
 
 
 
 
 
 
 


