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Summary 
The ACCC grants authorisation to a proposal for members of an ATM sub-network, to be 
marketed under the brand name ‘Feesmart’, to agree not to directly charge each others 
cardholders for ATM transactions undertaken at ATMs owned by members of the sub-network.  

Cashcard Australia Limited and the Bank of China (Australia) Limited propose to establish a 
‘Feesmart’ branded ATM sub-network whereby participants in the sub-network, being smaller 
financial institutions who generally have a limited number of ATMs of their own, will agree to 
not directly charge cardholders of other Feesmart members for ATM transactions undertaken at 
ATMs owned by a Feesmart member. 

The purpose of the proposed arrangements is to provide smaller financial institutions with the 
opportunity to offer their cardholders a larger range of ATMs from which they can undertake 
transaction at no direct charge. 

Under recent reforms to the ATM system that provide for customers to be charged directly for 
ATM transactions by ATM operators, larger financial institutions may gain a competitive 
advantage over smaller financial institutions by virtue of their larger network of own branded 
ATMs where they can continue to offer their cardholders direct fee free transactions. 

The ACCC considers that the proposed agreement between Feesmart sub-network members not 
to directly charge each others cardholders for ATM transactions will be pro-competitive, 
providing a public benefit by allowing smaller institutions to develop arrangements that 
facilitate access to direct charge free ATM transactions for their cardholders at a wider range of 
ATMs. 

This will assist in ensuring that Feesmart members are not at a competitive disadvantage to 
larger financial institutions in providing ATM services, or retail banking services more 
generally, as a result of the reforms to the ATM system.  

The general intent of the reforms is to expose cardholders to direct charging so as to increase 
competition and transparency in the provision of ATM services and promote choice and the 
provision of ATM services in a wide range of areas.  

However, in recognition of the competitive advantage that large financial institutions may have 
over smaller institutions under the direct charging regime, the ATM reforms, and in particular 
an ATM Access Regime prescribed by the Reserve Bank of Australia, explicitly provide for 
smaller financial institutions to develop arrangements such as those proposed in the current 
application to facilitate access to direct fee free transactions at a wider range of ATMs for their 
cardholders. 

The ACCC does not consider that the proposed arrangements will undermine the intent of the 
reforms aimed at introducing greater competition and transparency to ATM fees. 

On balance, the ACCC considers the public benefit is likely to outweigh the public detriment. 
The ACCC grants authorisation for five years. 

If no application for review of the determination is made to the Australian Competition 
Tribunal, it will come into force on 26 June 2009.
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1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act).  A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act.  One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.   

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.   

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference.  A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination.  
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final determination.  Should the public benefit outweigh the public detriment, the 
ACCC may grant authorisation.  If not, authorisation may be denied.  However, in 
some cases it may still be possible to grant authorisation where conditions can be 
imposed which sufficiently increase the benefit to the public or reduce the public 
detriment. 

The application for authorisation 

1.8 On 2 February 2009 Cashcard Australia Limited and the Bank of China (Australia) 
Limited (the applicants) lodged application for authorisation A91119 with the ACCC. 

1.9 The applicants propose to enter into an unincorporated joint venture agreement (the 
‘Feesmart’ joint venture agreement) under which members of the joint venture will 
agree to acquire access to Cashcard’s interchange links, and pay each other interchange 
fees in relation to transactions conducted by each members cardholders at ATMs 
owned by other members.  
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1.10 Pursuant to these arrangements the applicants seek authorisation for an agreement 
between current and future members of the Feesmart joint venture to not directly 
charge cardholders of Feesmart members for ATM transactions at any ATM owned by 
a Feesmart member. 

1.11 On 29 April 2009 the applicants amended their application to clarify that the 
arrangements are intended to encompass both:  

• reciprocal agreements between all Feesmart members other than Cashcard not to 
directly charge each others cardholders ATM fees, and 

• a non-reciprocal agreement between Cashcard and each other Feesmart member 
for Cashcard not to charge other members cardholders ATM fees.  

1.12 While Cashcard proposes to agree not to directly charge cardholders of other Feesmart 
members at Cashcard ATMs, those members can not reciprocate because Cashcard is 
not an issuer of ATM cards and therefore does not have any cardholders. 

1.13 Authorisation is sought for five years. 

Interim authorisation 

1.14 The applicants also sought interim authorisation for the proposed arrangements. 
 
1.15 On 25 February 2009 the ACCC granted interim authorisation to the proposed 

arrangements.  
 
1.16 In granting interim authorisation the ACCC considered that the protection provided by 

interim authorisation would allow participating financial institutions to provide their 
cardholders with access to a wider range of ATMs without incurring a direct charge 
once reforms to the ATM system due to commence on 3 March 2009 took effect. 
Absent the ability to offer their customers access to direct fee free transactions through 
a reasonable network of ATMs the ACCC considered that smaller financial institutions 
may be at a competitive disadvantage to larger financial institutions once the reforms 
were implemented.  

 
1.17 The ACCC also took into account that no objections were raised to the application for 

interim authorisation. 
 

Chronology 

1.18 Table 1.1 provides a chronology of significant dates in the consideration of this 
application.  

Table 1.1: Chronology of application for authorisation A91119 

DATE ACTION 

2 February 2009 Application for authorisation lodged with the ACCC. 

18 February 2009 Closing date for submissions from interested parties in relation to the 
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DATE ACTION 
application for interim authorisation. 

25 February 2009 ACCC granted interim authorisation. 

27 February 2009 Closing date for submissions from interested parties in relation to the 
substantive application. 

26 March 2009 Draft determination issued. 

9 April 2009 Closing date for submissions for interested parties in relation to the draft 
determination. 

29 April 2009 Amended application for authorisation lodged. 

13 May 2009 Closing date for submissions from interested parties in relation to the 
amended application. 

4 June 2009 Final determination issued. 
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2. Background to the application 

The ATM System before March 2009 

2.1 The information in paragraphs 2.2 to 2.6 is taken from the Reserve Bank of Australia 
(RBA) document, Access Regime for the ATM System: a consultation document, 
December 2008 and describes Australia’s ATM system as it operated prior to reforms 
to the ATM system implemented on 3 March 2009.1 Further information about the 
ATM system is available in the RBA’s consultation document. 

2.2 The Australian ATM system is comprised of a number of ATM ‘networks’, linked 
together through a series of bilateral agreements. Most of these individual networks are 
owned by large banks and were initially established to provide their customers with 
access to cash withdrawals and some account management functionality. There are also 
two ‘sub-networks’, operated by Cashcard and CUSCAL, which were initially set up to 
serve building societies and credit unions (respectively), although these days their 
membership is wider. These sub-networks effectively link together ATMs of a large 
number of smaller institutions so that they can provide their customers with access to a 
larger network of ATMs. In addition, in recent years, a large number of ATMs have 
been developed by owners that are not financial institutions, but rather whose sole 
business is to provide ATM services. The networks owned by these ‘independent 
deployers’ are also linked into the system, typically through one of the financial 
institutions. Figure 2.1 provides a stylised representation of the Australian ATM 
system. 

     Figure 2.12  

    

2.3 When ATMs were first introduced in Australia in the early 1980s, cardholders could 
only use the ATMs of their own financial institution. However, over time these 
individual networks were connected so that by the 1990s most ATM cards could be 
used in any ATM in Australia, regardless of who owned the ATM. 

                                                 
1  Reserve Bank of Australia, Access Regime for the ATM System: a consultation document, December 2008, pp2-

3. 
2  Ibid p3 
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2.4 The interconnection of ATM networks was facilitated through bilateral agreements 
between network owners that allow each institution’s cardholders to use the other 
institution’s ATMs. Among other things, these bilateral agreements provide for the 
payment of ‘interchange fees’ from the card issuer to the ATM owner in compensation 
for the service that the ATM owner is providing to the cardholder.  

2.5 A 2000 Joint Study by the RBA and the ACCC found that ATM interchange fees for a 
cash withdrawal varied between $0.80 and $1.30, averaging around $1.00.4. The 
RBA’s understanding is that there has been very little change in these fees since that 
time. 

2.6 As interchange fees are a cost to the card issuer, many financial institutions charge their 
customers a ‘foreign fee’ when they use an ATM belonging to another financial 
institution. These fees are, however, typically significantly higher than interchange 
fees. In contrast, many smaller financial institutions choose to absorb the cost of the 
interchange fee for their customers, effectively providing them with fee-free access to a 
large number of ATMs. 

Recent reforms to the ATM system 

2.7 The applicants have submitted the application for authorisation in the context of 
reforms, undertaken by the financial services industry and the RBA, aimed at 
improving competition and efficiency in Australia’s ATM system. 

2.8 The reforms are aimed at addressing two main issues, the lack of competitive pressure 
on interchange fees and difficulties potential new entrants face in gaining access to the 
ATM system as a consequence of the interconnection of ATM networks being 
facilitated through bilateral agreements between network owners, meaning a potential 
new entrant that wanted to be a direct participant in the system needed to negotiate 
arrangements to establish connections with each existing participant. 

2.9 The reforms, which came into effect on 3 March 2009, have been implemented through 
an ATM Access Code developed by the Australian Payments Clearing Association 
(APCA) that operates in conjunction with an Access Regime prescribed by the RBA.3 

2.10 In announcing the Access Regime the RBA stated that it: 

had hoped that industry could implement this reform package without regulation by the Bank. For many 
years, the industry had argued that regulation was not needed, and that an industry-based solution could 
be found. However, the industry recently wrote to the Bank requesting that it use its powers to provide 
legal certainty to aspects of the reforms.  

While most of the package will be implemented through the industry Access Code, the (RBA Payments 
System) Board is proposing to use an Access Regime to set bilateral interchange fees to zero and to cap 
the fee that existing institutions can charge new entrants for establishing the necessary direct 
connections.4 

                                                 

3  On 10 December 2008 the RBA designated as a payment system pursuant to Section 11 of the Payment Systems 
(Regulation) Act 1998, Australia’s ATM system, enabling the RBA to prescribe an Access Regime for the 
system. 

4  Reserve Bank of Australia, media release 2008-28, Payment System Reform, 10 December 2008. 
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2.11 On 13 March 2009 the Payments System (Regulation) Act 1998 was amended to 
provide for an exemption from the restrictive trade practices provisions (Part IV) of the 
Trade Practices Act anything done in accordance with the Access Regime for the ATM 
system prescribed by the RBA. 

Key elements of the reform package 

2.12 The key elements of the reform package included: 

• the abolition in most cases of bilateral interchange fees paid by financial 
institutions to ATM owners for the provision of ATM services to the first 
financial institution’s account holders  

• providing ATM owners with the ability to charge cardholders directly for ATM 
withdrawals, with any charge clearly shown before the customer proceeds with 
the withdrawal, and 

• the introduction of an objective and transparent Access Code setting out the 
conditions that new entrants are required to meet, the rights of new entrants, and 
the requirements on current participants in dealing with new entrants.5  

2.13 In announcing the release of the Access Regime the RBA stated that the reforms 
would: 

• make the cost of cash withdrawals more transparent to cardholders and place 
downward pressure on the cost of ATM withdrawals 

• help to ensure continued widespread availability of ATMs by creating incentives 
to deploy them in a wide variety of locations, providing consumers with choice 
and convenience 

• promote competition between financial institutions, and  

• make access less complicated for new entrants, and therefore strengthen 
competition.6 

2.14 In announcing the reforms the RBA also noted that, as was the case prior to the 
reforms, most banks will not charge their customers for use of their own ATMs. The 
RBA also noted that many small financial institutions have also entered into 
arrangements with larger networks to provide fee-free access to ATMs for their 
customers. Furthermore, financial institutions may choose to rebate their customers for 
any charges levied by ATM owners.7 

Exceptions to the no interchange fee rule 

2.15 The Access Regime provides for two exceptions to the requirement that no interchange 
fee be paid between participants in the ATM system in relation to any ATM 

                                                 
5  Ibid 
6  Reserve Bank of Australia, media release 2009-03, Payment System Issues, 24 February 2009. 
7  Ibid 
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transaction. The Access Regime provides that interchange fees can still be paid when 
the interchange fee is being paid by: 

•  a participant with a one-way arrangement to access one, and only one, other 
participant’s ATMs and the fee is paid in respect of that arrangement, or 

• a participant is a member of an ATM sub-network and the fee is the common 
interchange fee payable between the members of the sub-network and the fee is 
paid to another member of that sub network.8 

2.16 Where interchange fees are paid within sub-networks the Access Regime requires that 
the interchange fee be published on the sub-network administrator’s website or on the 
website of a representative of one of the participants in the sub-network. Administrators 
of ATM sub-networks are also required to publish the rules that govern access to the 
sub-network.  

2.17 The RBA stated that in providing for these exceptions to the no interchange fees rule it 
was conscious that interchange-like fees can be pro-competitive in some circumstances 
where they apply outside a group of direct connectors to the ATM system. In particular, 
the RBA stated that fees which allow small institutions access to a larger network of 
ATMs than they would be able to provide themselves, free of direct charges, may help 
those institutions to compete on a more equal footing with the large players in the 
industry.9  

2.18 In effect, where a small institution gains access to a larger range of ATMs, either 
through an arrangement with a direct participant or through joining a sub-network, if 
the institution pays an interchange fee to the ATM operator for transactions undertaken 
by its cardholders at ATMs operated by other parties to the arrangement, those ATM 
operators will have less need or incentive to levy a direct charge on the institutions 
cardholders at the point of the transaction. 

2.19 The RBA stated that the alternative of not allowing interchange fees in any 
circumstances would place small financial institutions at a significant competitive 
disadvantage since customers would be attracted to larger banks’ ability to offer a wide 
network of ATMs to their customers free of direct charges and that smaller institutions 
could not otherwise hope to replicate those networks.10  

The applicants 

Cashcard 

2.20 Cashcard owns its own network of around 5600 ATMs in Australia and is a direct 
participant in the Consumer Electronic Clearing System that is used to settle the 
exchange of value between issuers and acquirers of ATM card transactions in Australia. 

                                                 
8  Reserve Bank of Australia, Payment Systems (Regulation) Act 1998, Access Regime for the designated ATM 

payment system, section 11. 
9  Reserve Bank of Australia, Access Regime for the ATM System February 2009, p6. 
10  Ibid, p7 
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2.21 By contrast, as of June 2008 of Australia’s major banks, ANZ owned around 2376 
ATMs, the Commonwealth Bank 3292 ATMs, the National Australia Bank 1594 
ATMs and Westpac 1708 ATMs.11 

2.22 Cashcard also operates a sub network within which it processes transactions for sub-
network members and clears those transactions in the Consumer Electronic Clearing 
System. Members of the Cashcard network are building societies and smaller ATM 
operators who do not wish to directly participate in the Consumer Electronic Clearing 
System interchange. 

2.23 The Cashcard network comprises around 55 institutions – 13 Australian and foreign 
banks, 16 building societies, 16 credit unions and 10 other organisations such as 
American Express, CreditLink and GE Capital. Between them these institutions operate 
around 1900 ATMs taking the total Cashcard ATM network to around 7500 ATMs. 

2.24 Cashcard states that its network serves as an entry point for new card issuing and 
acquiring institutions offering access to Australia’s payments system without the need 
to negotiate individual interchange agreements. Cashcard guarantees members of the 
network interchange access with other members and Cashcard collectively negotiates 
access for its members with institutions from outside its network. Each member 
acquires ATM transactions in its own right and uses the Cashcard network to provide 
customers with access to ATMs beyond the scope of its own, often regional based, 
networks. 

2.25 ATM transactions between Cashcard network members are cleared and settled within 
the Cashcard network according to the Cashcard network rules. Under these rules, a 
similar regime of interchange exists with the interchange rates being set by Cashcard. 

2.26 Where an ATM transaction involves a cardholder of a direct participant in the 
Consumer Electronic Clearing System and the ATM of a Cashcard network member, 
Cashcard represents the member to the Consumer Electronic Clearing System, the 
counterparty settles with Cashcard and Cashcard in turn settles with the member. 
Likewise, where a Cashcard network member’s cardholder uses an ATM belonging to a 
direct participant in the Consumer Electronic Clearing System, Cashcard is treated as 
the counterparty in the transaction and the member settles with Cashcard. Interchange 
fees paid by Cashcard to the Consumer Electronic Clearing System participant are 
reflected in the amounts payable to Cashcard by the member. 

Bank of China 

2.27 Bank of China (Australia) is a subsidiary of a Chinese parent company. Bank of China 
has been operating in Australia for over 20 years and currently supplies the following 
services: 

• trade finance, letters of credit, documentary collection, letters of guarantee 

• express remittance, traveller’s cheques, safe deposit boxes, overseas student 
packages 

                                                 
11  Australian Prudential Regulatory Authority, ADI Points of Presence Workbook (June 2006 to June 2008) 



 

DETERMINATION                                                                                                                        A91119 9

• local and foreign currency deposits, foreign exchange, debit and credit card 
enhancement 

• residential mortgages, commercial, construction and syndicated loans, overdraft 
facilities 

• foreign exchange margin trading, spot and forward forex, and 

• Australian dollar clearing and settlement services. 

2.28 Bank of China has two branded ATMs in Australia. These ATMs are deployed and 
maintained by Cashcard and Bank of China is a member of the current Cashcard 
network. 
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3.  The application for authorisation 

The arrangements 

3.1 The applicants seek authorisation for an agreement between current and further 
members of a proposed multilateral ATM sub-network, to be marketed by the 
applicants using the brand ‘Feesmart’, to not directly charge each others cardholder for 
ATM transactions undertaken at ATMs owned by other members of the sub-network. 

3.2 The proposed arrangements encompass both:  

• reciprocal agreements between all Feesmart members other than Cashcard not to 
directly charge each others cardholders ATM fees, and 

• a non-reciprocal agreement between Cashcard and each other Feesmart member 
for Cashcard not to charge other members cardholders ATM fees.  

3.3 While Cashcard proposes to agree not to directly charge cardholders of other Feesmart 
members at Cashcard ATMs, those members can not reciprocate because Cashcard is 
not an issuer of ATM cards and therefore does not have any cardholders. 

3.4 The applicants advise that while, at the time the application was lodged, only Cashcard 
and the Bank of China had agreed to participate in the arrangements, Cashcard 
envisaged that a range of other financial institutions may chose to join the Feesmart 
sub-network. 

3.5 Feesmart will be an unincorporated joint venture established pursuant to the reforms to 
the ATM system discussed in Chapter 2 of this determination.  

3.6 In line with the sub-network interchange fee exception set out in the RBA’s Access 
Regime, as discussed at paragraph 2.15, interchange fees will continue to be paid 
between Feesmart members in relation to transactions conducted by their cardholders at 
ATMs owned by other Feesmart members. 

3.7 As noted, it is also proposed that members of the Feesmart network will promote a 
direct charge free service whereby cardholders of any member of the network will not 
be charged a direct fee for ATM transactions undertaken at ATMs owned by any other 
member of the network. It is this agreement between Feesmart members not to direct 
charge each other cardholders for which authorisation is sought. 

3.8 It is intended that this arrangement provide a means by which smaller financial 
institutions can offer their cardholders access to direct fee free transactions at a larger 
network of ATMs post the introduction of 3 March 2009 reforms to the ATM system. 

3.9 The Feesmart joint venture commenced with two members, Cashcard and Bank of 
China. 

3.10 The applicants intend to continue to promote the joint venture to other potential 
members, including members of the current Cashcard sub-network. Each new member 
joining the sub-network would need to agree not to charge direct ATM fees to 
cardholders of other members of the sub-network.  
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3.11 A new card acceptance mark will be created so cardholders can identify participating 
ATMs. For customers of Cashcard who do not opt in to the Feesmart arrangements, 
their cardholders will be direct charged and no interchange fee will apply. 

3.12 The Feesmart joint venture agreement will allow any member to opt out at any time 
provided that the member opting out does not continue to use the Feesmart brand. 

The rationale for the arrangements 

3.13 The applicants submit that the direct charge free arrangement, allowing smaller 
financial institutions to offer their cardholders access to a large network of ATMs at a 
zero direct fee, is a necessary element of any viable sub-network of this kind post the 
March 2009 ATM reforms.  

3.14 The applicants submit that the arrangements will have a pro-competitive effect by 
enabling small institutions to address their scale disadvantage in ATM services and 
allowing smaller institutions to penetrate new markets without having to invest in 
significant physical infrastructure to build their own networks or become a direct 
connector to the designated ATM system. 

3.15 Absent the proposed arrangements the applicants submit that the scale disadvantage of 
smaller institutions will mean their customers will most likely be charged (directly) to 
use a foreign ATM for a high proportion of their transactions.  

3.16 In this respect, the applicants submit that the proposed arrangements are consistent with 
the reforms to the ATM system which allow interchange fees to continue to be paid 
within sub-networks so as to facilitate pro-competitive arrangements whereby smaller 
institutions are able to provide their customers a reasonable network of ATMs from 
which they can withdraw cash at no charge. 
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4. Submissions received by the ACCC 

4.1 The applicants provided a supporting submission with their application for 
authorisation. The ACCC also sought submissions from a range of interested parties, 
including the RBA, Australian Payments Clearing Association (APCA), Australian 
Securities and Investments Commission (ASIC) and many financial institutions 
operating in Australia. No submissions were received prior to the draft determination. 

4.2 On 26 March 2009 the ACCC issued a draft determination proposing to authorise the 
arrangements for five years. No conference was called in response to the draft 
determination. Written submissions in response to the draft determination were 
received from: 

• ASIC and 

• Customers Limited (CUS). 

4.3 The views of the applicants and interested parties, as contained in their submissions, are 
outlined in the ACCC’s evaluation of the arrangements in Chapter 6 of this 
determination.  Copies of the public version of the applicants submission, and 
interested party submissions, are available from the ACCC website (www.accc.gov.au) 
by following the ‘Public Registers’ and ‘Authorisations Public Registers’ links. 
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5. The net public benefit test 

5.1 The ACCC may only grant authorisation where the relevant test in section 90 of the Act 
is satisfied. 

5.2 The applicants lodged application for authorisation A91119 under section 88(1) of the 
Act to make and give effect to a contract or arrangement, or arrive at an understanding, 
a provision of which would have the purpose, or would have or might have the effect, 
of substantially lessening competition within the meaning of section 45 of the Act.  The 
relevant tests for this application are found in sections 90(6) and 90(7) of the Act. 

5.3 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

i. the provision of the proposed contract, arrangement or understanding would 
result, or be likely to result, in a benefit to the public and 

ii. this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the 
proposed contract or arrangement was made and the provision concerned was 
given effect to. 

Application of the tests  

5.4 The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition.12 

5.5 However, the Tribunal has previously stated that regarding the test under section 90(6): 

 [the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made.  
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.  
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.13 

5.6 Consequently, given the similarity of wording between section 90(6) and 90(7), when 
applying these tests the ACCC can take most, if not all, detriments likely to result from 
the relevant conduct into account either by looking at the detriment side of the equation 
or when assessing the extent of the benefits.  

 

                                                 
12  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
13  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 
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Definition of public benefit and public detriment 

5.7 Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 
should be given its widest possible meaning.  In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.14 

5.8 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.15 

Future with-and-without test 

5.9 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.16 

5.10 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

Length of authorisation 

5.11 The ACCC can grant authorisation for a limited period of time.17 

Conditions 

5.12 The Act also allows the ACCC to grant authorisation subject to conditions.18 

Future and other parties  

5.13 Applications to make or give effect to contracts, arrangements or understandings that 
might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

                                                 
14  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
15  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
16  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 

17  Section 91(1). 
18  Section 91(3). 
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i  persons who become party to the contract, arrangement or understanding at 
some time in the future19 

ii  persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.20 

                                                 
19  Section 88(10). 
20  Section 88(6). 
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6. ACCC evaluation 

6.1 The ACCC’s evaluation of the proposed arrangements is in accordance with the net 
public benefit test outlined in Chapter 5 of this determination.  As required by the test, 
it is necessary for the ACCC to assess the likely public benefits and detriments flowing 
from the proposed arrangements. 

The market 

6.2 The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant market(s) affected by that conduct. 

Submissions 

6.3 The applicants identify three markets which they submit are relevant to consideration 
of the proposed arrangements: 

• Local markets for the supply of ATM transaction services to ATM cardholders. 

• A national wholesale market for the deployment and operation of ATMs. 

• Retail banking markets, given, the applicants submit, that the number and 
distribution of ATMs is an important element of a banks service and a 
determinant of bank choice for deposit account services and other retail banking 
offers. 

6.4 The applicants submit that while other non-cash payment instruments such as credit 
cards and EFTPOS could also be substitutable services for customers in some 
circumstances, for the purposes of considering the current application ATM services 
occupy a distinct market.  

ACCC view 

6.5 Broadly, for the purpose of assessing this application, the ACCC considers the relevant 
areas of competition affected by the proposed conduct are those identified by the 
applicants. The ACCC notes the following in respect of these areas of competition. 

ATM transaction services 

6.6 Search costs involved, relative to the fees charged by ATM operators, limit the extent 
to which consumers will be prepared to ‘shop around’ outside their immediate 
geographical area when undertaking ATM transactions. Accordingly, the ACCC is 
satisfied that competition in respect of provision of ATM transactions services to 
consumers occurs primarily at the local level. 

6.7 The ACCC also notes that customers making a purchase from a retailer in many cases 
have the opportunity to pay by EFTPOS, and when doing so, the option of making an, 
albeit sometimes limited, cash withdrawal from their account. In these circumstances 
this option may serve as an effective substitute to an ATM transaction. 
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6.8 Similarly, the ability to pay by EFTPOS, credit card or other means, where available, is 
in itself considered by many consumers to be an effective substitute to paying by cash. 
However, in respect of the current application the ACCC considers that its assessment 
will not be overly affect by possible variation in the precise boundaries of this area of 
competition. 

Deployment and operation of ATMs 

6.9 In respect of the development and operation of ATMs it is relevant to note that ATM’s 
are deployed and operated by a range of large and small financial institutions who also 
provide account services and issue ATM cards as well as by independent ATM 
deployers, such as Cashcard, who have a network of ATMs but do not offer banking 
account services or issue ATM cards. 

6.10 Many large financial institutions, and other ATM operators, have a national network of 
ATMs. Other, particularly smaller, financial institutions, deploy ATMs over smaller 
geographical regions reflecting the more limited scope of their customer base of 
account holders. 

Retail banking 

6.11 The ACCC has considered retail banking markets in considering a number of proposed 
acquisitions in the banking sector. 

6.12 The ACCC’s market inquires in respect of these acquisitions has suggested that in 
respect of some retail banking products, such as for example transaction accounts, the 
extent of a financial institutions ATM network is taken into consideration by 
consumers in choosing between financial institutions.21 

6.13 More generally, the ACCC has noted that there are some retail banking products such 
as transaction accounts, small and medium enterprise banking and agribusiness banking 
for which physical presence is a key determinant of consumer choice. In contrast, the 
evidence provided to the ACCC has suggested that physical presence is not an 
important determinant of consumer choice for products such as saving/term products, 
credit cards, home and personal loans.22 

6.14 The ACCC has concluded that there is strong evidence to suggest that price 
competition is respect of retail banking products is almost always national with market 
inquires indicating that most financial institutions manufacture, distribute, market and 
price products on a national basis. 

The counterfactual 

6.15 As noted in Chapter 5 of this determination, in order to identify and measure the public 
benefit and public detriment generated by conduct, the ACCC applies the ‘future with-
and-without test’.   

                                                 
21  Australian Competition and Consumer Commission, Public Competition Assessment: Commonwealth Bank of 

Australia – proposed acquisition of BankWest and St Andrew’s Australia, 10 December 2008, p7. 
22  Ibid 
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Submissions 

6.16 The applicants note that because they may be regarded as relevantly competitive in 
relation to the supply of ATM transaction services to consumers the proposed 
arrangements have the potential to be regarded as a price fixing arrangement giving rise 
to a possible contravention of the Act. 

6.17 The applicants state that while they consider that their proposed conduct would not 
contravene the Act, by virtue of the joint venture defences under section 76C and 76D 
of the Act, they have sought authorisation for the arrangements in case their view in 
this regard is incorrect. 

ACCC view 

6.18 The ACCC notes that there is some question as to whether the proposed arrangements 
may raise concerns under the Act,  Accordingly, absent the immunity afforded by 
authorisation the applicants, and any other parties to the Feesmart joint venture, would 
be less likely to reach agreement not to direct charge each others cardholders for ATM 
transactions. 

6.19 The applicants have not sought authorisation for the other elements of the joint venture 
agreement. However, given that the rational behind the joint venture agreement is to 
provide members cardholders with direct fee free transactions at a wider range of 
ATMs, and that the agreement not to charge each others cardholders fees is a necessary 
element of achieving this, the ACCC considers that it is unlikely that the join venture 
proposal would proceed, at least in its current form, absent authorisation.  

Public benefit 

Submissions 

6.20 The applicants submit that the proposed arrangements will offer a mechanism whereby 
smaller institutions may acquire ATM scale and geographic coverage to rival the ATM 
networks of the major banks. 

6.21 The applicants submit that if the proposed arrangements were not authorised, and 
Feesmart members were required to directly charge each others cardholders for ATM 
transactions, small institutions would be at a competitive disadvantage to larger banks 
with the result that customers may switch from smaller institutions to larger banks to 
avoid paying direct charges.  

6.22 The applicants contend that new entrants may also struggle to maintain or grow 
cardholder numbers if they were unable to provide sufficient ATM access. The 
applicants argue that this could result in a reduction of choice of ATM providers and 
potentially a reduction in the number of ATMs and convenience to consumers. 

6.23 The applicants also note that many smaller financial institutions have a particular 
geographic focus with ATMs dispersed accordingly. The applicants contend that to the 
extent that the proposed arrangements benefit these regionally based financial 
institutions the arrangements will also benefit regional communities already faced with 
less convenient access to financial services.   
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6.24 The applicants also submit that the proposed arrangements will offer a direct benefit to 
consumers in the form of direct fee free transactions at a wider range of ATMs. 

6.25 In response to the draft determination CUS submit that direct charge free sub-networks, 
such as that proposed by the applicants, provide an opportunity for smaller financial 
institutions, new institutions and institutions without large ATM networks, to remain 
competitive and enter new markets thereby promoting continued innovation and 
competitive pricing in retail banking. 

6.26 In response to the draft determination ASIC submits that it supports the proposed 
arrangements. However, ASIC considers that the benefits from improving the 
competitiveness of Feesmart members, by providing their cardholders with access to a 
larger range of ATMs free of direct charge, would be achieved more effectively if 
Feesmart members did not charge their own customers a fee for using ATMs owned by 
other Feesmart members. ASIC submits that the ACCC may wish to consider making 
this a condition of any authorisation granted.  

The RBA’s consideration of the benefits of direct fee free arrangements (within sub-networks) 

6.27 In its consultation document in respect of the proposed Access Regime for the ATM 
system the RBA noted that it had received representations from many small financial 
institutions highlighting the difficulties they face in competing with financial 
institutions that have large networks of ATMs. Small institutions argued that in order to 
compete effectively once direct charging was introduced, they need to be able to offer 
to their customers a reasonable network of ATMs from which they can withdraw cash 
at no charge – just as large institutions do.23 

6.28 As discussed in Chapter 2, the Access Regime prescribed by the RBA provides for an 
exception to the prohibition on interchange fees, when the interchange fee is paid 
between participants in a sub-network, specifically to facilitate such arrangements. 

6.29 In particular, the RBA has stated that fees which allow small institutions access to a 
larger network of ATMs than they would be able to provide themselves, free of direct 
charges, may help those institutions to compete on a more equal footing with the large 
players in the industry.24  

6.30 The RBA has stated that the alternative of not allowing interchange fees in any 
circumstances would place small financial institutions at a significant competitive 
disadvantage since customers would be attracted to larger banks’ ability to offer a wide 
network of ATMs to their customers free of direct charges and that smaller institutions 
could not otherwise hope to replicate those networks.25  

ACCC view 

6.31 As noted, smaller financial institutions may be placed at a competitive disadvantage as 
a result of the introduction of direct charging by ATM operators. Under the direct 
charging regime most banks will continue to offer ATM transactions to their own 

                                                 
23  Reserve Bank of Australia, Access Regime for the ATM System: A consultation document, December 2008, p12. 
24  Reserve Bank of Australia, Access Regime for the ATM System February 2009, p6. 
25  Ibid, p7 
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customers free of direct charges. As a result, financial institutions with a larger network 
of ATM’s, and thereby a larger range of locations where their cardholders can make 
direct charge free withdrawals, may be at a competitive advantage to smaller financial 
institutions under the direct charging regime. 

6.32 One way in which smaller financial institutions can facilitate access to a larger range of 
ATMs for their cardholders free of direct charge is by forming or joining sub-networks. 
The exceptions to the prohibition on interchange fees when the interchange fee is paid 
between participants in a sub-network prescribed in the RBA’s Access Regime are 
specifically designed to facilitate such arrangements. 

6.33 In short, where a small institution gains access to a larger range of ATMs through 
joining a sub-network, if the institution pays an interchange fee for transactions 
undertaken by its cardholders at ATMs operated by other parties to the arrangement, 
those ATM operators will have less need or incentive to levy a direct charge on the 
institutions cardholders at the point of the transaction. 

6.34 While the access regime allows interchange fee arrangements within sub-networks, 
facilitating access to direct fee free transaction at ATMs throughout a sub-network of 
the type proposed by the applicants also requires sub-network members to reach an 
agreement not to directly charge each others cardholders. 

6.35 The ACCC considers that the proposed agreement between Feesmart sub-network 
members not to directly charge each others cardholders will be pro-competitive, 
providing a public benefit by assisting in ensuring that Feesmart sub-network members 
are not at a competitive disadvantage in providing ATM services to their cardholders as 
a result of the reforms to the ATM system. 

6.36 In addition, as noted at paragraph 6.12, in respect of some broader retail banking 
products, such as for example transaction accounts, the extent of a financial institutions 
ATM network is taken into account by consumers in choosing between financial 
institutions. Accordingly, to the extent that the proposed arrangements assisting in 
ensuring that sub-network members are not at a competitive disadvantage in providing 
ATM services, the arrangements will also assist in ensuring that smaller financial 
institutions are not at a competitive disadvantage in attracting and maintaining 
customers more generally as a result of the reforms to the ATM system. 

6.37 Given the regional focus of some smaller financial institutions potentially affected by 
the reforms, the reforms could, absent arrangements of the types proposed by Feesmart, 
potentially lead to a reduction in choice in financial service providers being particularly 
pronounced in regional areas. Arrangements such as the proposed Feesmart sub-
network will assist in ensuring that this is not the case. 

6.38 The ACCC notes the applicants submission that the proposed arrangements will offer a 
direct benefit to consumers in the form of direct fee free transactions at a wider range 
of ATMs. However, the ACCC also notes that the general intent of the proposed 
reforms is to expose cardholders to direct charging so as to increase competition and 
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transparency in the provision of ATM services and promote choice and the provision of 
ATM services in a wide range of areas.26  

6.39 Accordingly, while the ACCC consider that allowing Feesmart members cardholders to 
obtain direct fee free transactions at a wider range of ATMs will provide a public 
benefit by improving the competitive position of participants in the Feesmart sub-
network, the ACCC does not consider that the avoidance of direct fees by cardholders 
at foreign ATMs in itself, where an interchange fee is paid instead of a direct charge, is 
a public benefit.  

6.40 The ACCC notes ASIC’s submission that the benefits from improving the 
competitiveness of Feesmart members would be enhanced if Feesmart members did not 
charge their own customers a fee for using ATMs owned by other Feesmart members.  

6.41 Feesmart members will still incur a cost, in the form of an interchange fee, for 
transactions undertaken by their cardholders at ATMs owned by other Feesmart 
members. However, if Feesmart members could not charge their own cardholders a fee 
for using ATMs owned by other Feesmart members, they would not be able to directly 
recover this cost. Rather, Feesmart members would be required to absorb these costs, or 
recover them indirectly in a less transparent manner.  

6.42 In the absence of direct charging by the ATM operator, the ACCC accepts that 
participants in the Feesmart sub-network will each individually need to determine if 
and how they recover the costs incurred when their cardholders undertake transactions 
at ATMs owned by other Feesmart members.  

Public detriment 

Submissions 

6.43 The applicants note that under the proposed arrangements Feesmart members will 
remain free to charge fees to their customers as they see fit. Accordingly, the applicants 
contend, the conduct does not have the significant effect on competition that genuinely 
collusive arrangements have. 

6.44 The applicants submit that they do not consider direct charging to be undesirable. The 
applicants state that they accept the findings of the RBA that direct charging is likely to 
increase competition in ATM markets. However, the applicants contend, it is crucial to 
preserve the choice of financial institutions to join multilateral interchange 
arrangements in order to gather ATM scale and coverage.  

6.45 The applicants state that the RBA’s access regime reflects this position.  

6.46 CUS supports the proposed arrangements. However, CUS submits that if sub-networks 
of the type proposed in the current application, and associated interchange fees, were 
used by larger financial institutions this would reduce competition as a ‘large bank’ 
sub-network would be against the intent of the RBA reforms and could lock out smaller 
operators. 

                                                 
26  Reserve Bank of Australia, Access Regime for the ATM System February 2009, pp4-5. 
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6.47 CUS submits that the ACCC should acknowledge in its determination that the intent of 
sub-networks such as the Feesmart sub-network is to assist smaller financial institutions 
overcome the competitive disadvantage they would otherwise be at as an unintended 
consequence of the ATM reforms, and that authorising the proposed arrangements 
should not be used as a precedent for larger financial institutions to develop similar 
sub-networks. 

The RBA’s consideration of the benefits of direct charging 

6.48 In prescribing an Access Regime for the ATM system the RBA stated that moving to a 
regime in which ATM owners directly charge cardholders rather than earn revenue 
through interchange fees will increase competition in the provision of ATM services, 
increase the transparency of the price of ATM services and promote choice and the 
provision of ATM services in areas that do not currently have ATMs.27 

ACCC view 

6.49 Under the proposed arrangements cardholders of Feesmart members will avoid direct 
fees when using ATMs operated by other Feesmart members. In effect, the proposed 
arrangements will facilitate the maintaining of arrangements whereby ATM owners 
within the Feesmart sub-network can continue to earn revenue, in respect of 
transactions from cardholders of other Feesmart members, through interchange fees as 
an alternative to direct charging. 

6.50 However, as discussed in the ACCC’s consideration of the public benefits of the 
proposed arrangements, in recognition of the competitive advantage that large financial 
institutions may have over smaller institutions under the direct charging regime, the 
ATM reforms, and in particular an ATM Access Regime prescribed by the RBA, 
explicitly provide for smaller financial institutions to develop arrangements such as 
those proposed in the current application to facilitate access to direct fee free 
transactions at a wider range of ATMs for their cardholders. 

6.51 Accordingly, the ACCC does not consider that the proposed arrangements will 
undermine the intent of the reforms aimed at introducing greater competition and 
transparency to ATM fees. 

6.52 In addition, the ACCC also notes that direct charging arrangements will continue to 
apply in respect of ATM transactions undertaken by cardholders, both of Feesmart 
members and other financial institutions, outside of the Feesmart arrangements. That is, 
the objectives of the reforms will continue to be promoted by direct charging applying 
in respect of foreign ATM transactions in the ATM system more generally.  

6.53 The ACCC notes the concerns expressed by CUS that authorisation of the proposed 
arrangements should not be used as a precedent for larger banks to establish sub-
networks amongst themselves. 

6.54 As discussed at paragraphs 2.15 to 2.19, the clear intent of the exemptions to the no 
interchange fee rule contained within the ATM Access Regime is to allow small 
institutions customers access to a larger network of ATMs than they would be able to 

                                                 
27  Ibid. 
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provide themselves, free of direct charges, in order to help those institutions to compete 
on a more equal footing with the large financial institutions. 

6.55 The proposed Feesmart arrangements are consistent with this intent. Authorising the 
current arrangements could not and should not be seen as any sort of endorsement of, 
or precedent for, larger financial institutions to develop similar arrangements. Any 
future application for authorisation of arrangements, involving any parties, relating to 
the establishment of an ATM sub-network, would be considered by the ACCC on its 
merits. 

Balance of public benefit and detriment  

6.56 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the proposed conduct is likely to result in a public benefit that will outweigh any public 
detriment. 

6.57 In the context of applying the net public benefit test at section 90(8)28 of the Act, the 
Tribunal commented that: 

 … something more than a negligible benefit is required before the power to grant authorisation can 
be exercised.29 

6.58 Under reforms to Australia’s ATM system which provide for customers to be charged 
directly for ATM transactions by ATM operators, larger financial institutions may gain 
a competitive advantage over smaller financial institutions by virtue of their larger 
network of ATMs at which they can continue to offer their cardholders direct fee free 
transactions. 

6.59 The ACCC considers that the proposed agreement between Feesmart sub-network 
members not to directly charge each others cardholders for ATM transactions will be 
pro-competitive, providing a public benefit by allowing smaller institutions to develop 
arrangements that facilitate access to direct charge free ATM transactions for their 
cardholders at a wider range of ATMs. 

6.60 This will assist in ensuring that Feesmart members are not at a competitive 
disadvantage in providing ATM services, or retail banking services more generally, as 
a result of the reforms to the ATM system. Absent the ability to offer their customers 
access to direct fee free transactions through a reasonable network of ATMs the ACCC 
considers that smaller financial institutions may be at a competitive disadvantage to 
larger institutions. 

6.61 The ACCC notes that the general intent of the reforms to the ATM system is to expose 
cardholders to direct charging so as to increase competition and transparency in the 
provision of ATM services and promote choice and the provision of ATM services in a 
wide range of areas.  

                                                 
28  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
29  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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6.62 However, in recognition of the competitive advantage that large financial institutions 
may have over smaller institutions under the direct charging regime, the ATM reforms, 
and in particular an ATM Access Regime prescribed by the RBA, explicitly provide for 
smaller financial institutions to develop arrangements such as those proposed in the 
current application to facilitate access to direct fee free transactions at a wider range of 
ATMs for their cardholders. 

6.63 The ACCC does not consider that the proposed arrangements will undermine the intent 
of the reforms aimed at introducing greater competition and transparency to ATM fees. 

6.64 On balance, the ACCC considers the public benefit is likely to outweigh the public 
detriment. 

Length of authorisation 

6.65 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

6.66 In this instance, the applicants seeks authorisation for five years. The ACCC grants 
authorisation to the arrangements for five years. 
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7. Determination 

The application 

7.1 On 2 February 2009 Cashcard Australia Limited and Bank of China (Australia) Limited 
(the applicants) lodged application for authorisation A91119 with the Australian 
Competition and Consumer Commission (the ACCC). 

7.2 Application A91119 was made using Form B Schedule 1, of the Trade Practices 
Regulations 1974.  The application was made under subsection 88 (1) of the Act to 
make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act.  The 
relevant tests for this application are found in sections 90(6) and 90(7) of the Act. 

7.3 In particular, the applicants seek authorisation for an agreement between members of a 
proposed multilateral ATM sub-network, to be marketed by the applicants using the 
brand ‘Feesmart’, to not directly charge each others cardholder for ATM transactions 
undertaken at ATMs owned by other members of the sub-network.   

The net public benefit test 

7.4 For the reasons outlined in Chapter 6 of this determination, the ACCC considers that in 
all the circumstances the arrangements for which authorisation is sought are likely to 
result in a public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the arrangements. 

7.5 The ACCC therefore grants authorisation to application A91119 for five years. 

Interim authorisation 

7.6 At the time of lodging the application the applicants also requested interim 
authorisation for the arrangements. The ACCC granted interim authorisation on 25 
February 2009. 

7.7 Interim authorisation will remain in place until the date the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 

Date authorisation comes into effect 

7.8 This determination is made on 4 June 2009. If no application for review of the 
determination is made to the Australian Competition Tribunal it will come into force on 
26 June 2009. 

 




