


 

Summary  
The ACCC grants authorisation to the Lottery Agents’ Association of Victoria Inc (LAAV) to 
collectively negotiate, on behalf of itself and its members, with Tattersall’s Sweeps Pty Ltd 
(Tattersall’s) and Intralot Australia Pty Ltd (Intralot), the terms and conditions of franchise and 
licence agreements. 

LAAV sought authorisation, on behalf of itself and its members, to collectively negotiate with 
Tattersall’s and Intralot, the terms and conditions of franchise and licence agreements.  
Negotiations are intended to include matters relating to: commissions paid to lottery agents, 
agent application fees, service charges, point of sale equipment hire costs, retail image, sales 
incentive schemes, product sales restrictions in the Tattersall’s dedicated sales area, processes 
for the approval of incoming agents, retailer insurance requirements and alterations to agents’ 
procedure manuals. 

Tattersall’s and Intralot are licensed by the Victorian Government to conduct lotteries in 
Victoria. 

There are approximately 1100 lottery agents in Victoria who contract with Tattersall’s and 
Intralot for the right to sell their lottery products to consumers. LAAV represents approximately 
600 of those agents. 

The ACCC considers that the proposed collective bargaining arrangements will provide lottery 
agents with a greater opportunity to provide input into terms and conditions of their contracts 
with Tattersall’s and Intralot, with associated efficiency gains. 

The ACCC considers that the public detriment is likely to be limited particularly as the current 
level of competition between lottery agents is low, participation in the collective negotiations is 
voluntary and the arrangements do not include collective boycott activity. 

On this basis the ACCC grants authorisation for five years. If no application for review of the 
determination is made to the Australian Competition Tribunal, it will come into force on 25 June 
2009 
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1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act).  A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act.  One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.   

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.   

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference.  A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination.  
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final determination.  Should the public benefit outweigh the public detriment, the 
ACCC may grant authorisation.  If not, authorisation may be denied.  However, in 
some cases it may still be possible to grant authorisation where conditions can be 
imposed which sufficiently increase the benefit to the public or reduce the public 
detriment. 

The application for authorisation 

1.8 On 16 March 2009 the Lottery Agents’ Association of Victoria Inc (LAAV) lodged 
application for authorisation A91126 with the ACCC. 

1.9 LAAV applied for authorisation to negotiate, on behalf of itself and its current and 
future members, with Tattersall’s and Intralot, the terms and conditions of agency 
agreements and arrangements with respect to lottery products and services.  
Negotiations are intended to include matters relating to: commissions paid to agents, 
agents’ application fees, service charges, point of sale equipment hire costs, retail 
image, sales incentive schemes, product sales restrictions in the Tattersall’s dedicated 
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sales area, processes for the approval of incoming agents, retailer insurance 
requirements and alterations to agents’ procedure manuals. 

1.10 LAAV seeks authorisation for five years. 

Draft determination  

1.11 On 6 May 2009 the ACCC issued a draft determination proposing to grant authorisation 
to the LAAV to collectively negotiate, on behalf of itself and its members, with 
Tattersall’s and Intralot, the terms and conditions of franchise and licence agreement 
for five years. 

Chronology 

1.12 Table 1.1 provides a chronology of significant dates in the consideration of this 
application.   

Table 1.1: Chronology of application for authorisation A91126 

DATE ACTION 

16 March 2009 Application for authorisation lodged with the ACCC. 

7 April 2009 Closing date for submissions from interested parties. 

6 May 2009 Draft determination issued. 

22 May 2009 Closing date for submissions from interested parties in relation to the draft 
determination. 

3 June 2009 Final determination issued. 
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2. Background 

The Victorian lottery industry  

2.1 Lotteries in Victoria are regulated by the Victorian Commission for Gaming Regulation 
(VCGR) in accordance with the Victorian Gambling Act 2003. LAAV submits the 
VCGR is required to approve the content of both the Tattersall’s franchise agreement 
and the Intralot retail licence agreement which govern the terms on which lottery agents 
supply distribution services to Tattersall’s and Intralot.  LAAV also submits that the 
Minister for Gaming must approve the subscription price of a lottery game, commission 
paid and the games themselves. 

2.2 In October 2007, following a review of public lotteries licences, the Victorian State 
Government announced its new lotteries licences arrangements. A ten year Category 1 
Public Lottery Licence to operate lottery products such as Saturday Lotto, Oz Lotto and 
Powerball was awarded to the Tatts Group, and a ten year Category 2 Public Lottery 
Licence to conduct instant lottery games (such as scratchies) and non-instant lottery 
games such as Keno was awarded to Intralot.  The lotteries licences came into effect on 
1 July 2008.1  

2.3 While lotteries are regulated by the states, major lotteries, including all lotteries 
operated by Tattersall’s in Victoria, are conducted nationally with a single prize pool. 

Tattersall’s 

2.4 Tattersall’s is a wholly owned subsidiary of the Tatts Group of companies. The Tatts 
Group operates gaming, wagering, lotteries, gaming services and technical and 
maintenance support services across each state and territory in Australia, and also has 
operations in South Africa and the United Kingdom.  The Tatts Group holds licences to 
operate lotteries in Queensland, Victoria, Tasmania, the Northern Territory and the 
Australian Capital Territory. 

2.5 In the 2007-2008 financial year the Tatts Group generated revenue of approximately 
$1.05 billion from the sale of lottery products in Australia.2 

2.6 LAAV submits the Tatts Group paid $601m to state governments in the financial year 
2007-2008 in relation to lottery activities. 

2.7 Tattersall’s operates the Tatts Group’s Victorian lottery activities.  Tattersall’s offers a 
range of lottery products in Victoria through its network of lottery agents and via its 
Tatts Online website, which allows customers to purchase lottery tickets 24 hours a 
day, 7 days a week. 

 

 
                                                 

1   http://www.gamblinglicences.vic.gov.au/lotteries-licences.html. Sourced 26 March 
2009 

2   Tatts Group Limited Annual Report 2008, p.6 



 

DETERMINATION                                                                                                A91126 4

2.8 Under the licensing arrangements which came into effect in 2008, Tattersall’s is 
authorised to conduct the following lotteries: 

• Tattslotto 

• Super 7’s Oz Lotto 

• Powerball 

• Super 66 

• The Pools, and 

• Monday and Wednesday Lotto.3 

2.9 Under Tattersall’s previous licensing arrangements, it was also authorised to operate 
non-instant and instant lotteries, such as scratchies.  As noted above, Intralot now has 
the licence to operate these types of lotteries.  The Tatts Group estimates that the lottery 
products for which it no longer has a licence to operate, previously accounted for 
approximately 15 percent of Tattersall’s revenue from its Victorian lottery activities.4  

Intralot 

2.10 Intralot is a wholly owned subsidiary of Intralot SA.  Intralot SA operates in over 40 
countries and claims to be the leading supplier of integrated gaming and transaction 
processing systems, innovative game content and sports betting management, to state-
licensed gaming organisations worldwide.5 Intralot states it generated revenue of over 
$1.36 billion in 2007.6 

2.11 Intralot is authorised to conduct the following lotteries in Victoria: 

• Pick 5 Heads or Tails 

• Cross & Match 

• TV Bingo 

• Pick 3, and 

• Instant Lottery Games.7 

2.12 As noted, these types of lottery products previously accounted for approximately 15 
percent of Tattersall’s revenue.  However, LAAV submits that, while it cannot provide 
precise information, according to a survey of a representative group of members, sales 

                                                 

3  www.vcgr.vic.gov.au. Register of Public Lotteries Licences. Accessed 9 April 2009 
4  Tatts Group Limited Annual Report 2008, p.6 
5  www.intralot.com.au. Accessed 6 April 2009 
6  www.intralot.com.au. Accessed 6 April 2009 
7   www.vcgr.vic.gov.au. Register of Public Lotteries Licences. Accessed 9 April 2009 
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of Intralot lottery products currently amount to less than 10 percent of Victorian lottery 
sales. 

Lottery agents and lottery retail agreements 

2.13 LAAV submits that lottery products in Victoria are sold through approximately 1100 
retailers.  This includes retailers who sell both Tattersall’s and Intralot lottery products, 
approximately 200 retailers who sell only Intralot lottery products and approximately 
170 7-Eleven franchisees who sell a limited range of Tattersall’s products. Tattersall’s 
and Intralot both also distribute their lottery products on-line through their websites. 

Tattersall’s retailers 

2.14 LAAV submits that Tattersall’s retailers are franchisees and are subject to a common 
franchise agreement with franchise terms ranging from one to five years.  LAAV 
submits that it is not possible for individual agents to negotiate or amend the franchise 
agreement. 

2.15 LAAV submits that Tattersall’s lottery agents are selected on various criteria including 
management ability, financial commitment, retail experience, integrity and the 
perceived ability to drive the sale of Tattersall’s products.  LAAV submits that 
applications for new retail outlets for Tattersall’s products are assessed against the main 
criteria of being able to generate incremental sales.  Further, LAAV submits outlets are 
expected to generate a minimum weekly sales volume, and there is a continual review 
of lottery agents’ sales performance. 

2.16 LAAV submits that 7-Eleven retailers who offer a reduced range of Tattersall’s 
products do not sign agreements with Tattersall’s in the same terms as that provided in 
the franchise agreement.  

2.17 Nevertheless, LAAV notes that 7-Eleven retailers are subject to many common terms 
such as price, signage, responsible gaming compliance and customer service standards. 
However, LAAV submits that 7-Eleven retailers, unlike Tattersall’s franchisees, are not 
obliged to pay out prizes in excess of $200. 

Intralot retailers 

2.18 LAAV submits that Intralot retailers are subject to a retailer licence agreement which is 
consistent across all Intralot retailers and which is almost identical to the Tattersall’s 
franchise agreement. 

2.19 LAAV submits that Intralot retailers are contracted as opposed to being franchisees 
because section 5(3)(b)(iii) of the Franchising Code of Conduct excludes the need for a 
franchise agreement where sales under the franchise are likely to provide no more than 
20 percent of the franchisee’s gross turnover for goods or services of that kind for the 
first year of the franchise. 

2.20 LAAV submits that the Intralot licence agreements are for a period of five years and 
that Intralot agents are unable to negotiate or amend the agreements. 
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2.21 LAAV submits that in contrast to Tattersall’s, the Intralot policy is to allow lotteries to 
be sold from any type of shop without scrutiny of retailers through interview or 
investigation of their background or sales ability. 

2.22 LAAV submit that retailers receive a flat rate commission of 9 percent (plus GST) from 
Tattersall’s and 10 percent (including GST) from Intralot.   

The applicant 

2.23 LAAV is an industry association representing 620 accredited representatives of 
Tattersall's and Intralot throughout Victoria.  LAAV states that its objectives include: 

• to discuss and consider matters affecting the lottery business throughout 
Victoria 

• to maintain an association for the benefit and advancement of the lottery 
industry 

• to consider legislative or other measures affecting or likely to affect the lottery 
business in Victoria, and  

• to secure the aid of public opinion and Government support in the development 
and advancement of enterprises and undertakings affecting the lottery industry 
and in general terms to protect and promote the business of lottery retailers. 

2.24 An elected committee of eight lottery retailers governs LAAV. 

2.25 LAAV believes that approximately 90 percent of its members sell both Tattersall’s and 
Intralot products.  LAAV advises that none of its members sell only Intralot products. 
LAAV also advises that it does not represent any of the 170 7-Eleven franchisees who 
sell a limited range of Tattersall’s products. 

2.26 LAAV submits that the composition of its lottery agent members is varied.  The 
following is an approximate percentage of LAAV members by business type: 

• Newsagents        45 percent 

• Sub-news outlets       20 percent 

• Specialist lottery agents (such as kiosks in shopping centres) 12 percent 

• Post Office, News and Lottery     7 percent 

• Tobacconists/supermarkets/pharmacies/country general  
  stores and other retail outlets      16 Percent
  

2.27 LAAV submits there is no available data about lottery sales as a percentage of turnover 
for these businesses but noted that in Victoria the average commission earned for 720 
outlets from Tattersall’s lottery products was $137,573 in the 2007-2008 financial year. 
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3. The application for authorisation 

3.1 LAAV seeks authorisation, on behalf of itself and its current and future members, to 
collectively bargain with Tattersall’s and Intralot, the terms and conditions of retailer 
agreements and arrangements with respect to lottery products and services, including: 

• commissions paid to retailers 

• retailer application fees 

• service charges 

• point of sale equipment hire costs 

• retail image 

• sales incentive schemes, and 

• alterations to retailer procedure manuals. 

3.2 In addition, LAAV seeks to negotiate with Tattersall’s in respect of: 

• product sales restrictions in the Tattersall’s dedicated sales area 

• processes for the approval of incoming retailers, and 

• retail insurances. 

3.3 In relation to product sales restrictions LAAV states that it wishes to negotiate with 
Tattersall’s to include competitors’ products, such as for example, Intralot  products in 
the area specified in Tattersall’s franchise agreements as the exclusive Tattersall’s 
product sales area.  LAAV submits that the current restriction inhibits members’ ability 
to maximise lottery sales from this area of their shops. 

3.4 In relation to the process for approving incoming agents with Tattersall’s, LAAV notes 
that at present Tattersall’s applies detailed criteria to select new agents. LAAV believes 
this process can be improved to the benefit of both Tattersall’s and incoming agents. 

3.5 In relation to retail insurance, LAAV submits that the Tattersall’s franchise agreement 
requires lottery agents to hold current insurance policies covering risks associated with 
selling lottery products.  LAAV believes that such cover duplicates cover already 
provided though standard business insurance policies. 

3.6 LAAV also seeks authorisation to negotiate matters not currently included in retailer 
agreements and contracts, and other matters as they arise. 

3.7 LAAV submits that the arrangements will be voluntary and that LAAV members will 
be free to negotiate individually with Tattersall’s and/or Intralot. 

Related applications 

3.8 On 19 November 2008, the ACCC granted re-authorisation to Lottery Agents 
Queensland Ltd (LAQ) for the continued collective negotiation by LAQ, on behalf of 
its members, in relation to the terms and conditions of agency agreements and 
arrangements with the Golden Casket Lottery Corporation.   
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3.9 The re-authorisation was for the continued operation of arrangements previously 
authorised by the ACCC on 4 September 2003. 

3.10 Re-authorisation was granted for a further five years. 
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4. Submissions received by the ACCC 

Prior to the draft determination  

4.1 LAAV provided a supporting submission with its application for authorisation. 

4.2 The ACCC also sought submissions from a range of interested parties, including 
industry associations, government agencies and Tattersall’s and Intralot. The ACCC 
received one public submission from Intralot.  Intralot did not oppose the proposed 
arrangements. 

Following the draft determination  

4.3 On 6 May 2009 the ACCC issued a draft determination in relation to the application for 
authorisation.  The draft determination proposed to grant authorisation. 

4.4 A conference was not requested in relation to the draft determination, nor did the 
ACCC receive any submissions in response to the draft determination. 

4.5 The views of LAAV and Intralot are outlined in the ACCC’s evaluation of the 
collective bargaining arrangements in Chapter 6 of this determination.  Copies of public 
submissions are available from the ACCC website (www.accc.gov.au) by following 
the ‘Public Registers’ and ‘Authorisations Public Registers’ links. 
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5. The net public benefit test 

5.1 The ACCC may only grant authorisation where the relevant test in section 90 of the Act 
is satisfied. 

Application A91126 

5.2 LAAV lodged application for authorisation A91126 under section 88(1) of the Act to 
make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act.  The 
relevant tests for this application are found in sections 90(6) and 90(7) of the Act. 

5.3 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public and 

 this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the proposed 
contract or arrangement was made and the provision concerned was given effect to. 

Application of the tests  

5.4 The Australian Competition Tribunal (the Tribunal) has stated that the test under 
section 90(6) is limited to a consideration of those detriments arising from a lessening 
of competition.8 

5.5 However, the Tribunal has previously stated that regarding the test under section 90(6): 

 [the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made.  
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.  
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.9 

5.6 Consequently, given the similarity of wording between section 90(6) and 90(7), when 
applying these tests the ACCC can take most, if not all, detriments likely to result from 
the relevant conduct into account either by looking at the detriment side of the equation 
or when assessing the extent of the benefits.  

                                                 
8  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
9  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 
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Definition of public benefit and public detriment 

5.7 Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 
should be given its widest possible meaning.  In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.10 

5.8 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.11 

Future with-and-without test 

5.9 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.12 

5.10 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

Length of authorisation 

5.11 The ACCC can grant authorisation for a limited period of time.13 

Conditions 

5.12 The Act also allows the ACCC to grant authorisation subject to conditions.14 

Future and other parties  

5.13 Applications to make or give effect to contracts, arrangements or understandings that 
might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

                                                 
10  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
11  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
12  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of 
Australia (No.2) (1987) ATPR 40-774 at 48,419. 

13  Section 91(1). 
14  Section 91(3). 
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 persons who become party to the contract, arrangement or understanding at some 
time in the future15 

 persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.16 

                                                 
15  Section 88(10). 
16  Section 88(6). 
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6. ACCC evaluation 

6.1 The ACCC’s evaluation of the proposed collective bargaining arrangements is in 
accordance with the net public benefit test outlined in Chapter 5 of this determination.  
As required by the test, it is necessary for the ACCC to assess the likely public benefits 
and detriments flowing from the proposed collective bargaining arrangements. 

The market 

6.2 The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant market(s) affected by that conduct. 

6.3 LAAV submits that lottery agents provide distribution services to Tattersall’s and 
Intralot.  LAAV also submits that other gambling products are substitutable for lottery 
products.  In support of this contention LAAV states that customers will spend more on 
lottery products when prize pools are higher. 

6.4 Intralot disagrees with LAAV’s submission in relation to the Victorian gambling 
industry.  In particular, Intralot disagrees with LAAV’s submission that there is 
substitutability between gambling products.  However, Intralot did not provide its 
views of the Victorian gambling industry or the relevant market. 

6.5 The ACCC considers that the following areas of competition may be relevant to its 
assessment of LAAV’s application for authorisation. 

The provision of lottery and instant lottery distribution services to Tattersall’s and Intralot 

6.6 Lottery agents distribute lottery products for Tattersall’s and Intralot in return for a 
commission on the sale of those products.  Lottery agents compete with each other, and 
with other prospective agents, in the provision of these services, although the limited 
nature of this competition is discussed in further detail below. 

6.7 Tattersall’s and Intralot are each the only provider of their particular types of lottery 
products in Victoria, and as such are each the only acquirer of distribution services 
from agents for those products. 

The supply of lottery products to consumers 

6.8 Lottery agents compete with each other in the retail of lottery products to consumers.  
Lottery agents also compete directly with Tattersall’s and Intralot’s on-line lottery 
services. 

6.9 Lotteries are one form of a range of gambling opportunities available to consumers 
(including wagering, poker machines and casinos) and to some extent, many gambling 
products compete with each other.  A report by the Productivity Commission on 
Australia’s gambling industries has previously recognised that gambling products are 
becoming more substitutable.17 

                                                 
17  Productivity Commission (1999), Australia’s Gambling Industries: Inquiry Report. 
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6.10 However, the area of competition most affected by the arrangements for which 
authorisation is sought is the provision of distribution services to Tattersall’s and 
Intralot. It is not possible for lottery agents to offer the same service to other forms of 
gambling. Accordingly, in the context of the current application for authorisation, the 
ACCC does not consider it necessary to form a definitive view on the substitutability of 
other gambling products for lottery and instant lottery products.   

The counterfactual 

6.11 As noted in Chapter 5 of this determination, in order to identify and measure the public 
benefit and public detriment generated by conduct, the ACCC applies the ‘future with-
and-without test’.   

6.12 LAAV submits that lottery agents are generally offered standard form agreements with 
no option to negotiate or amend the agreements.   

6.13 LAAV submits that while it has in the past represented its members in discussions with 
Tattersall’s and Intralot it is concerned that, absent authorisation, such discussion is at 
risk under the Act.  

6.14 In the absence of authorisation the ACCC considers it is unlikely that LAAV would 
negotiate on behalf of its members in relation to such matters as fees and commissions 
paid to agents given that such arrangements would be likely to raise concerns under the 
Act. 

6.15 Accordingly, the counterfactual with respect to the arrangements for which 
authorisation is sought appears to be a situation where each agent enters into individual 
agreements with Tattersall’s and Intralot. 

6.16 The ACCC notes that such agreements generally take the form of standard franchise or 
licence agreements.  This is discussed in greater detail below in the ACCC’s 
consideration of the public detriments of the arrangements for which authorisation is 
sought. 

Public benefit 

6.17 LAAV submits that due to the regulated nature of the lottery industry, Tattersall’s and 
Intralot’s preference for standard form agreements, and the uniformity of products and 
prices, any improvements negotiated will flow through to all lottery agents, not just 
LAAV members.   

6.18 In particular, LAAV contends that the proposed collective bargaining arrangements are 
likely to generate a number of public benefits, including: 

• increased input into contract terms 

• transaction cost savings 

• certainty for LAAV in its ability to negotiate 

• enhanced product offers, and 
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• improved customer service. 

6.19 An assessment of the public benefits claimed by LAAV follows.   

Increased input into contracts 

LAAV submission 

6.20 LAAV submits that the proposed arrangements will provide a greater opportunity for 
LAAV members to provide input into contractual terms and conditions.   

ACCC view 

6.21 Arguments based on improving bargaining positions relate to a change in the power 
relativities of the parties to a proposed collective agreement.  A mere change in the 
amount of bargaining power is not in itself a public benefit.  Rather, the ACCC will 
consider the likely outcomes resulting from the change in bargaining position arising 
from the proposed collective bargaining agreement. 

6.22 Competition between buyers and sellers on terms and conditions of supply, through the 
process of negotiation, is likely to lead to an efficient outcome.  In the past the ACCC 
has recognised that if buyers or sellers are constrained in their ability to provide input 
into those terms and conditions, the most efficient outcome may not be achieved. 

6.23 Where this is the case, collective bargaining may help businesses by providing a 
mechanism through which they can provide greater input into contracts and be more 
commercially efficient.  

6.24 There currently appears to be an imbalance in bargaining positions between Tattersall’s 
and Intralot and individual lottery agents. Tattersall’s and Intralot are the only suppliers 
of lottery products in Victoria (and therefore the only acquirers of lottery distribution 
services).  Tattersall’s lottery products make up around 90 percent of all lottery 
products sold by Victorian retailers.  While Intralot products make up only around 10 
percent of lottery products sold by Victorian retailers, Intralot is the only supplier of 
instant lottery games such as scratchies. 

6.25 It appears, at least in respect of their dealings with Tattersall’s and Intralot, that lottery 
agents are price takers with little influence over handling and commission fees. This is 
particularly the case given the importance of lottery products to most agents and that 
Tattersall’s and Intralot are the sole suppliers of their particular lottery products in 
Victoria. 

6.26 While most lottery agents derive revenue from sources other than lottery sales – around 
45 percent of agencies are run in conjunction with newsagents, with only 12 percent of 
agents operating a specialist lottery outlet – LAAV estimates that in the 2007-2008 
financial year the average commission earned by lottery agents from lottery products 
was $137,600.  

6.27 In contrast Tattersall’s and Intralot are large, well resourced businesses whose 
negotiations with any individual lottery agent would be conducted in the context of the 
other distribution options available to them. 
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6.28 Such an imbalance in bargaining power is likely to be reflected in the terms and 
conditions of supply negotiated between the parties. In particular, the use of standard 
form contracts and the low prospect of individual negotiations do give rise to some 
barriers to effective input by lottery agents into contractual terms and conditions.  

6.29 Accordingly, it may be that improving lottery agents’ bargaining position may increase 
the degree to which they have input into these terms and conditions.  This improved 
input can provide a mechanism through which the negotiating parties can identify and 
achieve greater efficiencies in their businesses, for example, addressing common 
contractual problems in a more streamlined and effective manner.   

6.30 While the collective bargaining arrangements may improve lottery agents’ bargaining 
position, it is not likely to change the bargaining power relativities between the parties 
to such an extent that any existing imbalance in bargaining power would be reversed.   

6.31 In particular, it would still be open to Tattersall’s and Intralot to negotiate with lottery 
agents on an individual basis if that is their preference.  However, the arrangements for 
which authorisation is sought provide lottery agents with a greater voice in negotiations 
and, if both sides consider it appropriate, allow for contract terms and conditions to be 
negotiated that take greater account of any issues identified by lottery agents.     

6.32 Similarly, the collective bargaining arrangements do not limit the ability to tailor 
collectively negotiated contracts to individual circumstances where appropriate. 

Transaction cost savings 

LAAV submission 

6.33 LAAV submits that the proposed collective bargaining arrangements are likely to 
generate transaction cost savings by reducing the number and cost of individual 
negotiated agreements.   

6.34 Further, LAAV submits that collective bargaining will allow it to provide legal and 
other advice regarding specific contracts which will minimise the cost to the collective 
bargaining group compared to a situation where they obtained advice individually. 

ACCC view 

6.35 Generally, there are transaction costs associated with contracting. These transaction 
costs can be lower where a single negotiating process is employed, such as in a 
collective bargaining arrangement, relative to a situation where individual negotiating 
processes are necessary. The ACCC considers that to the extent that these transaction 
cost savings do arise they are likely to constitute a public benefit. 

6.36 As noted earlier, there appears to be an imbalance in the relative bargaining positions of 
the parties, and both Tattersall’s and Intralot appear to prefer standard form contracts 
across the industry. In light of this, it is likely that if agents were to enter into individual 
contracts with Tattersall’s and Intralot the level of negotiation that would occur in 
respect of those contracts would be low.  

6.37 There may however still exist costs associated with entering into such contracts in the 
form of professional and/or legal advice or obtaining the information necessary for 
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lottery agents to make an informed choice. These costs may be able to be consolidated 
and shared where lottery agents negotiate collectively with Tattersall’s and Intralot. 

6.38 However, having regard to the very limited individual negotiation that would be likely 
to occur absent the collective bargaining arrangements the ACCC considers that if 
transaction cost savings do arise from the collective arrangements they are likely to be 
limited. 

Certainty for small business representatives in their ability to negotiate 

LAAV submission 

6.39 LAAV states that while it has in the past raised issues on behalf of members in relation 
to general product supply issues without authorisation, Tattersall’s has advised it that 
the implications of the recently introduced Trade Practices Amendment (Cartel 
Conduct and Other Measures) Bill 2008 (the Cartel Conduct Bill) are such that the risk 
of unintentional collusive behaviour is now far greater. Accordingly, Tattersall’s is 
reluctant to negotiate with LAAV on any issue unless authorisation is obtained. 

ACCC view 

6.40 It is common for small businesses to have an industry representative body to facilitate 
exchanges of information and discussion of industry issues.  The ACCC supports such 
representation, particularly in respect of small businesses, when, for example, this is 
likely to lead to better informed markets. 

6.41 Up to a certain point in the negotiating process, an association contributing to the 
relationship between its members and those businesses with whom the associations’ 
members deal does not necessarily give rise to concerns under the Act.  Indeed, 
industry associations can represent and assist their members in matters such as ensuring 
members have access to appropriate legal and/or financial services, or even making 
representations to major suppliers in relation to issues of concern to members, without 
the need for authorisation. 

6.42 However, the ACCC notes the concern expressed by LAAV regarding Tattersall’s 
apparent reluctance to negotiate with it on any matter without authorisation in the 
context of the introduction of the Cartel Conduct Bill.   

6.43 Such a reluctance to enter into discussion could potentially limit a role LAAV has 
traditionally been able to play in representing and assisting members in relation to 
issues of common concern.  

6.44 Authorisation of the proposed arrangements will provide certainty in this regard. 

Improved customer service and enhanced product offers 

LAAV submission 

6.45 LAAV submits that the proposed arrangements will lead to enhanced product offers 
and improved customer service by virtue of LAAV providing input and acting as a 
common voice on behalf of members, in discussions with Tattersall’s and Intralot. 
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ACCC view 

6.46 As discussed above, improved input into supply arrangements can provide a 
mechanism through which the negotiating parties can identify and achieve greater 
efficiencies in their businesses, for example, addressing common contractual problems 
in a more streamlined and effective manner. 

6.47 The ACCC considers that the LAAV’s claimed benefits in respect of improved 
customer service and enhanced product offers flow from improved bargaining power 
which has been addressed at paragraphs 6.21 - 6.32. 

Conclusion 

6.48 For the reasons set out above, the ACCC considers that the proposed collective 
bargaining arrangements are likely to result in some public benefit.   

Public detriment 

Submissions 

LAAV 

6.49 LAAV submits that the proposed collective bargaining arrangements will result in 
minimal, if any, anti-competitive detriments because: 

• the current level of negotiation between individual members of the group and 
the proposed counterparties, absent the collective bargaining arrangement, is 
low 

• competition between agents is low 

• the arrangements are voluntary 

• there are restrictions on the coverage and composition of the collective 
bargaining group 

• boycott activity is not proposed, and 

• the industry is strictly regulated. 

Intralot 

6.50 Intralot submits that given the voluntary nature of the proposed arrangements the 
proposed authorisation will have negligible, if any, anti-competitive effect. 

ACCC view 

6.51 Collective bargaining arrangements refer to arrangements under which two or more 
competitors in an industry come together to negotiate terms and conditions, which can 
include price, with a supplier or customer.  
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6.52 Generally speaking, competition between individual businesses generates price signals 
which direct resources to their most efficient use.  This is often referred to as allocative 
efficiency.  Collective agreements to negotiate terms and conditions can interfere with 
these price signals and accordingly lead to allocative inefficiencies.  However, the 
extent of the detriment and the impact on competition of the collective agreement will 
depend upon the specific circumstances involved. 

6.53 The ACCC has previously identified that the anti-competitive effect of collective 
bargaining arrangements constituted by lost allocative efficiencies is likely to be more 
limited where the following four features are present: 

• the current level of negotiations between individual members of the group and 
the proposed counterparty(s) on the matters to be negotiated is low 

• participation in the collective bargaining arrangement is voluntary 

• there are restrictions on the coverage and composition of the bargaining group 

• there is no boycott activity. 

Level of negotiations absent the collective arrangements 

6.54 Where the level of individual bargaining between members of a proposed bargaining 
group and the counterparty/s is low, the difference between the level of competition 
with or without the collective arrangements may also be low. 

6.55 LAAV submits that lottery agents are offered standard form contracts with little, if any 
negotiation between individual lottery agents and Tattersall’s and Intralot. 

6.56 As noted in Chapter 2, there are approximately 1100 lottery agents in Victoria.  The 
current collective bargaining arrangements aggregate the bargaining power of around 
600 of those lottery agents. 

6.57 However, the counterparties to the negotiations, Tattersall’s and Intralot are the only 
suppliers of lottery products in Victoria (and therefore the only acquirers of lottery 
distribution services).  Consequently, Tattersall’s and Intralot are in a strong bargaining 
position vis-à-vis lottery retailers.  

6.58 As noted at paragraphs 6.21 - 6.32, it appears, at least in respect of their dealings with 
Tattersall’s and Intralot, that lottery agents are price takers with little influence over 
handling and commission fees. This is particularly the case given the importance of 
lottery products to most agents and that Tattersall’s and Intralot are the sole suppliers of 
each of their particular lottery products in Victoria. 

6.59 Consequently, it could be expected that were agents to enter into individual contracts 
with Tattersall’s and/or Intralot the level of negotiation that would occur in respect of 
the terms and conditions of those contracts would be low. As a result, there appears to 
be minimal competition between lottery agents, once appointed, in the provision of 
distribution services to Tattersall’s and Intralot.  

6.60 While there is likely to be competition between agents, within and outside the 
bargaining group, and others, to be granted rights to sell Tattersall’s and Intralot 
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products, the collective bargaining arrangements do not appear to inhibit such 
competition. This is particularly the case given the voluntary nature of the 
arrangements, as discussed below. 

Voluntary participation in the collective bargaining arrangements 

6.61 Collective bargaining is voluntary where members of the collective bargaining group 
are free to choose not to participate in the collective negotiations if they prefer to 
negotiate individually  This provides an element of ongoing competition and as such 
lessens the anti-competitive impact of the arrangements.  Where participation is 
voluntary, those businesses who consider that they will be able to negotiate a more 
commercially attractive arrangement individually are free to do so. Consequently, 
incentives for businesses to compete on price, to innovate, or to improve their quality 
of service are not reduced to the extent that they otherwise might be. 

6.62 Importantly in this respect, the authorisation of collective bargaining arrangements does 
not compel any party to participate in the collective bargaining process.  Nor does it 
impact on any other arrangements between the parties unless the parties so choose.   

6.63 The ACCC notes that participation in the current collective bargaining arrangements is 
voluntary.  Individual lottery agents are free to individually contract with Tattersall’s 
and/or Intralot, if they and Tattersall’s and/or Intralot wish to do so.   

6.64 Similarly, Tattersall’s and Intralot are under no obligation to participate in the 
collective bargaining arrangements. Absent any boycott activity, as discussed below, 
Tattersall’s and Intralot remain free to negotiate individually with lottery agents either 
in addition to, or instead of, collective negotiations. 

Coverage and composition of bargaining groups 

6.65 The ACCC considers that where the size of the bargaining group is restricted, any anti-
competitive effect is likely to be smaller having regard to the smaller area of trade 
directly affected and having regard to the competition provided by those suppliers 
outside the group. 

6.66 LAAV’s bargaining arrangements comprise just over half of all lottery agents operating 
in Victoria.  However, as noted at paragraphs s 6.21 - 6.32 the counterparties to 
negotiations (Tattersall’s and Intralot) have considerable bargaining power when 
negotiating with lottery agents both individually and collectively. 

6.67 In particular, Tattersall’s and Intralot are the primary acquirers of lottery distribution 
services in Victoria and, as noted earlier, the distribution of these services is an 
important source of revenue for most lottery agents.  In contrast, Tattersall’s and 
Intralot have distribution options other than individual lottery agents party to the 
arrangements, or LAAV members acting collectively, available to them. 

6.68 Therefore, notwithstanding that the collective bargaining group includes a significant 
number of Victoria’s lottery agents, Tattersall’s and Intralot’s countervailing power 
constrains the extent to which lottery agents could negotiate, for example, on prices and 
other terms and conditions. This limits the potential anti-competitive effects of the 
collective arrangements. 
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6.69 The ACCC notes both Tattersall’s and Intralot generally adopt a single standard form 
franchise or licence agreement covering all lottery agents in Victoria.   Therefore, terms 
and conditions collectively negotiated by LAAV on behalf of its members are also 
likely to be applied to the approximately 500 lottery agents who are not LAAV 
members.  That is, while the coverage of the bargaining group is limited to just over 
half of Victorian lottery agents, the coverage of terms and conditions negotiated may be 
much greater. 

6.70 However, to the extent that this is the case, it reflects Tattersall’s and Intralot’s 
preference to adopt a single set of arrangements, whether collectively negotiated or 
otherwise, in respect of all agents. Tattersall’s and Intralot are free to negotiate separate 
terms and conditions of franchise and licence agreements outside of the bargaining 
group if they choose.  Accordingly, while collective negotiation by LAAV members 
may influence terms and conditions of agreements, the application of any standard 
terms negotiated to all Victorian lottery agents is at the counterparties’ discretion, 
rather than as a consequence of the coverage of the LAAV collective bargaining group. 

Boycott activity 

6.71 In its recent decision on the VFF Chicken Meat Growers’ Boycott Authorisation the 
Tribunal has stated in part: 

The seriousness of the potential consequences of authorising the use of collective boycotts is beyond 
doubt: they can result in substantial commercial damage not only to the direct target(s) of them but also 
to the other upstream and downstream businesses and their employees. Consumers might suffer 
disruption to market supplies and possibly at least temporary price increases.18  

6.72 The ACCC notes that LAAV has not applied for authorisation to engage in collective 
boycott activity.  Accordingly, any such conduct, should it occur, would not be 
protected from legal action under the Act.  

Retail competition between lottery agents to supply lottery products to consumers 

6.73 In addition to those factors identified by the ACCC above, the anticompetitive effect of 
collective bargaining arrangements could be more pronounced where arrangements 
affect competition between parties to the collective arrangements in upstream or 
downstream markets.  However, in this case the ACCC considers that the arrangements 
for which authorisation is sought will have minimal, if any, impact on competition 
between lottery agents at the retail level. 

6.74 The price at which lottery products are offered for sale to consumers is ultimately 
determined by the VCGR. As such, there is essentially no retail price competition 
between lottery agents. 

6.75 Competition between lottery agents on non-price factors is also limited due to the 
generic nature of the products offered.  Lottery agents do compete on some non-price 
factors, primarily convenience and location, however collective negotiation between 
lottery agents and Tattersall’s and Intralot would be unlikely to impact on the levels of 
non-price competition. 

                                                 
18  Re VFF Chicken Meat Growers’ Boycott Authorisation [2006] ACompT 2, at para 381 
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Conclusion 

6.76 The ACCC considers that for the reasons outlined above, the anti-competitive 
detriment generated by the arrangements for which authorisation is sought is likely to 
be minimal.  

Balance of public benefit and detriment  

6.77 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances 
the collective bargaining arrangement is likely to result in a public benefit that will 
outweigh any public detriment. 

6.78 In the context of applying the net public benefit test at section 90(8)19 of the Act, the 
Tribunal commented that: 

 … something more than a negligible benefit is required before the power to grant authorisation can 
be exercised.20 

6.79 The ACCC considers that the proposed collective bargaining arrangements are likely to 
result in a public benefit by giving lottery agents a greater opportunity to provide input 
into terms and conditions of distribution arrangements, with associated efficiency 
gains. 

6.80 The ACCC considers that the public detriments generated by the collective bargaining 
arrangements are likely to be minimal having regard to the following: 

• the current level of competition between lottery agents is unlikely to be 
significantly affected 

• the arrangements are voluntary for all parties, and 

• the arrangements do not include collective boycott activity. 

6.81 Accordingly, the ACCC considers the public benefits are likely to outweigh the public 
detriments. 

Length of authorisation 

6.82 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

6.83 In this instance, LAAV have requested authorisation be granted for five years. The 
ACCC grants authorisation to the collective bargaining arrangements for five years. 

                                                 
19  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
20  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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7. Determination 

The application 

7.1 On 16 March 2009 LAAV lodged application for authorisation A91126 with the 
Australian Competition and Consumer Commission (the ACCC). 

7.2 Application A91126 was made using Form B, Schedule 1, of the Trade Practices 
Regulations 1974.  The application was made under subsection 88 (1) of the Act to 
make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act.  The 
relevant tests for this application are found in sections 90(6) and 90(7) of the Act. 

7.3 In particular, LAAV sought authorisation on behalf of itself and its members to 
collectively negotiate with Tattersall’s Sweeps Pty Ltd and Intralot Australia Pty Ltd, 
the terms and conditions of franchise and licence agreements. 

The net public benefit test 

7.4 For the reasons outlined in Chapter 6 of this determination, the ACCC considers that in 
all the circumstances the arrangements for which authorisation is sought are likely to 
result in a public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the arrangements. 

Conduct for which the ACCC grants authorisation 

7.5 The ACCC therefore grants authorisation to application A91126 for five years. 

Date authorisation comes into effect 

7.5.1 This determination is made on 3 June 2009.  If no application for review of the 
determination is made to the Australian Competition Tribunal (the Tribunal), it will 
come into force on 25 June 2009.   

 

 




