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Summary 
The ACCC has decided to grant authorisation for five years to the RCSA to make arrangements 
giving effect to exclusionary provisions in its Code for Professional Conduct, Constitution and 
Disciplinary & Dispute Resolution Procedures.  

The authorisation process 

The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit from the conduct outweighs any public detriment. The ACCC conducts 
a public consultation process to assist it to determine whether a proposed arrangement results in 
a net public benefit.  

The application for authorisation  

The Recruitment & Consulting Services Association Limited (RCSA) proposes to make a 
contract, arrangement or understanding by which participants agree to adhere to a Code for 
Professional Conduct (the Code) administered in accordance with the RCSA's Constitution and 
its Disciplinary & Dispute Resolution Procedures which together set out professional standards 
which, if not met, can result in the imposition upon members of sanctions that may include 
expulsion, suspension and fines.  

Background 

The RCSA submits that it is the peak industry body for the recruitment and on-hire services 
industry in Australia and New Zealand, with over 3 000 members.  

It has applied for authorisation for arrangements similar to those authorised in September 2003, 
which expired on 15 October 2008. These arrangements are currently subject to an interim 
authorisation.  

The RCSA submits that variations between the previous authorisation and the proposed 
arrangements represent enhancements based upon five years of experience in successfully 
administering the Code.  

The RCSA submits that this Code has become an effective self-regulatory tool and one which 
has received wide acceptance in the industry.1 The Code states that RCSA members must 
observe a high standard of ethics, probity and professional conduct in all dealings and must not 
engage in any form of conduct that is prejudicial to the objects of the RCSA.  

Public detriment 

The ACCC considers that any public detriment arising from the conduct is likely to be minimal.  

Public benefit 

The ACCC considers that the arrangements are likely to result in public benefit in the form of: 

 promotion of equitable dealings in the employment services market  
                                                 
1  RCSA, Supporting submission to application for authorisation A91102 – covering letter, received 25 September 

2008, page 1. 
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 continuation of effective regulation  

 improved business efficiency 

Balance of public benefit and detriment 

On balance, the ACCC considers that the likely public benefit generated by the proposal will 
significantly outweigh the likely public detriment. 

The ACCC has therefore decided to grant authorisation to application A91102.  

The authorisation process set out in the Act only indicates whether a code passes a certain legal 
test. Authorisation does not indicate that a code is best practice and this authorisation should in 
no way be held out as endorsement or approval by the ACCC of the RCSA Code.  

Length of authorisation  

The ACCC generally considers it appropriate to grant authorisation for a limited period of time, 
so as to allow an authorisation to be reviewed in the light of any changed circumstances. 

In this instance, the ACCC considers five years to be a suitable period to allow for review and 
potential further refinement of the arrangements in light of further experience.  

Interim authorisation 

At the time of application, the RCSA applied for interim authorisation from 15 October 2008 
until such time as a determination was made on the substantive application for authorisation. On 
15 October 2008, the Commission decided to grant interim authorisation to the RCSA for the 
proposed conduct. This interim authorisation continues until the ACCC’s final determination 
comes into effect or is otherwise revoked.  



DETERMINATION                                                                         A91102 iii

Contents 

1. INTRODUCTION......................................................................................................................................1 

AUTHORISATION .................................................................................................................................................1 
THE APPLICATION FOR AUTHORISATION .......................................................................................................1 
INTERIM AUTHORISATION .................................................................................................................................2 
DRAFT DETERMINATION....................................................................................................................................2 
CHRONOLOGY......................................................................................................................................................2 

2. BACKGROUND TO THE APPLICATION ...................................................................................3 

THE APPLICANT...................................................................................................................................................3 
THE RECRUITMENT, CONSULTING AND ON-HIRE SERVICES INDUSTRY ..................................................4 

3. THE APPLICATION FOR AUTHORISATION ..........................................................................6 

4. SUBMISSIONS RECEIVED BY THE ACCC ...............................................................................8 

PRIOR TO THE DRAFT DETERMINATION..........................................................................................................8 
FOLLOWING THE DRAFT DETERMINATION ....................................................................................................8 

5. THE NET PUBLIC BENEFIT TEST ................................................................................................9 

6. ACCC EVALUATION...........................................................................................................................11 

THE MARKET ......................................................................................................................................................11 
THE COUNTERFACTUAL...................................................................................................................................11 
PUBLIC DETRIMENT ..........................................................................................................................................12 

ACCC conclusion on public detriments ...............................................................................................13 
PUBLIC BENEFIT ................................................................................................................................................13 

Promotion of equitable dealings in the employment services market .........................................14 
Continuation of effective regulation......................................................................................................15 
Provision of better information to business and customers ............................................................16 
Improved business efficiency..................................................................................................................17 
Improved competitiveness........................................................................................................................17 
Provision of assistance to efficient small business............................................................................18 
ACCC conclusion on public benefits ....................................................................................................19 

BALANCE OF PUBLIC BENEFIT AND DETRIMENT ........................................................................................19 
LENGTH OF AUTHORISATION..........................................................................................................................19 
VARIATIONS TO THE PROPOSED ARRANGEMENTS.....................................................................................20 

7. DETERMINATION ................................................................................................................................21 

THE APPLICATION .............................................................................................................................................21 
THE NET PUBLIC BENEFIT TEST......................................................................................................................21 
CONDUCT FOR WHICH THE ACCC GRANTS AUTHORISATION ................................................................21 
INTERIM AUTHORISATION ...............................................................................................................................22 
DATE AUTHORISATION COMES INTO EFFECT..............................................................................................22 

 



DETERMINATION                                                                         A91102 iv

List of abbreviations  

ABS 

ACCC 

Australian Bureau of Statistics 

Australian Competition and Consumer Commission 

Bayside Group Bayside Group of Companies Pty Ltd 

candidate a jobseeker considered by a recruitment agency for job 
placement  

client an employer who enlists the services of a recruitment agency 
to find a suitable candidate for a particular job 

D&DRP Disciplinary & Dispute Resolution Procedures 

ITCRA Information Technology Contract and Recruitment 
Association 

Members members of the RCSA 

RCSA Recruitment & Consulting Services Association Limited 

Skilled Group Skilled Group Limited 

the Act the Trade Practices Act 1974 

the Code the RCSA’s Code for Professional Conduct 
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1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act. One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.   

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.   

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination. 
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final determination. Should the public benefit outweigh the public detriment, the ACCC 
may grant authorisation. If not, authorisation may be denied. However, in some cases it 
may still be possible to grant authorisation where conditions can be imposed which 
sufficiently increase the benefit to the public or reduce the public detriment. 

The application for authorisation 

1.8 On 25 September 2008, the Recruitment & Consulting Services Association Limited 
(RCSA) lodged application for authorisation A91102 with the ACCC. 

1.9 The RCSA applied for authorisation of arrangements made in relation to its Code for 
Professional Conduct, its Disciplinary & Dispute Resolution Procedures and its 
Constitution, and the exclusionary provisions contained in those documents. 

1.10 The RCSA seeks authorisation for five years. 
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Interim authorisation 

1.11 At the time of application, the RCSA applied for interim authorisation from 
15 October 2008 until such time as a determination was made on the substantive 
application for authorisation. On 15 October 2008, the ACCC decided to grant interim 
authorisation to the RCSA for the proposed conduct. 

Draft determination  

1.12 On 26 November 2008, the ACCC issued a draft determination proposing to grant 
authorisation for five years to the RCSA for exclusionary provisions in its Code for 
Professional Conduct, Constitution and Disciplinary & Dispute Resolution Procedures. 

Chronology 

1.13 Table 1.1 provides a chronology of significant dates in the consideration of this 
application.   

Table 1.1: Chronology of application for authorisation A91102 

DATE ACTION 

25 September 2008 Application for authorisation lodged with the ACCC, including an 
application for interim authorisation. 

7 October 2008 Closing date for submissions from interested parties in relation to the 
request for interim authorisation. 

15 October 2008 The ACCC granted interim authorisation from 15 October 2008 until 
determination, pending further notice. 

20 October 2008 Closing date for submissions from interested parties in relation to the 
substantive application for authorisation. 

26 November 2008 Draft determination issued. 

17 December 2008 Closing date for submissions from interested parties in relation to the draft 
determination. 

21 January 2009 Determination issued. 
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2. Background to the application 

The Applicant2 

2.1 Formed in 1997, the RSCA is the peak body for the recruitment and on-hire services 
industry in Australia and New Zealand. It is a not-for-profit organisation and has over 
3000 members. The RCSA also includes other discrete groups such as the Australian 
Association of Medical Recruitment Agents and the Nursing Agencies Association of 
Australia. 

2.2 Membership is voluntary and is open to both corporate recruitment companies and 
individuals who are practising or who have an interest in recruitment.3 RCSA members 
(Members) include multi-national companies, single consultancies and individual 
practitioners operating within a recruitment consultancy. These Members represent a 
wide range of professional fields, including medical, industrial, administrative, 
financial and engineering services.4  

2.3 Services supplied by Members include: 

 on-hired employment services 

 contracting services 

 contractor management services 

 recruitment services 

 workforce consulting services.5 

2.4 The RCSA also has over 120 affiliates who supply services to the industry.  

2.5 The RCSA submits that its member companies operate more than 2 334 offices across 
Australia and New Zealand and contribute over $12 billion to the Australian and New 
Zealand economies collectively.6 

2.6 The RCSA is managed by an elected, voluntary Board of Directors with an appointed 
Chief Executive Officer. The RCSA is organised into regions with councils and 
secretariats and has a comprehensive committee and interest group structure to 
facilitate its activities.7  

                                                 
2  Unless otherwise noted, the following information is based primarily on the RCSA’s supporting submission to 

the application for authorisation under consideration in this determination. 
3  http://www.rcsa.com.au/memberships/corporate.asp, accessed 13 October 2008. 
4  RCSA, Supporting submission to application for authorisation A91102 – covering letter, received 25 September 

2008, page 1. 
5  RCSA, Supporting submission to application for authorisation A91102 – Attachment D, received 25 September 

2008, page 1. 
6  http://www.rcsa.com.au/about/about.asp, accessed 13 October 2008.  
7  http://www.rcsa.com.au/about/about.asp, accessed 27 October 2008.  
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2.7 The RCSA aims to promote the interests of the industry through legal and legislative 
advocacy, public relations, education, and the advancement of business and individual 
standards and professionalism.8 

2.8 The aims of the RCSA’s Code are to establish ethical and professional standards in the 
industry and to provide regulation of industry conduct and effective grievance 
mechanisms.9 

The recruitment, consulting and on-hire services industry  

2.9 Recruitment, consulting and on-hire companies are those that generate their income 
from finding suitable candidates to fill their clients’ job vacancies, supplying 
employees to prepare advice or do other work for under-resourced businesses, or sub-
contracting employees. 

2.10 According to the Australian Bureau of Statistics (ABS) 2001-02 Employment Services 
Survey, 32 077 persons were employed in 2 704 employment services organisations in 
Australia at the end of June 2002.10 Of these organisations, 2 445 operated on a 
for-profit basis, while 259 were not-for-profit.  

2.11 The ABS data indicates that employment services organisations are generally small 
businesses: 59.4 per cent had four or fewer employees, while a further 20.1 per cent 
had between five and nine employees. Only 1.4 per cent of all organisations surveyed 
employed 100 or more persons.11 

2.12 In 2001-02, the employment services organisations surveyed generated $10.2 billion, of 
which $9.2 billion was attributable to for-profit organisations, with not-for-profit 
organisations making up the remainder. The ABS survey indicates that the industry has 
a profit margin of approximately 2.9 per cent.12 

2.13 The survey also found that 1.3 per cent of Australian gross domestic product for 
2001-02 came from the total industry value added by employment placement 
organisations.13 

2.14 The industry includes other professional associations such as the National Employment 
Services Association and the Information Technology Contract and Recruitment 
Association (ITCRA). The ACCC recently granted authorisation to ITCRA for a Code 
of conduct similar to the RCSA’s arrangements.  

 

                                                 
8  Ibid.  
9  RCSA, Supporting submission to application for authorisation A91102 – Attachment D, received 25 September 

2008, page 5. 
10  Australian Bureau of Statistics, 8558.0 - Employment Services, Australia, 2001-02: Summary, 5 August 2003, 

available at 
http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/8558.0Main+Features12001-02?OpenDocument, 
accessed 13 October 2008.  

11  Ibid. 
12  Ibid. 
13  The derivation of industry value added differs for organisations in the market and non-market sectors, therefore 

caution should be used when making comparisons between organisations in these two sectors. 
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Previous authorisations 

2.15 On 8 April 2002, the RCSA lodged application for authorisation A90829 in relation to 
its Code for Ethical Conduct and its Guidelines for Divisions: Disciplinary and Dispute 
Resolution Procedures. The application was amended on 23 September 2002 and 
authorisation was granted on 24 September 2003.  

2.16 On 25 August 2005, the RCSA lodged an application for minor variation of A90829. 
Changes to the authorisation included variations to the Guidelines for Regions: 
Disciplinary & Dispute Resolution Procedures, the inclusion of flow charts, and several 
small changes to the Code. The minor variation was subsequently granted on 
9 January 2006.  
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3. The application for authorisation 

3.1 On 25 September 2008, the RCSA lodged application for authorisation A91102 with 
the ACCC.  

3.2 The RCSA is seeking authorisation to make a contract, arrangement or understanding 
by which participants agree to adhere to a Code for Professional Conduct (the Code) 
administered in accordance with the RCSA's Constitution and its Disciplinary & 
Dispute Resolution Procedures (D&DRP) which together provide a regime for the 
imposition upon Members of sanctions that may include expulsion, suspension, fines 
etc.  

3.3 In particular, the RCSA seeks authorisation for clauses 1.3(e), 2.2, 2.8 and 15 of its 
Constitution, which relate to: 

 fostering ethical and procedural best practice among Members 

 criteria for membership 

 exclusion, suspension or other sanctions 

 dispute resolution.  

3.4 The RCSA seeks authorisation for a period of five years. The RCSA also sought 
interim authorisation from 15 October 2008 until a determination is made. Interim 
authorisation for the proposed conduct was granted on 15 October 2008.  

3.5 The RCSA submits that the parties to the proposed arrangement are: 

 the RCSA 

 its directors, office bearers and employees 

 its Members from time to time (this extends to future Members)  

 its professional advisors called upon from time to time 

 any person called upon to act in the role of mediator or arbitrator in respect of 
matters arising under the Code 

 members of the public seeking determinations under the Code in connection 
with their dealings with Members 

 any subsidiary that the RCSA may form and its directors, office bearers, 
employees, members, and persons having dealings with it in relation to matters 
arising under the Code.  

3.6 The RCSA has lodged the application for authorisation with the ACCC because the 
proposed arrangements potentially raise concerns under the anti-competitive conduct 
provisions of the Act. Section 45 of the Act prohibits any contract, arrangement or 
understanding which contains an exclusionary provision. An exclusionary provision is 
defined by section 4D as a provision of a contract, arrangement or understanding 
between at least two or more parties who are competitive with each other which 
prevents, limits or restricts the freedom of the parties to deal with certain persons or 
classes of persons. 
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Changes since the last Code 

3.7 The RCSA submits that the Code is a further development of the Code for Professional 
Practice authorised by the ACCC in 2003 and that the D&DRP has been amended to 
reflect the experience of the RCSA and the increasing sophistication of the RCSA’s 
procedures following five years of operation. Relevant changes to these documents 
include: 

 procedural changes 

 clarification of terms and provisions 

 streamlining of the General Principles of the Code.  

3.8 With regard to the RCSA’s Constitution, changes appear to involve mainly 
streamlining and clarification of provisions. In particular, the RCSA seeks authorisation 
for rules 1.3(e), 2.2, 2.8 and 15, being the rules of the Constitution that may raise 
concerns as being ‘exclusionary provisions’.  
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4. Submissions received by the ACCC 

Prior to the draft determination  

4.1 The RCSA provided a supporting submission with its application for authorisation.  

4.2 The ACCC also sought submissions from around 40 interested parties potentially 
affected by the application, including Members, government agencies, competing 
recruitment industry associations, consumer groups and industry associations for clients 
of Members.  

4.3 The ACCC received public submissions from the following parties: 

 Skilled Group Limited (Skilled Group) 

 ITCRA 

 Bayside Group of Companies Pty Ltd (Bayside Group) 

Skilled Group and Bayside Group both expressed their support for the RCSA’s 
application for authorisation. ITCRA did not wish to provide comments on the matter.  

Following the draft determination  

4.4 On 26 November 2008, the ACCC issued a draft determination in relation to the 
application for authorisation. The draft determination proposed to grant authorisation. 

4.5 A conference was not requested in relation to the draft determination.   

4.6 The ACCC did not receive any submissions in response to the draft determination.  

4.7 The views of the RCSA and interested parties are outlined in the ACCC’s evaluation of 
the arrangements in Chapter 6 of this draft determination. Copies of public submissions 
are available from the ACCC website (www.accc.gov.au) by following the ‘Public 
Registers’ and ‘Authorisations Public Registers’ links. 
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5. The net public benefit test 

5.1 The ACCC may only grant authorisation where the relevant test in section 90 of the Act 
is satisfied. 

Application A91102 

5.2 The RCSA lodged application for authorisation A91102 under section 88(1) of the Act 
to make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 of the 
Act. 

5.3 The relevant test is found in section 90(8) of the Act. 

5.4 Section 90(8) states that the ACCC shall not authorise a proposed exclusionary 
provision of a contract, arrangement or understanding, unless it is satisfied in all the 
circumstances that the proposed provision would result or be likely to result in such a 
benefit to the public that the proposed contract, arrangement or understanding should 
be authorised. 

Definition of public benefit and public detriment 

5.5 Public benefit is not defined in the Act. However, the Tribunal has stated that the term 
should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.14 

5.6 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.15 

Future with-and-without test 

5.7 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.16 

5.8 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 

                                                 
14  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
15  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
16  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 
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generated if the authorisation is not granted. This requires the ACCC to predict how the 
relevant markets will react if authorisation is not granted. This prediction is referred to 
as the ‘counterfactual’. 

Length of authorisation 

5.9 The ACCC can grant authorisation for a limited period of time.17 

Conditions 

5.10 The Act also allows the ACCC to grant authorisation subject to conditions.18 

Future and other parties  

5.11 Applications to make or give effect to contracts, arrangements or understandings that 
might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

 persons who become party to the contract, arrangement or understanding at 
some time in the future19 

 persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.20 

                                                 
17  Section 91(1). 
18  Section 91(3). 
19  Section 88(10). 
20  Section 88(6). 
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6. ACCC evaluation 

6.1 The ACCC’s evaluation of the arrangements is in accordance with the net public 
benefit test outlined in Chapter 5 of this draft determination. As required by the test, it 
is necessary for the ACCC to assess the likely public benefits and detriments flowing 
from the arrangements. 

The market 

6.2 The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant market(s) affected by that conduct. 

6.3 The RCSA submits the relevant area of competition is the employment services 
industry in Australia and New Zealand. The RCSA also submits that, collectively, the 
employment services industry is one of Australia’s largest employers, placing millions 
of individuals in on-hired employment each year.21  

6.4 Interested parties did not comment on the relevant market for the RCSA’s application 
for authorisation.  

6.5 The ACCC considers the proposed conduct is likely to affect Members and potential 
Members, clients and employment candidates of Members, associations in direct 
competition with the RCSA, and potential new entrants to the industry.  

6.6 The ACCC considers that service providers in the recruitment, consulting and on-hire 
services industry are under no obligation to become Members and may join rival 
associations or resign their memberships as they so desire.  

6.7 The ACCC considers that the proposed arrangements will not impose constraints on the 
price and output decisions of Members. 

6.8 For the purpose of assessing this application, the ACCC considers the relevant area of 
competition affected by the proposed conduct is the Australian market for recruitment, 
consulting and on-hire services. The ACCC notes that authorisation under the Act deals 
only with Australian markets. As such, any impact the conduct may have in 
New Zealand is not relevant to this assessment.  

The counterfactual 

6.9 As noted in Chapter 5 of this draft determination, in order to identify and measure the 
public benefit and public detriment generated by the conduct, the ACCC applies the 
‘future with-and-without test’.   

                                                 
21  RCSA, Recruitment and Consulting Services Association Ltd (RCSA) Submission: Equal Opportunity Act 1995 

Review, January 2008, page 2. Available from 
http://www.justice.vic.gov.au/wps/wcm/connect/DOJ+Internet/resources/file/ebf04608254c461/Recruitmentand
ConsultingServicesAssociation%20Ltd.pdf, accessed 21 October 2008.  
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6.10 In Attachment D22 of its supporting submission, the RCSA submits that, without 
authorisation, the following would be likely to occur: 

 there would be no mechanism to enforce or engage Members’ compliance with 
the professional responsibilities outlined in the Code – other than by recourse to 
costly lawsuits or prosecutions 

 the capacity for grievance holders to give voice to their particular grievance and 
receive a response would be limited 

 there would be a risk that any disciplinary action would be challenged as a 
contravention of section 45 of the Act, thereby depriving the scheme of the 
ability to operate effectively and with confidence 

 there would be prejudice to arrangements which have adopted RCSA standards 
of professional practice as minimum requirements 

 arrangements of Members, and clients and candidates of members, that are 
dependent on the functioning of the Code would be thrown into uncertainty.  

6.11 The RCSA also submits that, on occasion, Queensland public sector complainants have 
chosen to refer complaints to the RCSA rather than seeking court action under the 
Private Employment Agents Act 2005 (Queensland) or the Private Employment Agent’s 
Code of Conduct Regulation 2005 (Queensland) which operates legislatively in 
Queensland.23 

6.12 No interested parties commented on the future with-and-without authorisation of the 
proposed arrangements.  

6.13 The ACCC considers that, without authorisation, the RCSA is unlikely to enforce the 
Code through disciplinary action and complaints handling. The ACCC notes that 
legislation exists in Queensland that provides alternative avenues for aggrieved parties 
to seek redress in the case of a grievance with a recruitment service provider. However, 
given that there is some experience that parties have chosen to seek redress under the 
Code rather than the law in some cases, the ACCC considers this demonstrates that the 
Code is perceived to provide functions beyond that of existing legislation or at least 
preferable to it.  

6.14 The ACCC also notes that, while the RCSA’s Code is applied nation-wide, equivalent 
legislation does not exist in all Australian jurisdictions. Thus, complainants may be less 
aware of relevant legislation where it exists in their area. Nevertheless, the ACCC 
considers that, without authorisation, complainants in Queensland may be expected to 
familiarise themselves with the relevant legislation more thoroughly and may pursue 
action under these laws instead of the Code.  

Public detriment 

6.15 The RCSA submits the proposed arrangements will result in minimal detriment to the 
public. The RCSA also submits that the arrangements will improve the protections and 

                                                 
22  RCSA, Supporting submission to application for authorisation A91102 – Attachment D, received 25 September 

2008, pages 6-7.  
23  Ibid. 
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procedures available to the public in line with observations in the ACCC evaluation of 
the arrangements authorised under Authorisation A90829.24 

6.16 Interested parties did not comment on any public detriment that may arise from the 
proposed arrangements.  

ACCC’s view 

6.17 Agreements between competitors which impose restrictions on their decisions as to 
what they deal in, or with whom they deal, can result in allocative inefficiencies. Such 
agreements distort market signals and can suppress competitive dynamics that would 
exist in a competitive market. 

6.18 These agreements also have the potential to increase barriers to market entry or 
expansion, which reduces the competitive restraint applying to market participants. 
Both can lead to increased prices and reduced choice for consumers and significant 
inefficiencies. 

6.19 In this instance, the ACCC considers the current application is unlikely to have such an 
effect on the recruitment and consulting services market because the purpose in 
potentially excluding an industry participant is not anti-competitive but, rather, to seek 
to ensure members conduct their business in an appropriate manner.  

6.20 The ACCC notes that similar arrangements have been in place since 
24 September 2003.  

ACCC conclusion on public detriments  

6.21 The ACCC considers that any public detriment arising from the conduct is likely to be 
minimal.  

Public benefit 

6.22 The RCSA submits the proposed arrangements will deliver public benefits, including: 

 promotion of equitable dealings in the employment services market 

 continuation of an effective and well-accepted regime for the handling of 
complaints in the industry  

 provision of better information to business and customers 

 improved business efficiency 

 improved competitiveness 

 provision of assistance to efficient small business.  

6.23 In considering public benefits - particularly cost savings from increases in productive 
efficiency from conduct proposed for authorisation - the ACCC applies a public benefit 
standard when determining the weight to be given to productive efficiency savings. 

                                                 
24  RCSA, Supporting submission to application for authorisation A91102 - Form A, received 25 September 2008, 

page 4.  
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That is, the ACCC will consider how much weight society considers should be attached 
to a public benefit. Of particular interest will be the number and identity of the 
proposed beneficiaries.  

6.24 An assessment of the public benefits claimed by the RCSA follows.   

Promotion of equitable dealings in the employment services market 

Submissions 

6.25 The RCSA submits that the proposed arrangements will assist Members to act 
professionally and ethically. The RCSA also submits that the proposed arrangements 
have the potential to reduce risk that parties who deal with Members will be exposed to 
unscrupulous or predatory conduct.25 

6.26 The Code’s General Principles state: 
1.  Members must observe a high standard of ethics, probity and professional conduct, which 

requires not simply compliance with the law, but extends to honesty, equity, integrity and social 
and environmental responsibility in all dealings and holds up to disclosure and to public 
scrutiny. 

2.  Members must not engage in any form of conduct that is prejudicial to the objects of the 
RCSA.26 

6.27 These objects are: “to represent and serve the interests of Members for the increased 
profile and professionalism of the industry”.27 

6.28 The RCSA submits that the Code arrangements have been effective in providing 
satisfactory outcomes to grievances and complaints involving Members and have 
assisted Members towards a better appreciation of their professional and ethical 
responsibilities.28  

6.29 Skilled Group, a Member of the RCSA, submits that its experience of the Code and the 
D&DRP has been that they have helped Members to act ethically and professionally 
and provided assurance to those who have dealings with Members that they can expect 
a high standard of ethical and professional service.  

6.30 Bayside Group submits that the RCSA’s Code and its D&DRP deliver positive 
improvements in Member conduct in the market without lessening competition. 
Bayside Group also submits that granting authorisation for the proposed arrangements 
will be of positive value to the industry, its clients and to jobseekers.  

                                                 
25  RCSA, Supporting submission to application for authorisation A91102 – Attachment D, received 25 September 

2008, page 7.  
26  RCSA, Supporting submission to application for authorisation A91102 – “A”: Code for Professional Conduct, 

received 25 September 2008, page 2. 
27  RCSA, Supporting submission to application for authorisation A91102 – Attachment D, received 25 September 

2008, page 1. 
28  RCSA, Supporting submission to application for authorisation A91102 – “A”: Code for Professional Conduct, 

received 25 September 2008, page 2. 



 

DETERMINATION                                                                         A91102 15

ACCC’s view 

6.31 The ACCC notes that the Principles of the Code relate to the following areas: 

 Confidentiality and Privacy 

 Honest Dealings 

 Respect for Work Relationships 

 Respect for Laws 

 Respect for Safety 

 Respect for Certainty of Engagement 

 Professional Knowledge 

 Good Order29.  

6.32 The ACCC considers that voluntary adoption of these principles by industry 
participants is in the public interest because it is likely to reduce the incidence of 
professional misconduct, which may harm Members’ clients and candidates. The 
ACCC considers that the potential to impose sanctions on Members who depart from 
these principles is a benefit to the public, as it will provide disincentives for Members 
to engage in malpractice and provides an avenue for customers with grievances against 
Members to seek redress.  

6.33 The ACCC also considers that greater public and professional awareness of Members’ 
professional and ethical responsibilities may support industry stability and reduce the 
costs to Members and the public that may result from having to address professional 
misconduct, with significant potential time savings. 

6.34 The ACCC considers that the proposed conduct is likely to result in the claimed public 
benefit of promoting equitable dealings in the employment services market.  

Continuation of effective regulation  

6.35 The RCSA submits that the proposed arrangements have the potential to provide a 
more effective regulatory tool, providing a means by which consumers may seek 
redress in respect of grievances.  

6.36 The RCSA submits that, in the five years of the previous authorisation, it proved it was 
able to establish and operate an effective regime for the handling of complaints and 
disciplinary matters which has received acceptance among Members and persons who 
have dealings with Members.30 

6.37 Skilled Group submits that the Code and the D&DRP have proven effective in securing 
satisfactory outcomes to grievances and complaints involving Members of the RCSA 
and have assisted Members towards a better appreciation of their professional and 
ethical responsibilities. 

                                                 
29 Ibid., pages 2-3. 
30  RCSA, Supporting submission to application for authorisation A91102 – Attachment D, received 25 September 

2008, page 5. 
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6.38 Bayside Group submits that the Code and the D&DRP provide a strong regulatory 
process for the industry and that due diligence is undertaken in hearings conducted by 
the RCSA. 

ACCC’s view 

6.39 The ACCC notes that the arrangements under the previous authorisation appear to have 
operated successfully and Members appear confident of their effectiveness.  

6.40 The ACCC also notes that the RCSA makes efforts to actively incorporate the relevant 
laws into its Code by participating in consultation with government inquiries such as 
the Victorian Government’s review of the Equal Opportunity Act 1995 (Victoria).31  

6.41 The ACCC considers that the exclusionary provisions of the Code provide for effective 
resolution of grievances that may arise. The ACCC considers that taking appropriate 
disciplinary action against companies which breach the RCSA’s Code, by way of fine, 
suspension, expulsion or other penalty, would also be likely to discourage other 
Members from participating in similar conduct which is of detriment to the public. This 
regulation provides signals for the public about which organisations are more likely to 
behave ethically and professionally and provides some security from those 
organisations that are not.  

6.42 The ACCC considers that the proposed conduct is likely to result in the claimed public 
benefit of effective regulation of the employment services industry.  

Provision of better information to business and customers32 

6.43 The RCSA submits that the information that is relevant to this claim is ‘operational’ 
information necessary to assist Members to work professionally to a high standard, 
rather than ‘market’ information, which may be price sensitive.  

6.44 The RCSA also submits that several provisions of the Code are aimed directly at 
ensuring that persons having dealings receive better information. They include Specific 
Principles 1.2, 2, 3.4, 4.3, 5, 6, 6.3, and 7.  

6.45 Both Skilled Group and Bayside Group have indicated that the Code and D&DRP 
provide Members with valuable information that assists them to perform their duties 
professionally and ethically.  

ACCC’s view 

6.46 The ACCC notes that benefits arise from the RCSA providing information of benefit to 
its Members and the Code containing several clauses that encourage Members to take 
responsibility for keeping themselves informed and disclosing all relevant information 
to clients and candidates. However, the ACCC considers that this aspect of the 

                                                 
31  RCSA, Recruitment and Consulting Services Association Ltd (RCSA) Submission: Equal Opportunity Act 1995 

Review, January 2008. Available from 
http://www.justice.vic.gov.au/wps/wcm/connect/DOJ+Internet/resources/file/ebf04608254c461/Recruitmentand
ConsultingServicesAssociation%20Ltd.pdf, accessed 21 October 2008.  

32  The remaining public benefit claims submissions made by the RCSA are based primarily on a second RCSA 
submission provided to the ACCC on 31 October 2008. 
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arrangements is unlikely to raise trade practices issues and that it would be in the 
interests of the RCSA and its mission to continue to undertake them even without 
authorisation.  

Improved business efficiency 

6.47 The RCSA submits that its proposed arrangements will benefit the public by fostering 
efficiency in business.  

6.48 The RCSA submits that the Code has been developed with regard to what has been 
identified by the RCSA as recurrent problematic behaviour within the industry that has 
caused extensive wastage of human time, goodwill and monetary resources in dealing 
with the disputes and dissatisfaction that such behaviours generate. The RCSA also 
submits that adherence to a Code that regulates ethical and professional best practice 
fosters sustainable business efficiency that incorporates standards of social and 
environmental responsibility and holds up to disclosure and public scrutiny.  

6.49 The RCSA submits that the regulation of Member behaviour having regard to 
acceptable standards and enforcement mechanisms will foster greater business 
efficiency to the extent to which problem behaviour may be averted or, if it has already 
occurred, may be quickly and efficiently resolved.  

6.50 The RCSA submits that ethical and professional practice amongst Members is good for 
business to the extent to which it may engender confidence in dealing with Members 
and sets a benchmark for behaviour that may be emulated by others.  

ACCC’s view 

6.51 The ACCC considers this benefit claim is largely an extension of the previous benefit 
claims and constitutes a separate public benefit only to the extent that the Code may 
facilitate faster resolution of grievances. 

6.52 The ACCC considers that the proposed arrangements may result in some improvement 
in business efficiency.  

Improved competitiveness 

6.53 The RCSA submits that the Code fosters competitiveness on a fair basis to the extent to 
which it contains provisions that parallel those which may be found in Part V of the Act 
and prohibits collusive practices.  

6.54 The RCSA submits that the consumer protection measures foster competition insofar as 
they work to ensure that the effective operation of the market is not undermined by 
misleading information or unfair practices. 

6.55 The RCSA submits that the Code prohibits a range of restrictive arrangements that are 
relevant to the operation of the employment services market and ensure that the market 
operates in a manner that is free of those restraints which may be either unlawful or 
simply unfair. 
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6.56 The RCSA also submits that the Guideline on Transition, which forms Schedule 1 to 
the Code, is based upon recognition that the employment services market is and needs 
to remain open and competitive.  

6.57 The various provisions of the Schedule are designed to bring within the field of 
negotiation a range of matters that may be relevant to any particular transition and to 
establish a process by which these matters may be dealt with quickly and effectively. 
The Guideline on Transition underscores this by requiring Members to have recourse to 
processes of negotiation and mediation in order to resolve disputes that may arise 
regarding transition arrangements. The Code thus helps to ensure that competition 
between Members in the provision of services remains open, based upon adequate and 
correct information and supported by mechanisms that facilitate the resolution of 
disputes which may arise. 

ACCC’s view 

6.58 The ACCC considers that the prevention of collusive practices, misleading information, 
unfair practices and restrictive practices is covered under the Act and would remain in 
place without authorisation of the proposed arrangements. Nevertheless, the ACCC 
accepts that the Code and Schedule 1 to the Code may provide some further benefit to 
the public by increasing Members’ awareness of their own obligations in professional 
dealings.  

Provision of assistance to efficient small business 

6.59 The RCSA submits that the Code provides a framework within which Members may 
recognise and organise their affairs to meet the standards of ethics, probity and 
professional conduct which may extend beyond mere compliance with the law.  

6.60 The RCSA also submits that material assistance is provided via the dispute resolution 
and disciplinary mechanisms available to Members, who may access those procedures 
to have a grievance dealt with.  

6.61 The RCSA submits that it supports the Code with extensive online training, journal 
publication, and workshop sessions and by the establishment of service delivery 
standards consistent with the Code.  

6.62 The RCSA also submits that further material assistance is provided in the form of 
information available to Members regarding their compliance with the Code – such 
information being provided through the RCSA’s Ethics Registrar and through its 
Business Solution Centre. Information of that type is available to Members and to the 
general public (including clients and candidates) who may seek guidance as to the 
ethical and professional performance of a Member’s obligations. 

6.63 The RCSA submits that, while the information provided by the RCSA is available 
regardless of the size of the enterprise or individual who seeks it, in the RCSA’s 
experience, it has been especially appreciated by consumers and small business (both 
Members and clients) who may be spared the expense of seeking such information 
elsewhere and who may be confident that it is provided from a perspective that is 
informed by what actually goes on within the employment services industry.  
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ACCC’s view 

6.64 The ACCC considers there is likely to be some public benefit from the provision of 
assistance to efficient small business. However, the ACCC notes the RCSA may 
continue to provide educational support, material assistance and information about 
standards of ethics, probity and professional conduct to Members even without 
authorisation of the Code. The ACCC considers this benefit to be a subset of the benefit 
previously considered under ‘Provision of better information to business and 
customers’.  

ACCC conclusion on public benefits 

6.65 The ACCC considers that the arrangements are likely to result in public benefit in the 
form of: 

 promotion of equitable dealings in the employment services market  

 continuation of effective regulation  

 improved business efficiency.  

Balance of public benefit and detriment  

6.66 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the proposed arrangements are likely to result in such a benefit to the public that the 
arrangements should be allowed to take place. 

6.67 The ACCC considers that any public detriment that may arise from the proposed 
arrangements is likely to be minimal. 

6.68 The ACCC is satisfied that the proposed arrangements are likely to generate public 
benefits in the form of: the promotion of equitable dealings in the employment services 
market; continued effective regulation; and improved business efficiency.  

6.69 On balance, the ACCC considers that the likely public benefit generated by the 
proposal will significantly outweigh the likely public detriment. 

6.70 The authorisation process set out in the Act only indicates whether a code passes a 
certain legal test. Authorisation does not indicate that a code is best practice and this 
authorisation should in no way be held out as endorsement or approval by the ACCC of 
the RCSA Code.  

Length of authorisation 

6.71 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

6.72 In this instance, the RCSA seeks authorisation for a period of five years as the 
minimum term required to support the consistent application of the Code amongst the 
RCSA’s membership and to support the RCSA’s programs directed towards enhancing 
public recognition of the Code and the benefits which it confers on the public. The 
RCSA submits that any shorter period will reduce confidence in the stability of the 
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Code and will result in uncertainty for Members of the public who seek to make use of 
it. 

6.73 The ACCC considers a period of five years to be an appropriate period for 
authorisation of this matter. Five years appears to strike an appropriate balance between 
providing a period of certainty to the industry and the ACCC being able to be satisfied 
that the arrangements are likely to continue to be in the public interest.   

Variations to the proposed arrangements 

6.74 The ACCC notes that any amendments to the proposed arrangements during the term of 
this authorisation would not be covered by the authorisation. 
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7. Determination 

The application 

7.1 On 25 September 2008, the RCSA lodged application for authorisation A91102 with 
the Australian Competition and Consumer Commission (the ACCC). 

7.2 Application A91102 was made using Form A, Schedule 1, of the Trade Practices 
Regulations 1974. The application was made under subsection 88(1) of the Act to: 

 make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 
of the Act. 

7.3 In particular, the RCSA seeks authorisation to make arrangements involving its Code of 
Professional Practice, its Disciplinary & Dispute Resolution Procedures and its 
Constitution, and the exclusionary provisions contained in those documents.  

The net public benefit test 

7.4 The ACCC is satisfied that the arrangements for which authorisation is sought are 
likely to result in such a benefit to the public that the arrangements should be allowed 
to take place. 

7.5 The ACCC has therefore decided to grant authorisation to application A91102.  

Conduct for which the ACCC grants authorisation 

7.6 Authorisation extends to the application A91102 under subsection 88(1) of the Act. 
Authorisation is granted to the provisions of the Code (including Schedule 1), the 
D&DRP and clauses 1.3(e), 2.2, 2.8 and 15 of the Constitution. Authorisation is also 
granted for the parties to give effect to the provisions of the Code, the D&DRP and the 
relevant provisions of the Constitution.  

7.7 Authorisation is granted to the RCSA, its Members, directors and office bearers, 
professional advisors and persons acting in the role of mediator or arbitrator. 

7.8 Pursuant to subsection 88(10) of the Act, authorisation extends to future: 

 members of the RCSA 

 directors and office bearers 

 professional advisors 

 persons acting in the role of mediator or arbitrator.  

7.9 Further, the authorisation is in respect of the proposed arrangements as they stand at the 
time authorisation is granted. Any changes to the proposed arrangements during the 
term of the authorisation would not be covered by the authorisation. 

7.10 The ACCC grants authorisation for a period of five years from the date on which the 
authorisation comes into force.  
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7.11 This determination is made on 21 January 2009. 

Interim authorisation 

7.12 At the time of lodging the application, the RCSA requested interim authorisation for 
the proposed arrangements from 15 October 2008 until a determination was made. The 
ACCC granted interim authorisation on 15 October 2008. 

7.13 Interim authorisation will remain in place until the date the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 

Date authorisation comes into effect 

 This determination is made on 21 January 2009. If no application for review of the 
determination is made to the Australian Competition Tribunal (the Tribunal), it 
will come into force on 12 February 2009.   

 


