
Dr Richard Chadwick 
General Manager 
Adjudication 
ACCC 
GPO Box 3131 
Canberra City ACT 2601 19 January 2009. 

FILE No: 

Dear Dr Chadwick 

MFAA Authorisation. A 90880 

I represent the Mortgage and Finance Assosiation of Australia- formerly MIAA 

In 2004 the ACCC authorised the MFAA Disciplinary Rules (A90880), with a minor 
variation being authorised in 2006. The authorisation expires on 19 February 2009. 

Attached is an Application for revocation and substitution for the MFAA Disciplinary 
Rules. The current Rules are essentially what has been authorised bv the ACCC subiect 
to what is said below. 

The Rules submitted with this Application contain two clauses that the ACCC rehsed 
to authorise as part of the 2006 minor variation, in particular the penalties and the 
power of the Tribunal to make retrospective decisions in respect of penalties. The 
Applicant wishes that these clauses be assessed as part of the revocation and 
substitution application. 

The Applicant had hoped to present to the ACCC revised Disciplinary Rules but time 
permitted that. In any case the revised Rules do not alter the underlying regime created 
by the Rules. 

I expect later in the year to lodge an application for minor variations. That may be 
followed by other applications depending on the impact on theDisciplinary Rules of the 
proposed national regulation of finance brokers due for introduction later in 2009. 

I attach the Lodgement fee of $2500.00 

Should you wish any more information please contact me. 

irector. 
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Form FC 
Commonwealth of Australia 

Trade Practices Act 1974 -subsection 91C (I) 

APPLICATION FOR REVOCATION OF A NON-MERGER 
AUTHORISATION AND SUBSTITUTION OF A NEW 

AUTHORISATION 
To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 91C (1) of the Trade Practices Act I974 
for the revocation of an authorisation and the substitution of a new authorisation for 
the one revoked. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of applicant: 
(Refer to direction 2) 

A ?  1\18 Mortgage and Finance Association of Australia. 
(MFAA) ......................................................................................................... 

@) Description of business canied on by applicant: 
(Refer to direction 3) 

..... Peak Industry organisation in the mortgage and finance 
industry.. ..................................................................................................... 

(c) Address in Australia for service of documents on the applicant: 

2. Revocation of authorisation 

(a) Description of the authorisation, for which revocation is sought, including 
but not limited to the registration number assigned to that authorisation: 

Authorisation of the MFAA Disciplinary Rules A 
90880 ........................................................................................... 

@) Provide details of the basis upon which revocation is sought: 

The authorisation is about to expire( 19 February 2009) and the 



MFAA wants to continue the 
............................................................................................... authorisation .......................... 

3. Substitution of authorisation 

(a) Provide a description of the contract, arrangement, understanding or 
conduct whether proposed or actual, for which substitution of authorisation 
is sought: 
(Refer to direction 4) 

See attached . . .................................................................................................... Submas~on 
....................................................................................................................... 

(b) Description of the goods or services to which the contract, arrangement, 
understanding or conduct (whether proposed or actual) relate: 

See attached . . subm~ss~on .................................................................................................. 

(c) The term for which substitute authorisation of the contract, arrangement or 
understanding (whether proposed or actual), or conduct, is being sought and 
grounds supporting this period of authorisation: 

..................................................................................................................... 

...... Five years- that is the same period as previously. The MFAA 
governance regime is an important part of the industry, even with the 
proposed national . . ..................................................................................................... leg~slat~on 

4. Parties to the contract, arrangement or understanding (whether 
proposed or actual), or relevant conduct, for which substitution of 
authorisation is sought 

(a) Names, addresses and description of business carried on by those other 
parties to the contract, arrangement or understanding (whether proposed or 
actual), or the relevant conduct: 

..... MFAA members see List of members attached to the 
Submission , ................................................................................................. 

.......... Such members are lenders9 bank and non bank), brokers, loaon 



writers, solicitors, accountants.,trustee companies ............. 
(b) Names, addresses and descriptions of business carried on by parties and 

other persons on whose behalf this application is made: 
(Refer to direction 5) 

................................................................................................................................. 
..... See answer 
above ............................................................................................................. 

(c) Where those parties on whose behalfthe application is made are not known - 
description of the class of business carried on by those possible parties to the 
contract or proposed contract, arrangement or understanding: 

........... NA ..................................................................................................... 

..................................................................................................................... 

..................................................................................................................... 

......................... 
5. Public benefit claims 

(a) Arguments in support of application for substitution of authorisation: 

...... See attached 

................... 
(See Direction 6 of this Form) 

(b) Facts and evidence relied upon in support of these claims: 

See attached . . ......................................................................................................... Submlss~on 
........... 

6. Market definition 

Provide a description of the market($ in which the goods or services 
described at 3 (b) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of the 
relevant goods or services (for example geographic or legal restrictions): 

...... See attached 
Submission .............................................................................. 

(See Direction 7 of this Form) 

7. Public detriments 

(a) Detriments to the public resulting or likely to result from the substitute 



authorisation, in particular the likely effect of the conduct on the prices of 
the goods or services described at 3 @) above and the prices of goods or 
services in other affected markets: 

See attached . . .......... ..................................................................................... Subm~ss~on ... 

(See Direction 8 of this Form) 

@) Facts and evidence relevant to these detriments: 

See attached . . subm~ss~on.. .................................................................................................... 
................. 

8. Contracts, arrangements or understandings in similar terms 

This application for substitute authorisation may also be expressed to be made in 
relation to other contracts, arrangements or understandings (whether proposed or 
actual) that are, or will be, in similar terms to the abovementioned contract, 
arrangement or understanding 

(a) Is this application to be so expressed? 

.......... NA ...................................................................................................... 

............... 
(b) If so, the following information is to be furnished: 

(i)description of any variations between the contract, arrangement or 
understanding for which substitute authorisation has been sought and those 
contracts, arrangements or understandings that are stated to be in similar 
terms: 

(See Direction 9 of this Form) 

(ii) Where the parties to the similar term contract, arrangement or 
understanding(s) are known - names, addresses and description of business 
canied on by those other parties: 

(See Direction 5 of this Form) 

(iii) Where the parties to the similar term contract, arrangement or 
understanding(s) are not known - description of the class of business 
camed on by those possible parties: 



9. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See 
section 4J of the Trade Practices Act 1974)? 

..................................................................................................................... 

........ NA ........................................................................................................ 

............... 
(b) If so, are any other applications being made simultaneously with this 

application in relation to that joint venture? 

(c) If so, by whom or on whose behalf are those other applications being made? 

10. Further information 

(a) Name, postal address and telephone contact details of the person authorised 
by the parties seeking revocation of authorisation and substitution of a 
replacement authorisation to provide additional information in relation to 
this application: 

..................................................................................................................... 

..... Hank Spier, Spier Consulting, 

92 Jewois Street Deakin ACT 2600 

02 62812030- tele 

Dated. 19 January 2009 

Signed on behalf of the applicant 

.......................................................................... 



.... Hank Spier 
(Full Name) 

.......................................................................... ... Spier Consulting P/L 
(Organisation) 

. . .... Pnnc~pal ..... ... .............................................................. 
(Position in Organisation) 

DIRECTIONS 

1. Where there is insufficient space on this form to furnish the required 
information, the information is to be shown on separate sheets, numbered 
consecutively and signed by or on behalf of the applicant. 

2. Where the avvlication is made bv or on behalf of a cornoration, the name of the 
corporation is to be inserted in item-1 (a), not the name ofthe signing the 
application and the application is to be signed by a person authorised by the 
corporation to do so. 

3. In item 1 (b), describe that part of the applicant's business relating to the 
subject matter of the contract, arrangement or understanding, or the relevant 
conduct, in respect of which substitute authorisation is sought. 

4. In completing this form, provide details of the contract, arrangement or 
understanding (whether proposed or actual), or the relevant conduct, in respect of 
which substitute authorisation is sought. 

(a) to the extent that the contract, arrangement or understanding, or the relevant 
conduct, has been reduced to writing - provide a true copy of the writing; 
and 

(b) to the extent that the contract, arrangement or understanding, or the relevant 
conduct, has not been reduced to writing - provide a full and correct 
description of the particulars that have not been reduced to writing; and 

(c) If substitute authorisation is sought for a contract, arrangement or 
understanding (whether proposed or actual) which may contain an 
exclusionary provision - provide details of that provision. 

5 .  Where substitute authorisation is sought on behalf of other parties provide 
details of each of those parties including names, addresses, descriptions of the 
business activities engaged in relating to the subject matter of the authorisation, 
and evidence of the party's consent to authorisation being sought on their behalf 

6 .  Provide details of those public benefits claimed to result or to be likely to result 
from the contract, arrangement or understanding (whether proposed or actual), or 
the relevant conduct, including quantification of those benefits where possible. 

7. Provide details of the market(s) likely to be affected by the contract, 
arrangement or understanding (whether proposed or actual), in particular having 
regard to goods or services that may be substitutes for the good or service that is 
the subject matter of the application for substitute authorisation. 



8. Provide details of the detriments to the public, including those resulting fiom 
the lessening of competition, which may result from the contract, arrangement or 
understanding (whether proposed or actual). Provide quantification of those 
detriments where possible. 

9. Where the application is made also in respect of other contracts, arrangements 
or understandings, which are or will be in similar terms to the contract, 
arrangement or understanding referred to in item 2, hmish with the application 
details of the manner in which those contracts, arrangements or understandings 
vary in their terms from the contract, arrangements or understanding referred to in 
item 2. 



SUBMISSON TO ACCC 

RE AUTHORSATION OF MFAA GOYERNANCE REGME. 

In 2004 the ACCC granted authorisation for the then MIAA (now MFAA) 
Disciplinary Rules (A90880) There was a minor variation in 2006. The authorisation 
expires on 19 February 2009. 

The MFAA is seeking hrther authorisation for its Disciplinary Rules which are part of 
the governance regime governing the conduct of MFAA members. The MFAA is not 
seeking authorisation of the other parts of the governance regime. However the others 
parts have direct relevance as breaihes of these are acted upon under the Disciplinary 
Rules, as are appeals following a rehsal to admit an applicant to MFAA membership. 

The MFAA seeks the further authorisation of the Disciplinary Rules. Essentially what 
is currently authorised. However since the ACCC authorised the minor variation in 
2006 there have been some changes to the Rules. Basically the changes were of a 
housekeeping nature. The most important were taking out some of the MFAA Boards 
powers as objected by the ACCC in the minor variation decision and clauses 2.2.7 and 
4.7.5 aimed at improving the enforcement of the Rules and dealing with issues of non 
co-operation by members in relation to disciplinary investigations. 

There may, in the near future, be Rule changes and again some more with the 
proposed national regulation of finance brokers. Such changes will be the subject of 
later applications for either minor variations or revocation and substitution. 

The A~olicant. 

The MFAA is a peak organisation for the mortgage and finance industry 

The Mortgage and Finance Association of Australia (MFAA) established in 1980, is a 
leading provider of service and advocacy for mortgage brokers, finance brokers, 
mortgage managers, lenders (bank and non-bank), and originators to assist them 
develop, foster, and promote the mortgage and finance industry. 

Mission. 

To be recognised as Australia's preeminent association for mortgage and finance 
professional. 

Objectives 

1 Set and enforce standards which define professionalism for members 

2 Promote excellence through best practice for the benefit of customers 

3 Provide relevant, cost effective services and learning and development 
opportunities for members 

4 Support the evolution of the mortgage and finance industry 



5 Advocate on behalf of the Members 

The association has previously been known as the Mortgage Industry Association of 
Australia (MIAA), the Mortgage Industry Association of Australasia and the Mortgage 
Bankers Association. 

MFAA has approximately 13,000 members Members consist of brokers, loan writers, 
lenders9 bank and non bank), aggregators and those associated with the industry such 
as lawyers, accountants and educational institutions. 

Membership of the MFAA is voluntary; however some lenders value MFAA 
membership for their intermediaries. Further the ACCC has let stand a third line 
forcing Notification by Aussie Home Loans that insists on MFAA membership for 
those brokers and loan writers dealing with Aussie Home Loans. 

For more detail about the Applicant and the industry, the most recent MFAA latest 
Annual Report is attached. at Attachment D.E is the current MFAA membership list. 

This ADdiUItioII 

The MFAA 's Governance Regime 

The governance regime consists of, 

the MFAA Constitution which sets the governance framework for the 
Association; 

the MFAA Code of Practice which outlines the standards that members have 
to adhere to. One of the conditions of membership is agreeing to be bound 
by the Code; 

the Disciplinary Rules which essentially enforce the Code of Practice and 
also cover appeals for refUsed applications for membership; and 

an Ombudsman scheme (COSL) which handles consumer 
complaints. The Ombudsman is at arm's length From the MFAA. 

The Disciplinary Rules 

The Rules outline the processes for investigation of complaints, expulsion of members 
and rehsed applications for membership or accreditation. In addition 
they contain information about the MFAA Tribunal (the Tribunal). A copy of the Rules 
is at Attachment A. 

The inw&ikdanon of complaints 

Complaints are referred to an Investigating Officer appointed by the MFAA. 

An Investigating Officer may only conduct an investigation in certain circumstances 
including when hdshe suspects basis that the member has committed misconduct, and 
that the complaint is not frivolous or vexatious. Misconduct is defined in the MFAA 



Constitution and repeated in the Rules. 

Investigating Officers may require members to provide any relevant documents andlor 
attend an interview. 

If after investigating a complaint, the Investigation Officer considers that a member 
may be guilty of misconduct, then the member must be informed of the allegations in 
writing and also given a copy of the Investigation Report which is referred to the 
Tribunal. 

The Tribunal's role 

Disciplinary allegations are heard by the Tribunal. The Tribunal may hold a hearing 

Hearings are private. Attendees may include the Investigating Officer. The member is 
expected to attend or chose to rely on written submissions. Legal representation is 
permitted. The Tribunal must conduct hearings with as little formality and technicality 
as possible. 

Where an order for suspension is in effect lh. Tribunal may make an order continuing 
the suspension or revoking it. Similarly if the Tribunal has reasons to suspect that a 
member has been involved in an act involving fraud or dishonesty, the Tribunal may 
make an order suspending membership. 

Under the Disciplinary Rules, members who the Tribud finds have engaged in 
misconduct can be censured, suspended, required to undertake education or 
compliance programs or expelled. Membership can also be cancelled in certain 
circumstances. Financial contributions and costs can also be awarded by the Tribunal 
but not compensation. 

Appeals processes 

If an applicant has hidher membership application refused by the MFAq the applicant 
can applicant can appeal to the Tribunal. 

The applicant in question must be given the opportunity to provide submissions to the 
Tribunal as to why hidher application 
for membership should be allowed. The Tribunal will then consider all of the 
submissions. It cannot hold a hearing on the issue. 

There is a similar process if the Tribunal decides that a member does not meet the 
requirements of the MFAA or has made a misrepresentation on an application form or 
other document provided to the MFAA, it can cancel the membership However in 
these cases the Tribunal can hold a hearing if there are special circumstances. 

The Tribunal 

The Tribunal consists of a Chairperson and Deputy Chairperson. There is also a 
Tribunal Panel of at least 20 persons. 

There are a number of general rules that apply to the Tribunal including that it must act 
expeditiously in hearing a matter, it must act without bias and that it 
makes decisions by a simple majority vote. 



The Tribunal is not required to issue written reasons for any determination. However if 
it does, a copy must be provided to all parties. Tribunal decisions 
are final and binding on all parties to the proceeding.They are also recorded on a 
register available to members for inspection. It is Tniunal practice to always issue 
written reasons. 

The Cbde of Practice 

The Disciplinary Rules essentially enforce the Code of Practice (the Code). Even 
though the Code itself is not part of this application for authorisation, given that it is 
intrinsically related to the Rules. A copy of the Code is at Attachment C. 

The objectives of the Code are to: 

establish professional standards of consumer/member dealings in the 
mortgage industry; 

promote commitment by MFAA members to compliance with laws and 
regulations in the spirit of those laws and regulations; 

promote the maintenance of the high public standing of MFAA membership 
accreditation; 

promote ethical and fair business practices to the benefit of consumers, the 
public and members; and 

promote education and professional programs for members. 

Application ofthe Code 

The Code applies to and is binding on every: member of the MFAA and who acts for 
a party to a 
transaction which involves or may involve the provision of credit secured by way of 
mortgage over real estate. 

Requirements to become and remain a member 

Q u a l ~ ~ c ~ o n s  and evrience:  a member must have qualifications or experience 
relevant to the hnctions to be performed. They must also undertake continuing - 
education programs recognised by the ~ ~ k ~ o a r d  to maintain membership. 

Professional indemnity insurance: members must maintain professional indemnity 
insurance of not less than $1 million, which is endorsed to cover a determination made 
by the Credit Industry Ombudsman and with an extension for Fidelity cover of not less 
than $100 000.. 

Practice st&& for members 

Compliance with laws: a member must always comply with the Code, and relevant 
legislation throughout the time it is dealing with a loan. 

Appropriatefinance: a member arranging mortgages on residential real estate must 
only suggest or recommend mortgage finance options that the member reasonably 



believes are appropriate to the needs of that applicant. If a member is acting as an 
agent for a credit provider, the member must recommend that the applicant make 
hisher own enquiries about the competitiveness and suitability of the loan before 
signing a letter of engagement. 

Loan applications: a member must:, 

always disclose all relevant details about a proposed loan over residential 
real estate to an applicant; 

always make necessary enquiries to determine an applicant's capacity to 
repay the proposed loan, where the loan is for residential real estate; and 

submit a loan application to the credit provider promptly (within 5 working 
days if possible for residential real estate) after receipt of a correctly 
completed application form. 

Outcome of a loan qplication: a member dealing with a mortgage over residential real 
estate must advise an applicant of any loan decision made by a credit provider within 5 
working days of being notified. If a loan is declined, the member must refund any 
amounts due to the applicant within 2 business days. 

Confidntiality: a member must keep information provided by an applicant 
confidential 

Fees and commissions: a member must always disclose if they will be paid a fee or 
commission in connection with a loan, including the amount of the fee or the formula 
by which it is calculated A member must never charge an applicant a non-refundable 
application fee for a loan where the member suspects there is little chance of the loan 
being approved. 

Skill, care unddiligence: a member must act with due skill, care and diligence in their 
dealings, including ensuring that their staff and associates are knowledgeable in the 
aspects of the industry in which they work. They must also ensure that all matters are 
completed in a timely fashion. 

Honest and honmrable dealings: a member must establish and maintain honest and 
honourable relationships with all persons they deal with, must use plain language in 
written terms and conditions, not engage in any acts or omissions that are misleading, 
dishonest or fraudulent, including in advertising. 

Conflict of interest: a member must fully disclose any conflict of interest if it concerns 
a consumer. 

Monies held on trust: there are various procedures for how members should deal with 
any money received from a consumer and held in trust. Any money received from a 
client must be deposited with the third party on the next business day. They must also 
keep a record of all transactions on trust and ensure that these records are audited 
regularly. 

Part of the Code are Guidelines and rules about Commissions and Alternative 
Remuneration Guidelines. 

The MFAA Constrnstrtutwn 



A copy of the Constitution is at Attachment C 

Misconduct is defined in section 39 of the MFAA's Constitution as including: 

conduct involving fraud or dishonesty; 

failure to comply with a provision of the Constitution, the Code of Practice, 
the COSL Rules or the Disciplinary Rules; 

Misrepresentation of facts in relation to accreditation or professional development 
points earned; 

Misrepresentation of facts in relation to any borrower or guarantor; or 

conduct involving a breach of any legislation governing or relating to the 
Mortgage industry. 

The Credirlndushy Ombudsman Scheme (COSL Ltq 

The Credit Lndustry Ombudsman Scheme (the COSL) is a dispute resolution scheme 
which operates independently of MFAA. 

In December 2003 the Australian Securities and Investment Commission (ASIC) 
formally approved the MIOS and later the re constituted COSL scheme. While the 
COSL is available for consumers who have unresolved complaints against operators in 
the credit industry (including MFAA members), it is not included in this application for 
authorisation. 

Evaluation of  the conduct soupht to be authorised 

Market definition 

In its 2004 consideration of the authorisation, the Commission considered that it was 
not necessary to hlly define the scope of the relevant markets. 
The proposed arrangements will apply whatever definition is adopted. 

In respect of the product market, the Commission at the time noted that it could be 
defmed to include all mortgage retail services, that is, including mortgage retailing by 
banks, building societies and credit unions directly to consumers, as well as through 
mortgage brokers. 

Alternatively, the product market may be defined more narrowly as only those 
mortgages arranged by brokers. In its determination the Commission has, for 
convenience, considered a narrow view of the product market. However the 
Commission considers that even if it were to adopt a broader view, its conclusions 
would be the same. 

In respect of the geographic market, the Commission did not consider it necessary to 
determine whether it is national or regionally based. In either 
case, the MFAA governance regime applies to its members throughout Australia. 



In general the Commission noted the following features of the market: 
I 

Services are oflered throughout Australia - mortgage broking services are offered 
throughout Australia, in both capital cities and in rural and regional 
areas, although with minor differences in the products they offer depending on 1 
location. 

Consumer preferences - while mortgage broking services are offered throughout 
Australia, consumers are likely to prefer using a locally based broker rather than one 
located some distance away, due to considerations of convenience and time. 

*Businesses operating in the industry - there are many small locally based mortgabe 
broking businesses, and also several large national businesses such as Mortgage Choice 
or Aussie Mortgage Market, offering similar products and services. 

Few regulatory drfferences - there are some slight differences in the level of redation 
between different States and Temtories. However, the differences are not so 
significant as to lead to marked differences in industry's operation in different States 
and Temtories. This may soon be overcome by a national Commonwealth 
administered regulatory regime. I 

Low barriers to entry: The bamers to entry are minimal in most jurisdictions. 

The MFAA 's coverage - The MFAA has members from every State and ~ e m t o d  in 
Australia, and membership is open to any participant that meets the required standards, 
regardless of where they are located. Similarly the MFAA governance regime 
(including the Disciplinary Rules) applies to all members nationally. I 

Future with-and-without test I 

In order to identify and measure the public benefit and public detriment generated by 
the conduct for which authorisation is sought the Commission applies the 'future with- 
and-without test'. This involves identifying a counterfactual, that is, making a I 

prediction as to what will happen if authorisation is denied. The Commission compares 
the public benefits and 
public detriment that will result in the future if authorisation is granted with the 1 
counterfactual. 

It is suggested that the likely counterfactual is a situation where the MFAA will not 
sanction or expel members who are found to have committed misconduct (as defined 
in the MFAA's Constitution) under its Rules. 

I 

Effect naon Com~etition, 

Public detriment arising from a lessening of competition may flow from disciplinkry 
processes for enforcing a code of conduct of an industly association where 
membership of the association is necessary to compete or significantly assists a 
business to compete, and either: ! 

the code of conduct contains broadly-expressed provisions open to subjective 1 
interpretation by disciplinary tribunals, and the disciplinary processes do not 1 



provide association members with sufficient procedural fairness. A risk 
might then arise that members could be expelled for anti-competitive 
purposes (in particular, so as to exclude them from the market) and that this 
would happen enough times to reduce the intensity of competition in the 
market; or 

there is evidence that the number of members likely to be expelled for 
actually acting unethically is likely to constitute such a proportion of the 
market that the expulsion of these businesses from the association (while 
likely to generate offsetting public benefits) would reduce the intensity of 
competition in the market. 

The effect of membership on a business' ability to compete 1 
I 

MFAA membership is not mandatory for mortgage brokers. The MFAA is the pdak 
body for the mortgage industry in Australia, and has around 75 per cent of mortgbge 
brokers, lenders and managers, and about 40-50 per cent of the potential membership 
of loan writers, that is, individual brokers who deal face to face with consumers 

I 
I There is a competing professional association, the Finance Brokers' Association of 

Australia @BAA), which 1 
includes mortgage brokers among its membership. It seems likely that the FBAA 
would offer similar benefits to its members to those offered by the MFAA.Anoth k r 
competing association, namely, the Institute of Professional Brokers has recently been 
established. I 
The MFAA considers it unlikely that loss of MFAA membership would significdttly 
impede mortgage brokers' ability to compete. 

I 
In any case the MFAA's governance regime is unlikely be used for anti-competitive 
purposes.If it were used for such purposes brokers would move to another assodation 
or not be a member of any association. I 
It is the Applicants contention that the Disciplinary Rules are likely to generate 1 
minimal public detriment constituted by any lessening of competition. I 
Public Benefit 1 

The Applicant considers that there is potential for a public benefit to arise from h e  
MFAA's governance regime, including the Disciplinary Rules through encouraging 
compliance with a certain standard of conduct. 

I 
Whether it actually does depends on the regime: I 
containing appropriate ethical rules; and I 
being effectively enforced. 1 

I 
For a governance regime to be effectively enforced, the Commission has indicatkd in 
the past that is would involve effective progressing of complaints and the imposition of 
appropriate sanctions on those found to have breached the Code and disciplined under 



the Rules. I 

The Regime has now been operating for some 6ve years.The Tribunal considers ahout 
50 matters each year. A copy of the Tribunal's latest Annual Report to the h@Ad 
Board is attached to this Submission See Attachment E. A look at the MFAA 
Website will show a listing of those MFAA Members either expelled or suspend ed . 
The list is growing. In addition other sanctions are imposed by the Tribunal wherd 
'misconduct " is found. Conversely the Tribunal dismisses a significant number of the 
allegations referred to it. 

I 

The Applicants contend that the Rules generate a public benefit by assisting members 
to act ethically and professionally within the mortgage broking 
industry. 1 

I 
It is hrther contended that the five year history is positive and supports the 2004 
ACCC decision that the regime was likely to result in a public benefit. It is alway 

a case where the operation of the code can be assessed. 

I 
difficult to assess the benefits of codes of conduct and in particular new codes. Tps  is 

I 
Balance of ~ u b l i c  benefit and detriment. I 
It is submitted that minimal public detriment is likely to flow as a result of the MhAA 
arrangements. Therefore the public benefit likely to flow from the arrangements Aeeds 
only to be more than minimal. I 

I 

The MFAA submits that the public benefits are, in any case, more than minimal &d 
deliver positive public benefits. I 

Attachments. I 
I 

A-the Disciplinary rules. 1 
B The Constitution 1 
C The Code of Practice. 1 

I 
D Latest MFAA Annual Report. 1 

I 
E Latest Tribunal Report to the Board. I 

I 
I 

F. Membership list. I 


