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I Introduction 

The TAB Agents' Association of New South Wales (Association) lodged an application 
for authorisation on 4 March 2009 (Application). The Form B provided by the 
Association described the arrangement for which authorisation was sought as follows: 

"Arrangement between present and future members of the Association to 
collectively negotiate with Tabcorp .. through the Association, the terms and 
conditions of the provision of services by members to Tabcorp including the 
appointment, extension or renewal of a contract or arrangement for the 
provision of those services, and to participate, through the Association, in the 
process of resolving disputes between more than one agent and Tabcop . . . " 

The Association provided a submission in support of the Application (Association's 4 
March Submission). 

Tabcorp Holdings Limited (Tabcorp) provided an interested party submission in response 
to the Application on 9 April 2009 (Tabcorp's 9 April Submission). The Association 
provided a submission in response to Tabcorp's Submission on 20 April 2009 
(Association's 20 April Submission). 

On 24 April 2009, the Australian Competition and Consumer Commission (Commission) 
published its Draft Determination on the Application (Draft Determination) in which it 
proposed to grant authorisation for a period of five years to the Association to: 

"collectively negotiate with Tabcorp and to participate collectively in dispute 
resolution with Tabcop, on behalf of its membersn.' 

This further submission is provided in response to the Association's 20 April 2009 
Submission and the Draft Determination. 

2 Tabcorp's position on the Application 

Tabcorp does not oppose the Application. 

However, and as set out in Tabcorp's 9 April Submission, Tabcorp has a number of 
concerns regarding the Application and the Association's submissions in support of the 
Application. Tabcorp considers that not all of these concerns were addressed adequately 
by the Commission in the Draft Determination. In particular: 

Tabcorp remains concerned regarding the precise scope of the conduct to be 
authorised. 

Tabcorp considers that the counterfactual adopted by the Commission is 
incorrect. 

Draft Determination at ii. 
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Tabcorp is concerned that the Draft Determination repeats many of the 
assertions contained in the Association's submissions, despite the Association's 
failure to provide supporting evidence in respect of many of its assertions, and 
the apparent absence of any supporting evidence provided to the Commission 
from independent sources. 

The Draft Determination makes statements about Tabcorp and its operations 
that Tabcorp considers are inaccurate. 

Each of these concerns are discussed in detail below. However, as a general comment, 
Tabcorp is concerned that the Commission proposes to grant authorisation to the 
Association on the basis of an Application that: 

is imprecise in respect of its description of the conduct to be authorised; 

requests authorisation of conduct in respect of which authorisation is not 
necessary to achieve the benefits the Association claims will result; 

contains numerous inaccurate and misleading statements; and 

provides very little evidence to support its claims, especially in relation to the 
counterfactual and the public benefits likely to result from the conduct. 

3 The scope of the conduct to be authorised 

Tabcorp remains of the view that there is inconsistency between the description of the 
conduct provided in the Form B lodged by the Association, and that discussed in the 
Association's 4 March Submission, which is significantly broader. 

In the Draft Determination, the Commission stated, at 7.5, that it proposes to grant 
authorisation to the Association: 

"to negotiate, on its own behalf and on behalf of its members: 

(a) the terns and conditions of the contract or arrangement pursuant to which 
members of the Association are: 

(iii) [sic] appointed as agents of Tabcorp (for the purposes of section 
12 of the Totalizator Act), including the negotiation of any extension or 
renewal of such a contract or arrangement 

(iv) [sic] appointed as agents for outlets additional to those in respect 
of which the agents' primary appointment has been made including 
the negotiation of any extensions or renewals of those contracts or 
arrangements 

(b) the participation of the Association in the process for resolving disputes 
under the Current Agency Agreement in relation to disputes between Tabcorp 
and more than one agent. " 

Tabcorp does not oppose the Application provided the conduct authorised is strictly 
limited to that set out above. On this basis, Tabcorp understands that the proposed 
authorisation would permit the Association to collectively bargain with Tabcorp in relation 
to: 

the terms and conditions to be contained in the new agency agreements to be 
entered into by Tabcorp and TAB Agents in New South Wales; and 

the terms and conditions to be contained in agreements to renew or extend the 
current agency agreements between Tabcorp and TAB Agents in New South 
Wales. 

However, with the exception of the Association's participation in the dispute resolution 
process, the proposed authorisation would not extend to permit the Association to 
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collectively bargain with Tabcorp in relation to any matters arising out of those terms and 
conditions once the agreements had been entered into by Tabcorp and TAB Agents. As 
set out in Tabcorp's 9 April Submission, the parties' rights and obligations in relation to 
matters such as termination or non-renewal, or the introduction of new products into 
agencies, would be governed by the terms and conditions of the relevant agency 
agreement, and would not be a matter in respect of which the Association could 
collectively bargain with Tabcorp. 

The Draft Determination appears to adopt Tabcorp's position on the scope of the conduct 
to be a~thorised.~ However, Tabcorp is concerned that the Commission's discussion of 
what it terms the "divergence of views" between Tabcorp and the Association regarding 
the appropriate scope of the authorisation is less than clear. In the Draft Determination, 
the Commission repeats Tabcorp's submissions that the Application would not include 
authorisation of conduct in relation to the termination or non-renewal of an agent's 
contract and the offer of ex-gratia payments by Tabcorp to one or more agents. It repeats 
the Association's submission that the proposed conduct was intended to cover such 
negotiations where they involved more than one member of the Association. The 
Commission then states: 

"The ACCC considers the matters described above relate to collective 
negotiations on behalf of subsets of the Association's membership. Given the 
voluntary nature of the arrangements, the Commission considers such conduct 
is likely [to] provide some net public benefit for the reasons set out above at 
6.72 and 6.73. " 

Paragraphs 6.72 and 6.73 relate to the period for which authorisation is sought, and it is 
not clear to Tabcorp how they relate to the "net public benefitw referred to by the 
Commission. 

Further, the issue raised by Tabcorp as to the scope of the conduct relates to: 

the need for the Application clearly and precisely to set out the conduct for 
which authorisation is sought so that, among other things, interested parties 
know precisely what is proposed to be authorised and can formulate their 
position on the authorisation accordingly; 

the fact that Tabcorp may no longer support the Application should the scope of 
the conduct proposed to be authorised go beyond that set out in Form B (and at 
paragraph 7.5 of the Draft Determination). 

It appears to Tabcorp that the Draft Determination provides no guidance in respect of the 
first dot point above. In respect of the second dot point, the Commission may be 
suggesting in the Draft Determination that net public benefit would result should the 
scope of the authorised conduct be expanded to include negotiations on matters arising 
out of the agency agreements (as distinct from negotiations on the terms and conditions 
to be included in the agency agreements). Tabcorp considers it important that the 
authorisation does not extend to conduct in respect of which authorisation is not strictly 
required. In this regard, Tabcorp submits that: 

The negotiations referred to by the Commission would fall outside the scope of 
the conduct for which the Commission proposes to grant authorisation. 

There is no evidence (and Tabcorp is not aware of any such evidence being 
provided to the Commission) that it would be necessary to expand the scope of 
the conduct to be authorised in order to achieve the public benefits claimed by 
the Association. On the contrary, Tabcorp submits that it would be unnecessary 
because: 

the Association will be permitted to collectively negotiate with 
Tabcorp, on behalf of its members, in respect of the terms and 

Draft Determination at 7.5. 
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conditions of the agency agreements, which terms and conditions will 
govem the rights and obligations of the parties should matters arise in 
respect of them during the term of the agreements; 

the Association will be permitted to participate in the dispute resolution 
process (under the terms of the proposed authorisation and under the 
terms of the current agency agreements); and 

Tabcorp is required to consult with !he Association under the terms of 
its current agreements with agents. The Association may negotiate 
with Tabcorp to have a similar term included in its members' agency 
agreements post31 December 201 1. 

Should the scope of the conduct proposed to be authorised be broadened to 
include such negotiations, Tabcorp requests that it be provided with an 
opportunity to provide a further submission and to consider whether or not it 
supports the Application in those terms. 

4 Counterfactual 

In the Draft Determination, the Commission states: 

"The ACCC considers the relevant counterfactual is one where no collective 
bargaining is engaged in and the Association is not involved in negotiations 
between more than one agent and Tabcotp but may be involved in negotiations 
concerning individual agents. The ACCC considers it is not clear whether, 
without authorisation, Tabcotp would be likely to offer standard form contracts 
to all TAB agents with reduced input from agents. The ACCC notes that this 
was the prevailing conduct of TAB Limited before authorisation A90885 was 
granted, but that Tabcorp would not necessarily behave in a similar manner." 

Tabcorp disagrees with the Commission's findings regarding the counterfactual. 

As set out in Tabcorp's 9 April Submission, the grant or refusal of authorisation will have 
minimal effect on Tabcorp's dealings with its agents or the Association. Tabcorp would 
adopt a consultative and cooperative approach to the Association whether or not 
authorisation is granted. Indeed, Tabcorp has chosen to adopt such a consultative 
approach in Victoria, where no equivalent authorisation is in force or has been sought by 
agents. Further, irrespective of authorisation, Tabcorp is required to consult with the 
Association under the terms of its current agreement with agents. 

Tabcorp considers that the relevant counterfactual is one where: 

Tabcorp consults with the Association (and its members) in relation to the 
formulation of the terms and conditions of the agency agreements to be offered 
to the Association's members post31 December 201 1 ; 

the Association has input into the terms and conditions of those agency 
agreements; 

Agreement to Appoint Agent to Provide Wagering Services in New South Wales, clause 4.2(p); Agreement to Appoint 
Acting Agent to Provide Wagering Services in New South Wales, clause 4.2(p); and Agreement to Appoint Probationary 
Agent to Provide Wagering Services in New South Wales, clause 4.2(p). 

Draft Determination at 6.12. 
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Tabcorp is contractually obligated to consult with the Association in relation to 
matters that have a significant operational and developmental effect on the 
agency ne t~o rk ;~  

the Association can participate in dispute resolution processes under the 
current agency agreements (whether they involve one or more agents). The 
current agency agreements provide for the involvement of the Association in the 
dispute resolution pro~ess.~ (Further, and as set out in the Draft Determination, 
"[tlhe ACCC has previously accepted that an industry association such as the 
Association can represent and assist its members in matters such as ensuring 
its members have access to appropriate legal andlor financial services, or even 
making representations to major suppliers in relation to issues, without the need 
for authorisation".f 

Tabcorp does not consider that authorisation to collectively bargain on behalf of its 
members is a pre-condition to the Association having meaningful involvement in the 
formulation of the terms and conditions of agency agreements and the dispute resolution 
processes provided for under those agreements. 

Tabcorp submits that, if the Commission were to adopt the correct counterfactual set out 
above, many of its findings regarding the public benefits likely to result from thesproposed 
conduct (which are already made in equivocal terms) would no longer be valid. 

Bargaining power 

In the Draft Determination, the Commission states: 

"The ACCC considers that the balance of bargaining power between TAB 
agents and Tabcorp is currently skewed such that, to the extent that proposed 
collective bargaining arrangements may improve the relative bargaining power 
of individual TAB agents in negotiations with Tabcorp, this may provide some 
benefit to the public, specifically TAB agents in NSW. 

The ACCC accepts that, in this case, any improvement in bargaining power for 
individual TAB agents may result in more advantageous outcomes for the 
agents and a more efficient allocation of resources within the industry. .'' 

Agreement to Appoint Agent to Provide Wagering Services in New South Wales, clause 4.2(p); Agreement to Appoint 
Acting Agent to Provide Wagering Services in New South Wales, clause 4.2(p); and Agreement to Appoint Probationary 
Agent to Provide Wagering Services in New South Wales, clause 4.2(p). 

a Agreement to Appoint Agent to Provide Wagering Services in New South Wales, clause 21 (b); Agreement to Appoint 
Acting Agent to Provide Wagering Services in New South Wales, clause 18.l(b); and Agreement to Appoint Probationary 
Agent to Provide Wagering Services in New South Wales, clause 21(b). The clauses states: "If the dispute is not settled 
within 15 Working Days of notification under clause [21(a)/18.l(a)], either party may refer the dispute to a panel consisting 
of the Agent, the President and Secretary of the TAB Agents' Association of New South Wales and the General Manager 
Retail Distribution of Tabcorp or their respective designates. The panel will seek to facilitate an agreed resolution of the 
dispute between Tabcorp and the Agent." 

Draft Determination at 6.26 and ACCC Determination A90885,28 April 2004 at p 42. 

a See, for example, the following findings in the Draft Determination: 'Some benefit is likely to result from the Association's 
involvement under the Current Agency Agreement" (at para 6.37), "the proposed dispute resolution arrangements may 
provide benefit through greater efficiency by improving resource allocation" (at para 44) , "It is not clear that the previous 
authorisation has significantly increased the bargaining power of agents relative to Tabcorp, but authorisation may improve 
the bargaining power of agents and prevent detriment to the relationships between Tabcorp and individual agents" (at para 
6.25), "Savings in transaction costs, legal costs and administrative costs are likely to generate public benefits by enabling 
negotiations to be handled in a more streamlined and efficient manner". 

' Draft Determination at 6.25 and 6.28. 
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It is unclear to Tabcorp why "any improvement in bargaining power for individual TAB 
agents" would result in "a more efficient allocation of resources within the industry". The 
preceding paragraphs in the Draft Determination discuss the absence of the need for 
authorisation in respect of the Association's participation in dispute resolution processes, 
and provide no evidence to support the Commission's findings in relation to a more 
efficient allocation of resources should the bargaining power of TAB agents be improved. 

Further, Tabcorp considers that the Commission's analysis of the relative bargaining 
power of Tabcorp and TAB agencies is incorrect in at least two respects: 

The Draft Determination states that the bargaining position of TAB agents 
relative to Tabcorp remains "inherently weak" as a "result of Tabcorp's relative 
advantage as holder of the license to conduct off-course totalizator in NSW, 
which makes it the monopoly supplier of totalizator agency rights in NSW. 
However, as recognised elsewhere in the Draft Determination, the correct 
characterisation of the relationship between Tabcorp and TAB agents for the 
purpose of considering the Application is that Tabcorp is an acquirer of 
wagering distribution services from TAB agents in New South wales." 

The Draft Determination states that, while wagering services are the only 
services that TAB agents supply, "Tabcorp has many alternative distribution 
channels through which it can sell the right to supply wagering services to the 
public, including clubs, pubs, hotels, and its own telephone and internet betting 
services".' ' 
While Tabcorp does have alternative distribution channels through which it can 
supply its wagering products to punters, its retail outlets (including TAB agents) 
constitute its largest distribution channel (accounting for 67 per cent of sales). 
Hotels and clubs currently account for approximately 38 per cent of Tabcorp's 
wagering sales, while 29 per cent of Tabcorp's wagering sales are made 
through TAB agencies. 

lo Draft Determination at 6.3. 

l' Draft Determination at 6.22. 
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