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Dear Mr Jones 

Application for Authorisation of fixed odds wagering joint venture - supplementary 
submission in response to interested party submissions 

We act for TOTE Tasmania Pty Ltd, AClTAB Limited and Racing and Wagering Western 
Australia (together, the Applicants). 

As you are aware, the Applicants have applied to the Commission for interim and final 
authorisation under the of the Trade Practices Act 1974 (Cth) (TPA) to make, and give effect to 
two agreements. The first agreement establishes a joint venture with respect to the supply of 
fixed odds wagering services on sports, racing and other events and the acquisition of wagering 
and risk management services and ancillary services from Centrebet Pty Ltd (Centrebet). The 
second agreement, entered into with Centrebet and Centrebet International Ltd (as guarantor), 
establishes the arrangements under which Centrebet agrees to provide those services to the 
Applicants. 

Following the completion of the public consultation process, the Applicants wish to respond to 
submissions made by interested parties in response to the Application, specifically, the late 
submission lodged by Tabcorp Holdings Limited (Tabcorp). The Applicants also wish to 
respond to the late submission lodged by Tabcorp in relation to the Applicants' request for 
interim authorisation. 

Supplementary submission 

Please find enclosed a confidential supplementary submission which responds to both Tabcorp 
submissions. 

Confidentiality 

The Applicants acknowledge that this supplementary submission will be made public and placed 
on the Commission's authorisation register. However, parts of the supplementary submission 
contain information which is commercially sensitive and confidential to the Applicants. The 
Applicants request that the Commission exercise its power under section 89(5A) of the TPA to 
exclude this information from the register and treat that information as strictly confidential. 
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Information in respect of which restriction of publication is claimed is clearly indicated in square 
brackets in the non confidential redacted version of the submission, which is enclosed for 
placing on the public register. The Applicants request that the Commission place only this non- 
confidential, public version of the supporting submission on the public register. 

Please contact Geoff Carter if you have any queries in relation to this application or require any 
further information. 

Yours faithfully 
MINTER ELLISON 

Geoff Carter 
Partner 

Contact: Geoff Carter Direct phone: +61 3 8608 2090 Direct fax: +61 3 8608 1096 
Email: geoff.carter@ minterellison.com 
Partner responsible: Geoff Carter Direct phone: +61 3 8608 2090 
Our reference: GRC 30-601 0876 
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Executive Summarv 

This supplementary submission is made by TOTE Tasmania Pty Ltd (Tote Tasmania), ACTT'AB 
Limited (ACTTAB) and Racing and Wagering Western Australia (RWWA) (together, the Applicants) 
in support of the Applicants' application for authorisation (A91 123 and A91 124) in relation to the 
following agreements: 

the agreement entered into between the Applicants on 16 February 2009 relating to the formation 
of a joint venture (JV) with respect to the supply of fixed odds wagering services on sports, racing 
and other events and the acquisition of wagering and risk management services and ancillary 
services (Management Services) from Centrebet Pty Ltd (Centrebet) (JV Agreement); and 

the agreement entered into between the Applicants, Centrebet and Centrebet International Ltd (as 
guarantor) on 16 February 2009 under which Centrebet agrees to provide the Management 
Services to the Applicants (Management Services Agreement), 

together, the Agreements. 

The Applicants have applied for interim and final authorisation to make and give effect to these 
agreements - see A91 123 and A91 124 (the Application). A supporting submission was lodged by the 
Applicants in relation to the Application. 

Purpose of submission 

The purpose of this supplementary submission is to respond to submissions made by interested parties in 
response to the Application, specifically, the late submission lodged by Tabcorp Holdings Limited 
(Tabcorp). It also responds to the late submission lodged by Tabcorp in relation to the Applicants' 
request for interim authorisation. While the Applicants consider that their supporting submission (and 
correspondence regarding interim authorisation) appropriately and adequately covered the issues raised 
by Tabcorp, they consider it appropriate to respond to those issues, including to address what are 
inaccurate or misleading propositions put forward by Tabcorp. 

Weight to be given to Tabcorp's Submissions 

The weight given to Tabcorp submissions by the Commission should take into account Tabcorp's obvious 
commercial self interests for objecting to the Application (and request for interim authorisation) and the 
surrounding circumstances in which the submissions were made, including that: 

the formation of the JV and the arrangements with Centrebet in respect of which the Applicants 
are presently seeking authorisation - and to which Tabcorp objects in its submission - arise only 
because Tabcorp has terminated the existing TAB Sportsbet arrangements; 

Tabcorp's conduct purports to deny the Applicants the ability to offer fixed odds wagering 
products through TAB Sportsbet and the ability to offer fixed odds wagering products through any 
other means; and 

the Commission contacted a wide range of interested parties in relation to the Application and no 
other submissions were made which raised any concerns or otherwise objected to the Application 
or request for interim authorisation. 

The appropriate counterfactual 

Tabcorp's submission that the 'appropriate' counterfactual is that TOTE Tasmania, RWWA and ACTT'AB 
supply fixed odds wagering products to punters independently of each other and of Centrebet, and that 
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they each compete effectively with Tabcorp and other suppliers of fixed odds wagering products cannot 
be accepted. This counterfactual must be rejected because: 

for the Applicants, the barriers to entry and expansion in fixed odds wagering are not 'very low'; 

since the Applicants have been and continue to be reliant on Tabcorp for fixed odds wagering 
services, skills and knowledge, the Applicants would be effectively new entrants in relation to 
fixed odds wagering; 

the overall costs and difficulties of acquiring, developing, supporting and integrating appropriate 
technology, and the costs and difficulties associated with acquiring the necessary expertise 
required for the Applicants to manage a fixed odds wagering business of appropriate size and 
scale are, for the Applicants, [RESTRICTION OF PART O F  PUBLICATION CLAIMED]; 

the Applicants need to establish a fixed odds wagering operation of appropriate size and scale in 
order to be viable, profitable and competitive but are not independently able to do so; and 

the Applicants could not choose to reduce the number of events on which they offer fixed odds 
wagering without significantly affecting their competitiveness, since the ability to attract and 
maintain their customers - and thereby compete effectively - relies upon offering a broad range of 
bet types and events. 

There is therefore no real commercial or economic likelihood of the Tabcorp Counterfactual occurring 
such that it should be regarded as a viable counterfactual for the purposes of the Commission's analysis. 
The only credible counterfactual is the Cessation 1 Reduction Scenario as adopted by the Applicants in 
their supporting submission. The likelihood of this counterfactual arising absent interim and final 
authorisation of the arrangements is real and it is therefore imperative that the Applicants are able to make 
and give effect to these arrangements on and from 29 May 2009. 

Anti competitive detriment 

The Applicants reject Tabcorp's contention that that the arrangements tend to fix the odds (price) of fixed 
odds wagering products offered by the Applicants and Centrebet. Under the arrangements between the 
Applicants and Centrebet, Centrebet's role is that of a service provider engaged to provide each of the 
Applicants with these services (including pricing) in accordance with certain parameters and service 
levels set by the Applicants. Centrebet's determination of pricing to be offered by the Applicants will 
reflect these joint venture thresholds and parameters, while Centrebet's own pricing will reflect 
Centrebet's own risk profile and margin parameters - thus resulting in different pricing. The likelihood of 
different pricing is expressly recognised in the Management Services Agreement. In any event, even if 
there is a technical risk that the arrangements between the Applicants and Centrebet could contravene the 
prohibitions on price fixing, then the purpose of authorisation is precisely to protect against that risk. 

The Applicants also reject Tabcorp's contention that the arrangements have the purpose of limiting the bet 
types and events offered by the Applicants to those made available by Centrebet. The Management 
Services Agreement makes it clear that if Centrebet does not offer a bet type or event that an Applicant 
wished to offer its customers, the Applicant has the ability to source services (under which that bet type or 
event was made available) from a third party or seek to offer the bet type or event itself if it could 
appropriately manage the risk of doing so. 

Conclusion 

Fundamentally, it must be recognised that the relevant anti competitive detriment to consider is that 
which is likely to arise when comparing the 'factual' to the appropriate counterfactual - the Cessation / 
Reduction scenario. The arrangements ensure that the Applicants can continue to supply fixed odds 
wagering products [RESTRICTION OF PART OF PUBLICATION CLAIMED], thereby ensuring 
three additional suppliers remain in the fixed odds wagering industry to compete against Tabcorp and 
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other operators (including Centrebet) - a pro competitive (or at the very least a competitively neutral) 
outcome. When the 'factual' is compared with the Cessation / Reduction Scenario, it is clear that the 
potential for any anti competitive detriment is outweighed by the significant public benefits likely the be 
generated. 
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Supplementary submission 

1. Introduction 
1.1 The Application 

As the Commission is aware, on 16 February 2009, TOTE Tasmania Pty Ltd (Tote Tasmania), 
ACTTAB Limited (ACTTAB) and Racing and Wagering Western Australia (RWWA) (together, 
the Applicants) entered into the following two agreements relating to the formation of the fixed 
odds wagering joint venture and the acquisition of wagering and risk management services and 
ancillary services from Centrebet Pty Ltd (Centrebet): 

a joint venture agreement entered into by the Applicants (JV Agreement); and 

a management services agreement entered into by Centrebet, Centrebet International Ltd 
(as guarantor for Centrebet's obligations) and each of the Applicants (Management 
Services Agreement). 

For the purposes of this supplementary submission, the JV Agreement and Management Services 
Agreement are together referred as the Agreements. 

The Applicants have applied for interim and final authorisation to make and give effect to these 
agreements (see A91 123 and A9 1 124) (the Application). A supporting submission was lodged 
by the Applicants in relation to the Application. 

1.2 Purpose of supplementary submission 
The purpose of this supplementary submission is to respond to submissions made by interested 
parties in response to the Application, specifically, the two late submissions lodged by Tabcorp 
Holdings Limited (Tabcorp) in relation to: 

the Application generally (Tabcorp Submission); and 

interim authorisation (Tabcorp Interim Authorisation Submission). 

While the Applicants consider that their supporting submission lodged with the Application (and 
their correspondence relating to interim authorisation) appropriately and adequately covered the 
issues raised by Tabcorp, they nevertheless consider it appropriate to respond to those issues, 
including to address what are inaccurate or misleading propositions put forward by Tabcorp. This 
supplementary submission provides an overview of the submissions made by Tabcorp in the 
Tabcorp Submission and in Tabcorp Interim Authorisation Submission and sets out the 
Applicants responses to those submissions. 

2. Tabcorp Submission 
2.1 Substance of Tabcorp's submissions 

Tabcorp Submission 

The Tabcorp Submission contains two principal areas of purported concern. These can be 
summarised as follows. 

First, according to Tabcorp, the supporting submission to the Application incorrectly identifies the 
counterfactual to be applied to the relevant conduct under the tests for authorisation. Tabcorp 
submits that the 'correct' counterfactual is that 'TOTE Tasmania, RWWA and potentially 
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ACITAB supply fixed odds wagering products to punters independently of each other and of 
Centrebet, and that they each compete effectively with Tabcorp and other suppliers of fixed odds 
wagering products in respect of their price and product offering." The Applicants' response to 
Tabcorp's submissions on the appropriate counterfactual is set out below in section 3. 

Second, according to Tabcorp, the supporting submission does not address the 'significant Trade 
Practices concerns raised by the conduct described in the Application', specifically that the 
relevant conduct would contravene the prohibitions in section 45 on price fixing and exclusionary 
provisions.2 The Applicants' response to Tabcorp's submissions on anti competitive implications 
of the arrangements is set out below in section 4. 

Tabcorp Interim Authorisation Submission 

The Tabcorp Interim Authorisation Submission largely replicates its propositions in the Tabcorp 
Submission. The Applicants response to Tabcorp's submissions (insofar as they are not already 
covered in sections 3 and 4) is set out in section 5. 

Weight to be given to Tabcorp submissions 
The weight given to Tabcorp submissions by the Commission should take into account Tabcorp's 
obvious commercial self interests for objecting to the Application (and request for interim 
authorisation) and the surrounding circumstances in which the submissions were made. 

As noted previously, each of the Applicants currently offer fixed odds wagering on sports, racing 
and other events to customers via their participation in the national fixed odds wagering book 
operated by Tabcorp under the TAB Sportsbet brand and have done so for approximately 10 years. 
Tabcorp has given notice to each Applicant that it intends to terminate these arrangements as of 
29 May 2009. In light of Tabcorp's termination of these arrangements, the Applicants' existing 
avenue for supplying fixed odds wagering products to their customers will close with effect from 
this date. 

The formation of the JV and the arrangements with Centrebet in respect of which the Applicants 
are presently seeking authorisation - and to which Tabcorp objects in its submission - arise only 
because Tabcorp has terminated the existing TAB Sportsbet arrangements. In effect, Tabcorp's 
conduct purports to deny the Applicants the ability to offer fixed odds wagering products through 
TAB Sportsbet and the ability to offer fixed odds wagering products through any other means. 

Tabcorp now seeks to deter or prevent other parties from participating effectively in the wagering 
industry, by objecting to the establishment of a competing fixed odds wagering operation of 
significant scale and size. This is exemplified by Tabcorp's suggestion in its submission that the 
Applicants could continue to offer fixed odds wagering products following the termination of TAB 
Sportsbet arrangements by 'simply tak[ing] the odds available on the TAB Sportsbet website, 
[and] adjust[ing] these odds according to their internal risk management policyr. 

The Commission contacted a wide range of interested parties in relation to the Application for 
interim and final authorisation, including other totalisators, corporate bookmakers, bookmakers' 
associations, racing clubs, regulatory bodies, gaming commissions and departments, as well as the 
shareholders of the Applicants. No other submissions were made which raised any concerns or 
otherwise objected to the Application. 

' Tabcorp Submission, section 1, page 1 .  
Tabcorp Submission, section 1 ,  page 1 .  
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The appropriate counterfactual 
Introduction 
Overview of the Applicants' views on the appropriate counterfactual 

The Applicants' supporting submission canvassed the possible counterfactual scenarios that may 
arise (at least in theory). For the reasons set out in the supporting submission, the commercial or 
economic likelihood of either the 'Status Quo Scenario' or the 'Alternative Supplier Scenario' (as 
identified in the supporting submission) occurring is so remote such that neither should be 
regarded as a viable counterfactual. 

In the Applicants' view, the only scenario which has a likelihood of occurring (absent 
authorisation) - and therefore the scenario that should be adopted as the primary counterfactual - 
is the 'Cessation / Reduction Scenario'. [RESTRICTION OF PART OF PUBLICATION 
CLAIMED]. EXCLUDED FROM 

The Tabcorp counterfactual PUSL!C REG%SYE!3 

Tabcorp submits that the 'correct' counterfactual is that 'TOTE Tasmania, RWWA and potentially 
ACTI'AB supply fixed odds wagering products to punters independently of each other and of 
Centrebet, and that they each compete effectively with Tabcorp and other suppliers of fixed odds 
wagering products in respect of their price and product offering' (Tabcorp ~ounterfactual)~. 
Tabcorp contends that this is because4: 

the barriers to entry and expansion in the fixed odds wagering market are very low; 

each of the Applicants is a well established participant in the wagering market; 

the technology and expertise required to manage a fixed odds wagering business is neither 
difficult to obtain nor prohibitively expensive; 

in order to be viable, profitable and competitive, the Applicants do not need to establish a 
fixed odds wagering operation the size and scale of Centrebet or Tabcorp; and 

the Applicants could choose to reduce the number of events on which they offer fixed 
odds wagering without significantly affecting their competitiveness. 

The Applicants reject these contentions put forward by Tabcorp and its proposition that the 
appropriate counterfactual is therefore the Tabcorp Counterfactual. 

Barriers to entry and expansion 
Tabcorp's proposition that there are 'very low' barriers to entry and expansion in relation to fixed 
odds wagering is inaccurate and misleading. 

Ease of entry and expansion 

The offering of fixed odds wagering products that are priced in a way that is competitive, accurate 
and yet also profitable in a global sports schedule that operates 24 hours a day, 365 days a year is 
a difficult and complex task for any actual or potential participant in fixed odds wagering. This is 
particularly true for participants such as the Applicants that have relied on a service provider to 
provide a 'whole business solution' for the last decade. 

Tabcorp Submission, section 1, page 1 and section 3.1, page 3. 
Tabcorp Submission, section 3.1, page 3. 
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In this respect, contrary to Tabcorp's proposition that the 'only' barrier to entry to fixed odds 
wagering is a wagering licence5, there are range of other barriers or significant difficulties faced 
by both new entrants and existing participants hoping to expand their fixed odds wagering 
operations. These include: 

the upfront and ongoing costs and difficulties associated with acquiring and maintaining 
necessary technology and integrating it with existing systems (discussed further in section 
3.4); 

the costs of and difficulties in accessing appropriate expertise (discussed further in section 
3.4); 

costs associated with marketing (including those incurred to launch an operation and 
establish brand recognition and those incurred on an ongoing basis); 

costs associated with the payment of product fees; 

difficulties with access to television space, such as the Sky Channel and 2KY networks 
(which are controlled by Tabcorp). EXCLUDED FROM 

[RESTRICTION OF PART OF PUBLICATION CLAIMED]. PUSL~C ~ E O ~ C ~ ~ E R  
Contrary to the impression that the Commission is likely to gain from the Tabcorp Submission, 
there are several examples (including those detailed below) where a new entrant to fixed odds 
wagering in Australia has not been able to sustain its operations due to: 

lack of experienced risk management staff; 

insufficient working capital; 

no critical mass of customers; 

high customer acquisition cost; 

limited industry understanding; 

high regulatory and compliance costs; and 

lack of brand recognition. 

Recent examples of failed entry 

Examples of recent entrants into fixed odds wagering in Australia that have failed or been sold 
whilst not trading profitably include: 

Lasseters, a bookmaking business that closed down 18 months after it commenced 
operations; 

Racing Odds , a bookmaking business which had cash flow problems and was sold to 
Bartholomew Bookmaking Pty Ltd; and 

Centreracing / Multibet, a bookmaking business which could not operate profitably and 
was sold to the NT TAB Pty Ltd (which in turn is owned by the UNiTAB Wagering 
Group, a member of Tatts Group). 

Examination of two further examples illustrates the barriers to entry into fixed odds wagering in 
Australia: 

Tabcorp Submission, section 3.2 page 3. 
PUBLIC VERSION Application for Authorisation - Fixed Odds Wagering Joint Venture - Supplementary Submission I page 9 



Portlandbet - After listing on the ASX in 2007, Portlandbet was unable to sustain 
operations after attempting to tap into the competitive European and Australian markets 
with a full service product. With no brand presence or differentiation from existing 
wagering operators, Portlandbet was only able to attract the 'smart' or 'industry' clients 
which resulted in the business generating less than 1% wagering revenue margins, 
rendering it unprofitable and causing it to cease to trade. Portlandbet traded for just over 
15 months. 

Victorian Bookmakers Association (VBA) - A number of racing bookmakers in Victoria 
were granted the licence to supply bets on sport as an extension to their existing racing 
product in an attempt to maintain their existing clientele and grow their customer base. 
The bookmakers, while adept at operating a racing business, were unable to maintain the 
sports betting product due to the 24 hours a day I 365 days a year demands of maintaining 
a competitive sports book on sports conducted globally and the costs involved in 
effectively managing the betting product. 

Luxbet and 'low' bam'ers to entry 

Tabcorp's example of the 'very low' barriers to entry and expansion in fixed odds wagering is the 
recent entry of its subsidiary ~ u x b e t ~ .  The substance of Tabcorp's submission in this respect is 
that Tabcorp established Luxbet at low cost and with few resources and accordingly that the 
Applicants should each be able to achieve something similar. This submission is flawed for the 
following reasons: 

The establishment of Luxbet was supported and funded by Tabcorp, Australia's largest 
wagering operator with wagering turnover of over $9 billion7, profit of $264.4 million (in 
200712008), 2900 employees, 2573 retail outlets, 700,000 'regular' customers, on course 
betting at 267 racecourses and broadcasting through SKY Channel and 2KY radio 
networkss. 

In circumstances where Luxbet - as a new entrant - was operating at loss, Tabcorp would 
be in a position to absorb any 'start up' losses. None of the Applicants would be in a 
position to financially support a fixed odds wagering subsidiary or division which 
operated at a loss, even in the short term. 

To establish Luxbet, Tabcorp purchased an established bookmaking operation - Bill 
Hurley's Sportsbook - complete with book management, risk management capabilities 
and customer base, at an estimated cost of $15 mi l l i~n .~  None of the Applicants have the 
individual financial capacity to make such a substantial investment in order to establish 
and conduct a fixed odds wagering operation. 

Tabcorp relied heavily on its existing fixed odds wagering expertise to establish Luxbet. 
Luxbet was established with an existing risk management structure already in place, and 
staffed with appropriate number of skilled employees, including an experienced 
management team drawn from within the Tabcorp business. (Staffing of Luxbet is 
discussed further in section 3.4.) The Applicants do not have the advantage of such 

Tabcorp Submission, section 3.2, page 3. 
Tabcorp Holdings Ltd Full Year Results Presentation 7 August 2008. 
Tabcorp Concise Annual Report 2008 at 6 - 7. 
See extract from an e.Commerce report by Stewart Carter, vol 15, number 8,2008 published at 

htt~://www.ecommercere~ort.com.au/storv23.r1ho. "The price hasn't been revealed, and TABCorp will only 
confirm that the company has bought some of Hurley's assets. However TABCorp has said the new operation, 
including the cost of Bill Hurley 's Sportsbook, has cost it around $15million." 
PUBLIC VERSION Application for Authorisation - Fixed Odds Wagering Joint Venture - Supplementary Submission I page 10 



expertise - since they have been reliant on Tabcorp for fixed odds wagering services, 
skills and knowledge for approximately 10 years. 

Tabcorp appears to have provided Luxbet with significant funds for marketing and other 
promotional activities. In addition widespread launch marketing, Luxbet, for example, has 
spent an estimated $1- $2 million entering into an arrangement with the Richmond 
Football Club under which it will be co-major sponsor.'0 None of the Applicants would 
have the capacity to contribute such significant funds towards the marketing of their own 
fixed odds wagering operations or otherwise undertake such a high profile and expensive 
exercise. 

The Applicants note that while Tabcorp contends that the Luxbet business will be run 
completely independently from the Tabcorp - overall control of Luxbet is exercised by 
Craig Nugent who also controls the TAB Sportsbet business, while Malcolm Hunter also 
appears to be involved in both Luxbet and the TAB Sportsbet businesses. This appears to 
contradict Tabcorp's claim that 'although Luxbet is owned by Tabcorp and its management 
reports to Tabcorp management for regulatory reasons, it otherwise operates 
independently of Tabcorp's fued odds wagering business (with separate ofices, call 
centre, staf and technology)'. " 

Corporate bookmakers and traditional bookmakers. 

Tabcorp's contention that the low barriers to entry are evidenced by the large number of small 
corporate bookmakers operating in the Northern Temtory and the many small 'traditional' 
 bookmaker^'^ implies that each of the Applicants could independently establish and operate 
equally small but viable fixed odds wagering operations. 

There are number of factors which undermine the credibility and accuracy of a comparison 
between corporate bookmakers in the Northern Temtory and 'traditional' bookmakers on one 
hand, and the Applicants on the other hand. 

Unlike Tabcorp, the Applicants are each State or Temtory owned government corporations or 
authorities and have significant ties to their 'home' jurisdictions. If they sought to establish and 
conduct an independent fixed odds wagering business, they would be required or expected to do 
so in their 'home' jurisdiction. They could not - as Tabcorp has done with Luxbet - establish their 
fixed odds wagering operations in the Northern Territory to take advantage of an advantageous 
tax regime, an absence of compulsory requirements to return a proportion of their profits or 
otherwise contribute to the racing industry and lack of restrictions on the types of wagers that can 
be offered. These features provide corporate bookmakers operating in the Northern Territory - 
large and small - with substantially lower overheads and generally permit them to offer superior 
odds and broader wagering options (including TOTE derivative products and credit betting 
products), thereby allowing them to operate both profitably and competitively with larger 
operators. Indeed, Tabcorp has publicly stated that corporate bookmakers have a significant 
competitive advantage compared with Tabcorp's [totalisators] 'as they operate from jurisdictions 
that have lower tax rates, lower industry fees and greaterproductfreedom'.'3 The Applicants do 
not currently have these advantages. It is therefore misleading to suggest that because small NT 
corporate bookmakers can establish and operate viable and competitive fixed odds wagering 
operations, so too could the Applicants. 

It is equally misleading to suggest that because small 'traditional' bookmakers may be able to 
establish and operate viable and competitive fixed odds wagering operations, so too could the 

10 htt~:Nwww.news.co1n.au/l1eraldsun/storv/0,2 1985.24955954- 19742,OO.html. 
I 1  Tabcorp Submission, section 3.2, page 3 and 4. 
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Applicants. These bookmakers are sole traders or small companies which carry on under 
completely different business models to the Applicants. They have significantly lower overheads 
and typically limit their operations to 'on course' wagering on racing events (rather than sports). 

The Applicants also note that they are State or Temtory owned government corporations or 
authorities, with statutory objectives, functions and obligations. The needs and objectives of these 
corporate and traditional bookmakers and the Applicants in relation to conducting a fixed odds 
wagering operation are considerably different. 

Further, the Applicants reject Tabcorp's claim that there are 'large' numbers of these small 
corporate and traditional bookmakers that are viable and competitive. The Applicants submit that 
significant numbers of these small bookmakers are in fact unprofitable and have exited the 
industry or sought to merge with other, larger operators. This is exemplified by the reduction, 
over the past 5 years, of the number of corporate bookmakers licensed and operating from in the 
ACT down to one single active corporate bookmaker. Examples of corporate bookmakers that 
have been unsuccessful in entering and successfully competing in fixed odds wagering are set out 
above. 

Dominance of larger operators 

The focus in the Tabcorp Submission on the existence of small corporate bookmakers and 
traditional markets fails to acknowledge that while such small players exist, they compete 
principally on the fringes (and are often reliant on such regulatory differences such as the ability 
to offer credit betting to attract business). While competitive, fixed odds wagering is dominated 
by larger operators such as Tabcorp, Sportingbet, International All Sports (IAS) and Centrebet. 
The stronger presence of these larger operators has led to some consolidation among corporate 
bookmakers, with f m s  either seeking to acquire, merge or divest. This includes: 

Sportbet - which has acquired approximately 12% of IAS; 

Sportsbook - which was acquired by Tabcorp and formed the basis for the development of 
Luxbet; 

Sports alive - which is believed to be looking for investors; 

Centrebet - which seeking to acquire IAS; and 

Centre Racing - which was recently acquired by the Tatts Group. 

3.3 Applicants are not well established participants 
While the Applicants are established participants in relation to wagering generally, such 
'establishment' relates only to their pari mutuel operations. It is incorrect to say (as contended by 
~abcorp '~)  that they are not new entrants or are otherwise well established in relation to the 
independent supply of fixed odds wagering products. 

Each of the Applicants currently offers fixed odds wagering to their customers via their 
participation in the national fixed odds wagering book operated by Tabcorp under the TAB 
Sportsbet brand. Under these TAB Sportsbet arrangements, the Applicants are effectively 
representatives of Tabcorp in relation to the offering of fixed odds wagering products. Each 
Applicant only offers these fixed odds wagering products as a representative of Tabcorp and is 
tied to Tabcorp's systems, brand, and end-to-end management of the process. 

l2 Tabcorp Submission, section 3.2, page 4. 
l 3  h t t p : / / ~ ~ ~ . t a b ~ o ~ . c o m . a u / n e w s  rnediarel detail print.aspx?view=382. 
l4 Tabcorp Submission section 3.3, page 4. 
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The completeness of the services provided to the Applicants by Tabcorp and the reliance of the 
Applicants on Tabcorp is reflected in contractual arrangements between each Applicant and 
Tabcorp which underpin the TAB Sportsbet arrangements. These contractual arrangements 

r.2 W ," 
i- provide that Tabcorp is responsible for (in broad terms): [RESTRICTION OF PART OF 

a: 69 
!.L '- 

PUBLICATION CLALMED] 
C:) 
id In short, Tabcorp - not the Applicants - is responsible for conducting and managing the fixed 

it.! 
b7 odds wagering operation. In particular, the Applicants [RESTRICTION OF PART OF 
2 0  
J-J PUBLICATION CLAIMED]. 

The Applicants have been and continue to be reliant on Tabcorp for fixed odds wagering services, 
skills and knowledge. [RESTRICTION OF PART OF PUBLICATION CLAIMED]. To say 
they are not new entrants in conducting and managing fixed odds wagering operation is therefore 
misleading. 

Under the arrangement with Tabcorp, the Applicants offer and promote fixed odds wagering 
products under TAB Sportsbet brand - not under their own brands. While the Applicants may 
have established brands in relation to their pari mutuel wagering operations, their brands are not 
established in relation to fixed odds wagering. As a result of the termination of the TAB Sportsbet 
arrangements, the Applicants would incur some costs in establishing new brands in relation to 
fixed odds wagering. The Applicants also rely on the well recognised TAB Sportsbet central 

C phone number, and would incur costs in re-educating customers to new phone numbers. 
SLU 

i- 
c.9 While the Applicants each have a customer list, a large proportion of those customers are 

c2 customers because the liquidity in the TAB Sportsbet book (and the pricing and product offering 
ad that liquidity permits) is attractive to them. Even if each Applicant were able to establish and 
€Z conduct fixed odds wagering operations independently, [RESTRICTION OF PART OF 
e, -- PUBLICATION CLAIMED]. For Luxbet, however, the acquisition of an existing business (and 

-- A 
;-5 '0  its customer list) will have assisted it in minimizing customer leakage towards more liquid books. x -  UIz Tabcorp's claim that 'Luxbet's acquisition of a customer list and customer information is not 

relevant' is therefore misleading. 

3.4 Required technology and expertise 
Tabcorp's assertion that the technology and expertise required to manage a fixed odds wagering 
operation are not difficult to obtain or prohibitively expensive1' is inaccurate. 

To operate efficiently, profitably and compete effectively, the Applicants have determined that 
they would need to conduct an operation of sufficient size and scale, with an appropriately broad 
product offering - that is, a 'full service' fixed odds wagering operation. Issues relating to size and 
scale are discussed in detail in section 3.5 below. For each Applicant to conduct this type of full 
service operation, it would require the Applicant to make significant investments in technology 

-- ez (specifically, risk management systems) and expertise (in the form of bookmakers). 

Technology 
ix t.9 
LL 5 While there is ready access to the required technology, the Applicants consider that the overall 

i l J  ef. costs and difficulties of acquiring, appropriately developing, supporting and integrating such 
a technology [RESTRICTION OF PART OF PUBLICATION CLAIMED]. ao 
J l  
U It is not possible to simply purchase a risk management system 'off the shelf at low cost. As noted 
W: in the Applicants earlier submission, recognised risk management systems cost between $250,000 uz  and $2 million in up front costs (depending on the sophistication of the system), plus significant 

'' Tabcorp Submission, section 3.4, page 5. 
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ongoing support costs. ACTTAB, for example, estimates that [RESTRICTION OF PART OF 
PUBLICATION CLAIMED]. This would represent significant capital investment when 
measured against ACTTAB annual fixed odds wagering turnover and after tax profits on fixed 
odds wagering turnover of approximately [RESTRICTION OF PART OF PUBLICATION 
CLAIMED]. It would also be significant when measured against the turnover and after tax profits 
of TOTE Tasmania and RWWA. 

There is also associated difficulties, resources and time involved with integrating the system with 
existing technology utilised by the Applicants. For example, TOTE Tasmania estimates the cost 
of this integration task using specialist contractors is [RESTRICTION OF PART OF 
PUBLICATION CLALMED]. Integration of the Centrebet system with each of the Applicant's 
wagering systems - and with a fully co-operative counterparty in Centrebet - is estimated to take 
[RESTRICTION OF PART OF PUBLICATION CLAIhlED]. Integration of a fixed odds 
system without a fully co-operative counterparty which services other clients would likely to be 
significantly more difficult. 

Expertise 

Tabcorp contends the expertise and pricing information required by the Applicants could readily 
be obtained and at low cost. This is an oversimplification. 

In circumstances where a party is looking to establish and conduct a 'full service' operation, 
relying on a small number of bookmakers and determining pricing through 'market research' (as 
proposed by Tabcorp) is not sufficient nor desirable. To be a fully effective, viable and 
competitive supplier of fixed odds wagering products, the operation requires more than 'simply 
tak[ing] the odds available on the TAB Sportsbet website' (as proposed by Tabcorp) - it would 
need to be underpinned by a sufficient number of adequately skilled book markers I experts to 
monitor developments and contribute to the determination of pricing for products and associated 
risk management, as well as a sufficient number of operational and support staff. 
[RESTRICTION OF PART OF PUBLICATION CLAIMED]. 

The Applicants would also face considerable difficulty in accessing (in their respective 
jurisdictions) a sufficient number of skilled bookmakers 1 experts across different event types (ie 
racing, sports, etc) to support an independent operation. While there may be a ready supply of 
labour with fixed odds management skills in Victoria, New South Wales and the Northern 
Territory, this is not the case in Tasmania and Western Australia. With insufficient supply, skilled 
labour would need to be sourced from Victoria and New South Wales, adding to labour costs. 

The Applicants reject Tabcorp's contention that the reference in the Applicants supporting 
submission to Centrebet having 'some 70 bookmakerslanalysts and advanced technology' 
misleadingly implies that each of the Applicants would need similar resources and expertise to 
establish and independently operate an effective and competitive fixed odds business.16 It is clear 
from the submission that the Applicants consider that they would require suficient expertise and 
technological systems to support a fixed odds wagering operation - not that they would each 
require 70 bookmakers 1 analysts. Indeed, the submission provides an example of what one 
Applicant considers sufficient expertise where it states that: 

[RESTRICTION OF PART OF PUBLICATION CLAIMED]. 

Clearly what each Applicant would consider sufficient expertise may differ, depending on their 
individual circumstances. ACTTAB estimates, for example, [RESTRICTION OF PART OF 
PUBLICATION CLAIMED]. By any measure, this would not be a viable proposition. 

l6 Tabcorp Submission, section 3.4, page 5. 
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When the capital investment in technology, expertise and other start up costs is measured as a 
return on the turnover required to generate a profit from fixed odds wagering the outcome is poor. 
[RESTRICTION OF PART OF PUBLICATION CLAIMED]. EXCUG)EQ Z%.IVI 

Luxbet expertise 

Contrary to Tabcorp's assertion that obtaining expertise is not difficult to obtain or prohibitively 
expensive, it has established Luxbet.com and in doing so created 'up to 30 jobs.. .in the Northern 
Territory and in small number in ~ ~ d n e ~ ' , "  including an experienced managerial team: 

'Luxbet.com will be led by Craig Nugent, who will head a team of experienced managers. 
They are: Malcolm Hunter (Business Operations and Development Manager), Stephen 
Brassel (General Manager - Marketing and Media), Andrew Vouris (General Manager - 
Northern Territory Operations) and Shun  Beirne (General Manager ~ookmakin~)' . '~ 

Using Tabcorp's own staffing figures for Luxbet, the Applicants estimate that Tabcorp has spent 
approximately $2.58 million in labour costs when establishing ~ u x b e t . ' ~  

Pricing 

Tabcorp's proposition that the Applicants could simply price their products through market 
research or, more specifically, by 'simply tak[ing] the odds available on the TAB Sportsbet 
website, [and] adjust these odds according to their internal risk management policy"0 is 
unrealistic for a range of reasons: 

First, utilising pricing information directly from the TAB Sportsbet website carries with it 
considerable risks, not least because it reveals nothing about the how the product came to 
be priced at the odds presented or the risk parameters and margins that were taken into 
account. Following pricing from Tabcorp would mean following Tabcorp's risks. Tabcorp 
may well have priced certain products at a loss. 

Second, the odds would still need to be adjusted by the Applicant to reflect its individual 
risk profile, and the fixed odds book managed through to the completion of the event. This 
would require sufficient degree of risk management expertise, something that the 
Applicants lack, since book management is currently performed by Tabcorp. 

Third, it would provide Tabcorp with considerable power to set the basis upon which the 
Applicants each priced their respective fixed odds wagering products. 

Fourth, Tabcorp has threatened legal proceedings against corporate bookmakers claiming 
copyright over its data and prices (specifically, TOTE odds) which have been used by 
corporate b~okrnakers.~' If the Applicants were to simply copy the TAB Sportsbet website 
odds, they would potentially risk similar proceedings by Tabcorp. 

Framing a market 

Tabcorp's contends that in practice fixed odds wagering operators would not 'frame a market' by 
managing risk in respect of each individual book but rather would apply a margin so that they will 

l9  Calculation based on allowing an average salary of $150,000 (plus 20% for on-costs) for each of the five 
managers, plus an average salary of $50,000 (plus 20% for on-costs) for 28 other employees in the Northern 
Territory and Sydney (based on estimated total staff of 33). 
20 Tabcorp Submission, section 3.4, page 5. 

www.theage.com.au article, "Odds battle may head to courts" by Tom Reilly, 7 December 2008 
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win 'over time'.22 m e t h e r  or not a fixed odds wagering operator should seek to ensure that each 
book is perfectly balanced or that its books as a whole are profitable is a question of degree, and 
dependent on the individual operator's liquidity and propensity for risk. In any event, managing 
risk solely in the way described by Tabcorp appears to be premised upon the fixed odds wagering 
operator having sufficient liquidity 'over time' to manage risk in this way. In the Applicants' view, 
they would lack sufficient liquidity. For the reasons outlined in the submission, in order to 
manage this risk individually, the Applicants have sought to engage in pooling and to outsource 
the risk management role to Centrebet, which is better resourced to appropriately manage risk in 
an individual book and more broadly. 

Quality of technology and expertise 

Tabcorp's propositions in relation to expertise seem to suggest that the Applicants could use 
inferior sources of risk management expertise in order to establish their independent fixed odds 
businesses. This would only apply if the Applicants intended to supply inferior product offering. 
To supply a competitive, attractive product offering (in terms of events offered, events covered, 
bet types / propositions and size of wagers taken) - which the Applicants consider essential to 
operate effectively and viably - then quality expertise and risk management systems to assist with 
accurate and timely market pricing is fundamental. 

Size and scale of fixed odds wagering operation 
It is simply incorrect to contend, as Tabcorp has in its submission, that the Applicants do not need 
to establish independent fixed odds wagering operations the size and scale of Centrebet or 
Tabcorp in order to be viable, profitable and competitive.23 The Applicants reject Tabcorp's 
central propositions that independent fixed odds wagering operations established by TOTE 
Tasmania, RWWA (and, to a lesser extent, ACTTAB) could compete effectively with larger 
participants because: 

TOTE Tasmania and RWWA are 'medium sized' operators in the fixed odds wagering 
market; 

the Applicants do not need to pool their respective liquidity in order to accept wagers or 
maintain a large product offering; and 

even if the Applicants reduced their product offering, this would not significantly affect 
their ability to compete.24 

Such contentions oversimplify the complex nature of fixed odds wagering and the unique 
circumstances in which the Applicants are placed, including their size, location, financial position 
and government ownership. These issues are discussed below in sections 3.6,3.7 and 3.8. 

As a threshold issue, (as noted in the Applicants' supporting submission) the commercial driver 
behind the Applicants each having initially entered into the existing (but soon to expire) TAB 
Sportsbet arrangements with Tabcorp is that they do not have the means to individually conduct 
efficient and profitable fixed odds wagering operations which offer the same scale and scope of 
fixed odds wagering products as those offered under the TAB Sportsbet arrangements, and thereby 
the means to compete effectively in relation to the supply of fixed odds wagering products. Had 
they been able to do so, they would not have needed nor sought to enter into the TAB Sportsbet 
arrangements. The Applicants' respective capacities to individually conduct a fixed odds 

* Tabcorp Submission, section 3.4, page 5 -6. 
23 Tabcorp Submission, section 3.5, page 6. 
24 Tabcorp Submission, section 3.1 page 3 and section 3.5(a) page 6. 
PUBLIC VERSION Application for Authorisation - Fixed Odds Wagering Joint Venture - Supplementary Submission I page 16 



wagering operation have not changed merely because Tabcorp has elected to terminate the TAB 
Sportsbet arrangements. 

3.6 Size of the applicants 
Tabcorp's proposition that 'acting independently, TOTE Tasmania and RWWA would be medium 
sized operators in the fixed odds wagering markett2' implies that they would be of sufficient size 
to establish and operate their own independent fixed odds wagering operations in a manner which 
would allow them to effectively compete with larger operators such as Tabcorp. This is 
inaccurate. 

Applicants are small players 

Measured against Tabcorp and other large fixed odds wagering operators, it can clearly be seen 
that the Applicants are small (and in AC'ITAB's case - extremely small) players. In this regard, 
the Applicants refer to the 200712008 turnover figures provided in their supporting submission. 
The Applicants further note that their combined after tax profits in 2007108 of $10.976 million26 is 
insignificant compared with Tabcorp's reported profit (before income tax and impairments) of 
$763 million" (in 200712008) or after tax profit of $449.5 million (in 200612007). 

A further example of the sheer difference in the size of the Applicants fixed odds wagering 
operations compared with Tabcorp is the fact that the turnover of Tabcorp's fixed odds businesses 
on the 2008 Emirates Melbourne Cup day of approximately $10 million2* was more than 
ACTI'AB's entire fixed odds turnover for 200712008 and just under half of TOTE Tasmania's 
entire fixed odds turnover for 200712008. 

Tabcorp's submission itself demonstrates that the Applicants are small players in relation to fixed 
odds wagering. Based on Tabcorp's own estimates of Australian based fixed odds wagering 
turnover in the Northern Territory ($4.5 billion) and fixed odds wagering turnover outside the 
Northern Territory ($1.71 6 billion)29 - which together total $6.216 billion - the Applicants would 
represent (based on the Applicants 200712008 fixed odds turnover) the following proportions: 

TOTE Tasmania: 0.3% 

RWWA: [FCESTRICTTON OF PART OF PUBLICATION CLATME YXCLUDED FROM 

In this context, the Applicants note the arrangements with Centrebet does not cover the supply of 
TOTE odds products, nor credit betting. However, the Applicants submit that even if the supply 
of TOTE odds products was removed from total fixed odds turnover for the purposes of 
determining the Applicants respective shares (which the Applicants believe is inappropriate), each 
Applicant would still represent a relatively small proportion of total fixed odds wagering turnover. 

Viability of 'small' players 

Implicit in Tabcorp's contention that a small operator with less than $50 million in fixed odds 
wagering turnover could be viable and effectively compete with larger operators is that the 
Applicants could also independently establish and operate small but viable and competitive fixed 
odds wagering operations. As discussed above in section 3.2, this is inaccurate. 

25 Tabcorp Submission, section 3.5(b) page 6. 
26 2007108 Annual Reports of TOTE Tasmania Pty Ltd, RWWA and ACTTAB Ltd. 
27 Tabcorp 200712008 Annual Report. Note that an (abnormal and non-reoccurring) impairment write-down 
associated with the Victorian wagering licence reduced this to a loss after tax of $165 million. 
28 htt~:llwww.tabcor~.com.au/news niediarel detail.aspx?view=382. 
29 Tabcorp Submission, section 3.5(b), page 7. 
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3.7 Liquidity, pooling and managing risk 
The purpose of the arrangements that the Applicants have sought to be authorised is to address a 
range of commercial obstacles facing the Applicants in respect to of their ability to individually 
conduct their own fixed odds wagering operations efficiently, economically and competitively, 
while offering a sufficiently broad range of wagering products at attractive odds for their 
respective customers. 

A key obstacle is their size and scale and how this impacts on their liquidity. 

Liquidity and pooling 

The Applicants are all small fixed odds wagering operators operating with relatively high margins 
in order to return a profit and maintain viability. [RESTRICTION OF PART OF 
PUBLICATION CLAIMED]. Being a small operator [RESTRICTION OF PART OF 
PUBLICATION CLAIMED] makes it very difficult to achieve the requisite scale to achieve 
liquidity to hold substantial wagers. Absent appropriate scale, a fixed odds book is very volatile, 
with even small wagers causing dramatic fluctuations in odds. 

Taking larger wagers therefore carries with it significant risk and it would be appropriate and 
indeed necessary for the Applicants operating independently to adopt a conservative approach 
when faced with such risk - whether by refusing to take wagers, by offering less competitive odds 
or by lowering wagering limits. This need for a conservative approach is particularly important in 
the Applicants' case, having regard to their Government ownership and Government's 
conservative approach to risk. 

The ability for small operators like the Applicants to hold bigger wagers individually would 
ultimately become extremely difficult, result in a poorer product offering for punters and 
undermine the ability of the operator to retain customers that like to place larger wagers, thereby 
impacting on the Applicants' competitiveness and profitability. 

The Applicants reject Tabcorp's claim that they do not need to 'pool' their respective liquidity to 
accept large wagers and/or offer a larger number of bet types and bet events to punters.30 In the 
Applicants view, pooling is essential. 'Pooling' of the Applicants' risk in their respective fixed 
odds books results in a reduction in the volatility of their respective returns. Pooling provides a 
larger customer base, leading to a more liquid and diversified book, and therefore smoother 
margins / returns. Pooling offsets the risk associated with larger wagers because the potential 
effect of the wager is diluted, allowing the operator to appropriately manage the wager. 

Without the ability to 'pool' their liquidity to reduce the individual risks to which they are 
exposed, each Applicant would have a less liquid book, resulting in book that is more exposed to 
a small number of customers winning and in turn reducing the overall book rate. Thus the 
Applicants would be exposed to inconsistent and volatile returns and necessarily adopt a 
conservative approach. 

Tabcorp has suggested that the Applicants' membership of the Management Committee (pursuant 
to the Management Services Agreement) would not result in the Applicants risk appetite being 
any less 'conservative' than that which the Applicants would adopt if operating independently.31 
To the contrary, pooling will permit the Applicants - through the Management Committee - to 
adopt a less conservative approach and price more competitively. 

Managing risk 

30 Tabcorp Submission, section 3.5(c), page 8. 
31 Tabcorp Submission, section 3.5(c), page 8. 
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The Applicants views on Tabcorp's contention that rather than managing risk by 'framing' the 
market (in which the operator works in a theoretical margin into each 'book'), an operator will 
determine 'odds over thousands of betting events with a margin in their favour such that, while 
running a risk of losing on each individual book, they will win over time' are set out above in 
section 3.4. 

Tabcorp also contends that small operators could mitigate the risk of large wagers by using bet 
backs. While it is true that bet back opportunities do exist for an operator holding a large wager, 
in the Applicants' view it is not necessarily easy to lay off larger wagers with other wagering 
operators. In the Applicants' experience, other operators will often not allow the operator 'on'. If 
they do allow a larger wager on, they will generally only allow the operator on for a small portion 
of the wager and will generally shorten the odds available - such that the risk of holding the larger 
wager increases significantly. 

The Applicants note that betting back requires a sufficient number of bookmakers / experts with 
skills to assess relevant risks associated with the bet back. Constantly needing to lay off wagers 
because an operator does not have sufficient liquidity to hold large wagers is not sustainable as a 
risk management strategy since it essentially involves giving away turnover and the margin to be 
earned. Further, if the Applicants were to lay off larger fixed odds wagers for sport by way of bet 
back, it is likely they would have to bet back with larger operators such as Tabcorp. It is 
convenient that Tabcorp's counterfactual would involve the Applicants operating independently 
and betting back significant amounts into Tabcorp. 

Product offering, risk and profitability 

Contrary to Tabcorp's contention, in order to appropriately manage risk and operate profitably 
g individually, the Applicants would also need to [RESTRICTION OF PART OF 

5s L1,l 
0;. PUBLICATION CLAIMED] reduce their product offering to customers. As noted above, the 
X v-7 Applicants have been and continue to be reliant on Tabcorp for fixed odds wagering services, 
L L  -, t:) skills and knowledge, [RESTRICTION OF PART OF PUBLICATION CLAIMED]. Absent 
a i2.1 
b! e; such experience and expertise, the Applicants would each necessarily [RESTRICTION OF 
a 
36 9  PART OF PUBLICATION CLAIhlED] reduce their product offering [RESTRICTION OF 

5 ;  PART OF PUBLICATION CLAIMED] following termination of the TAB Sportsbet 

X -- arrangements as a risk management measure. 

iX. By way of example, the AFL match between Collingwood and Essendon on 25 April 2009 had 
some 15 bet types and 108 betting propositions,32 as follows: 

32 Propositions are the number of wagering eventualities (or choices) within a bet type 
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Collinawood v Essendon 25 April 2009 Bet Tvpe Propositions 

Head To Head (Apr 25 2009 2:22PM) 
1 st Score Type (Apr 25 2009 2:22PM) 

.* 
First Team to 25 Points (Apr 25 2009 2:22PM) A 1 2 

Exact Winning Margin (Apr 25 2009 2:22PM) 
HalfIFull Double (Apr 25 2009 2:22PM) 
Half Time Margin (Apr 25 2009 2:22PM) 
Margin (Apr 25 2009 2:22PM) 
AFL Rd5 Ess-Coll PntsSt (Apr 25 2009 2:22PM) 

Quarter by Quarter Leader (Apr 25 2009 2:22PM) 
Tri Bet (Apr 25 2009 2:22PM) 
Winning Margin (Apr 25 2009 2:22PM) 
Extra Line (Apr 25 2009 2:22PM) 
Total Goals (Apr 25 2009 2:22PM) 
Line (Apr 25 2009 2:22PM) 

Total Match Points (Apr 25 2009 2:22PM) 

c r  - 
If the Applicants independently sought to offer fixed odds wagering products in relation to this 0 i-- 
match, their lack of experience and expertise would mean they [RESTRICTION OF PART OF Lh, - ' 

b*:' PUBLICATION CLAIM-ED] would be limited to offering [RESTRICTION OF PART OF 
0 ;:.I 
b.! PUBLICATION CLAIMED] fewer products [RESTRICTION OF PART OF 
L7 
30 PUBLICATION CLAIMED]. As discussed below in section 3.8, reducing the breadth of 

3 ifJ product offering would also adversely impact an operator's competitiveness. 
x 
c j 2  It would also potentially expose the Applicants to acting by arbitrageurs alert to the fact that 

smaller operators are (often) less aware of price changes and who can gain by taking advantage of 
erroneous (or not fully informed) market prices. Such 'cherry picking' of odds by arbitrageurs 
would make the overall task of earning a reasonable book rate even harder. 

Tabcorp's counterfactual would effectively involve the Applicants independently making three 
'sub-standard' offers which will be unattractive to customers andlor open to being subject to raids 
by arbitrageurs (contracting the overall book margin) and which will, in turn, make future pricing 
less competitive. 

3.8 Reduced product offering and competitiveness 
Tabcorp contends that even if the Applicants reduced their product offering, this would not 
significantly affect their ability to compete - purportedly because the Applicants currently offer 
wagering on a large number of events on which they receive no or very few wagers.33 

It is irrelevant whether or not customers in fact place wagers on all bet types and events made 
available by the Applicants (or any other fixed odds wagering operator for that matter). The 
Applicants submit that, to compete effectively with larger operators, it is essential that they 
present and make available a broad product offering to customers - irrespective of whether or not 
a wager is ultimately placed on each bet type and event offered. 

33 Tabcorp Submission, section 3.5(d), page 8. 
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Effect of reduction in product o f f e n g  

[RESTRICTION OF PART OF PUBLICATION CLAIMED]. The ability to attract and 
maintain customers - and thereby compete effectively - relies upon offering the customers the 
broadest range of bet types and events possible. If a customer wishing to place a wager on a 
product finds that it is not available with an Applicant, they will move their business to an 
operator that does offer such a product. Not only would the Applicant lose the customer in 
respect of that wager, but it is uncertain that the customer would return to place wagers on other 
products in the future. [RESTRICTION OF PART OF PUBLICATION CLAIMED]. 

In this context, the Applicants note that their respective customers are likely to have become 
accustomed to the broad product range offered by the Applicants through TAB Sportsbet (which, 
according to Tabcorp covers some 60,000 bet events34) [RESTRICTION OF PART OF 
PUBLICATION CLAIMED]. 

It is difficult for the Applicants to comment on the table set out in section 3.5(d) of the Tabcorp 
Submission since the pertinent portions of the table have been redacted from the public version of 
the submission - however, the Applicants understand that it shows that Tabcorp (through TAB 
Sportsbet) offers a significant number of products with no sales or less than $100 invested. In this 
regard, it supports the Applicants view that it is essential that a broad product offering be made 
available to customers - even if no wagers (or few wagers) are ultimately placed on each product 
offered. If a significant proportion of products have no or few wagers placed (and are thereby not 
generating turnover and revenue), the rationale for retaining these products must be to make 
available a sufficiently broad product offering in order to attract and maintain customers. 
Tabcorp's own behaviour in continuing to offer a broad range of bet types and events illustrates 
this point well. 

Corporate bookmakers and product offering 

Fixed odds wagering is a competitive industry undertaken by a range of different participants with 
different cost bases, regulatory constraints and business models. However, the ability to be - and 
remain - competitive is ultimately a function of pricing, product offer and ability to market. In 
this respect, NT corporate bookmakers (including Tabcorp's Luxbet) have a competitive 
advantage through a lack of restrictions on the bet types they can offer, meaning they can offer a 
wider range of products (including TOTE derivative products and credit betting). 

A reduction in the breadth of each Applicant's product offering will adversely impact its 
competitiveness and provide larger operators (which are able to make available a broader product 
offering, such as Tabcorp) with a substantial competitive advantage. The marketing strategy for 
Tabcorp's Luxbet itself is premised upon promoting a 'state of the art' fixed odds wagering 
operator offering the widest possible range of products: 

'LUXBET.COM will offerfiwed odds racing, tote odds betting and the full suite of fured 
odds sports and novelty event offerings, such as elections and entertainment events. 
LUXBET. COM will offer rnoreBxed odds on more thoroughbred events than any existing 
corporate bookmaker .... LUXBET.COM aims to be a leader in the new product space in 
the future."' 

'LUXBET. COM intends to: 
Offer products that Tabcorp has previously been unable to offer because of regulatory 

restrictions, such as betting on elections, entertainment events and fmed odds betting up to 

34 Tabcorp Submission, section 3.5(d), page 9. 
35 htt~://~~~.racingandsports.coin.au/Racing/rsNews~t~as~?NID=135343. 
PUBLIC VERSION Application for Authorisation - Fixed Odds Wagering Joint Venture - Supplementary Submission I page 21 



the jump on all races. 
Be market competitive in terms of the prices offered to customers and its preparedness to 

take on larger transactions. 
Bet fmed odds on more thoroughbred races than any other corporate bookmaker. 

By entering the Northern Territory we can offer a more complete product range and new 
betting  option^."^ 

With its available cash reserves and annual profit generation capacity, Tabcorp will retain a 
dominant position in relation to fixed odds wagering and will have greater capacity to develop 
new product offerings (including through Luxbet) which is likely to marginalise smaller 
operators. 

3.9 The appropriate counterfactual 
For the reasons set out in this section 3, Tabcorp's submission that the appropriate counterfactual 
is that TOTE Tasmania, RWWA and ACTTAB independently provide fixed odds wagering 
products in competition with each other and Centrebet cannot be accepted. It is clear that: 

for the Applicants, the barriers to entry and expansion in fixed odds wagering are not low; 

the Applicants are effectively new entrants in relation to fixed odds wagering; 

the overall costs and difficulties of acquiring, developing, supporting and integrating 
appropriate technology and the costs and difficulties associated with acquiring the 
necessary expertise required for the Applicants to independently manage a fixed odds 
wagering business of appropriate size and scale are [ l U @ & P [ ~ Q ~  
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the Applicants need to establish a fixed odds wagering operation of appropriate size and 
scale in order to be viable, profitable and competitive; and 

the Applicants could not choose to reduce the number of events on which they offer fixed 
odds wagering without significantly affecting their competitiveness. 

The likelihood of Tabcorp's counterfactual scenario occurring is extremely remote. As noted by 
the Tribunal in Re QIW, there must be more certainty than simple possibility or speculation for it 
to be appropriate to give weight to a possible counterfactual scenario when conducting 
competition law analysis. 

The only credible counterfactual is the Cessation / Reduction Scenario (described above) as 
adopted by the Applicants as the primary counterfactual in their supporting submission. The 
likelihood of this counterfactual arising absent interim and final authorisation of the arrangements 
is real and it is therefore imperative that the Applicants are able to make and give effect to these 
arrangements on and from 29 May 2009. 

Applying this Cessation / Reduction Scenario - as the appropriate counterfactual - it is clear that 
the arrangements result in significant public benefits (which are discussed in detail in Applicants 
supporting submission). It is also clear that, when the 'factual' is compared with this 
counterfactual, the potential for any anti competitive detriment arising as a result of the 
arrangements is minimal. We have discussed anti competitive detriment in more detail below in 
section 4. 

36 http://www.tabcorl).co~n.au/news mediarel detail.aspx?view=373. 
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4. Anti competitive detriment 
This section responds to Tabcorp's submissions in relation to the anti competitive effect of the 
proposed arrangements, specifically its contention that the arrangements would contravene the 
prohibitions in section 45 on price fixing and exclusionary provisions.37 

4.1 Nature of JV and arrangements between Applicants 
The Applicants propose to form an unincorporated joint venture with respect to the supply of 
fixed odds wagering products and to jointly procure wagering and risk management services (and 
ancillary services) (Management Services) from Centrebet. The arrangements create a joint 
'management committee' (established to oversee the provision of these Management Services by 
Centrebet) to agree risk thresholds and target margin parameters to be used by Centrebet in 
providing the Management Services - specifically, when establishing and maintaining the fixed 
odds books on behalf of each Applicant. Centrebet will transmit the fixed odds to each Applicant, 
enabling them to each offer these odds on the applicable fixed odds wagering products. 

The Applicants acknowledge that there is a risk that these arrangements could be characterised as 
having the effect of fixing, controlling or maintaining 'price', insofar as such arrangements mean 
that the Applicants will (subject to any discounts, rebates or other benefit that might be offered by 
an individual Applicant) ultimately end up offering the same fixed odds to punters. The purpose 
of seeking authorisation is precisely to protect against this risk. The Applicants note that even if 
the arrangements have the likely effect of price fixing, they do not otherwise affect or restrict a 
number of other aspects of competition between each of the Applicants in relation to fixed odds 
wagering for example, in relation to: 

• service quality; 

• quality of and access to retail outlets; 

• quality and functionality of website and telephone betting systems; 

a payments of discounts, rebates or other benefits and incentive to punters; 

a breadth of product offering; and 

• customer marketing strategies. 

These are all important factors of the fixed odds wagering offer that will drive a customer's 
decision as to where to place their wager. 

Further the arrangements do not restrict any aspect of competition between each of the 
Applicants in relation to any other forms of wagering including for example totalisator wagering, 
(which make up the majority of the Applicants' revenues). 

Arrangements between Applicants and Centrebet 
Tabcorp contends that the arrangements will contravene the prohibitions on price fixing and 
exclusionary provisions because they: 

• tend to fix the odds (price) of fixed odds wagering products offered by the Applicants and 
Centrebet; and 

• have the purpose of limiting the bet types and events offered by the Applicants to those 
made available by Centrebet. 

37 Tabcorp Submission, section 1, page 1. 
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Nature of arrangements between Applicants and Centrebet 

It is important to recognise the true nature of the arrangements between the Applicants and 
Centrebet. The Applicants propose to appoint Centrebet to provide the Management Services to 
the Applicants. Centrebet is not part of the joint venture - its role is simply one of a service 
provider contractually engaged to provide each of the Applicants with these Management Services 
in accordance with certain parameters and service levels set by the Applicants. The appointment 
of Centrebet is essentially an 'outsourcing' by each Applicant of services that they would be 
unable to efficiently and cost effectively undertake on an independent basis. It follows on from a 
similar 'outsourcing' arrangement between Applicants and Tabcorp in relation to TAB Sportsbet. 

Pricing EXCLUDED FROM 
[RESTRICTION OF PART OF PUBLICATION CLAIMED]. &rU6L!6 RECE"3a'E!? 
Through the management committee, the Applicants will agree risk thresholds and target margin 
parameters to be used and applied by Centrebet in relation to risk management system pertaining 
to the joint venture. Centrebet has no role in setting these thresholds or parameters - rather its task 
is to provide the Management Services (including determining odds) in response to the thresholds 
and parameters determined by the Applicants. Centrebet's determination of odds to be offered by 
the Applicants will reflect these joint venture thresholds and parameters. 

The Management Agreement contains no provisions express or implied which tend to set or 
control pricing of Centrebet's own fixed odds products. Centrebet's own pricing will be therefore 
determined independently of the thresholds and parameters specified by the Applicants for use in 
managing the Applicants' books and will reflect Centrebet's own risk profile and margin 
parameters. [RESTRICTION OF PART OF PUBLICATION CLAIMED]. 

While it is a matter for Centrebet, the Applicants consider that price differentiation between the 
Applicants and Centrebet is likely to arise by reason of: 

a significant differences in the cost structures between the Applicants and Centrebet; 

a Centrebet's lack of retail presence and resulting reliance on price as a differentiating factor 
in online and telephonic mediums; and 

the possibility of each Applicant individually offering discounts, rebates and other 
incentives to customers. 

In this respect, the Applicants reject Tabcorp's contention that it is questionable whether Centrebet 
could provide the services to the Applicants and then 'undercut' them by offering better to odds to 
its own customers.38 [RESTRICTION OF PART OF PUBLICATION CLAIMED]. 

The Applicants note that the Management Services Agreement includes an express 
acknowledgement that: 

the fixed odds provided by Centrebet to the Applicants may differ from the fixed odds 
upon which Centrebet itself offers; 

Centrebet will make its decisions regarding the fixed odds which Centrebet itself offers 
(including in relation those bet types which Centrebet provides fixed odds for the 
Applicants) independently of each of the Applicants; and 

38 Tabcorp Submission, section 5.2(b) page 14. 
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Centrebet has no obligation to disclose to any of the Applicants any details regarding the 
fixed odds which Centrebet itself offers (including those upon which Centrebet provides 
fixed odds for the Applicants). 

Product onering 

There is no arrangement between the Applicants and Centrebet to limit the bet types and events to 
those made available by Centrebet. 

The arrangements do require Centrebet to make available to the Applicant and for each Applicant 
to offer all of the events and bet types that are made available by Centrebet to the extent that they 
are permitted to do so by applicable laws, regulations and regulatory approvals. Regulatory 
restrictions applying in each Applicant's 'home' jurisdiction may prevent it from offering certain 
bet types and events - for example, betting on political or entertainment events. Centrebet - as 
corporate bookmaker licensed in the Northern Territory - is not subject to such restrictions and is 
therefore likely to offer a wider range of bet types and events than the Applicants. 

If Centrebet did not offer a bet type or event that an Applicant wished to offer its customers, the 
Applicant has the freedom under the Management Services Agreement to acquire services (and 
therefore bet types and events) from a third party or by seeking to offer the bet type or event itself 
(if it could appropriately manage the risk of doing so). 

firpose of authorisation and potential for anti competitive detriment 

Insofar as there is any potential risk that the arrangements between the Applicants and Centrebet 
could contravene the prohibitions on price fixing and exclusionary provisions, then the purpose of 
seeking authorisation includes protecting against that risk. Further, insofar as this gives rise to 
potential for anti competitive detriment, the Applicants submit that such detriment is minimal 
because: 

the odds at which it the Applicants and Centrebet offer their fixed odds wagering products 
to their respective customers are - in practice - likely to differ; 

the arrangements do not restrict any aspect of competition between the Applicants and 
Centrebet, whether in relation to price or non price factors (such as service quality); 

the arrangements do not restrict the fixed odds wagering products that Centrebet can offer 
to its customers; 

to the extent that Centrebet does not offer a bet type or event, the Applicants remain free 
to source risk managements services for such bet types and events from parties other than 
Centrebet or to offer such bet types themselves if they are able to do so; 

the relevant markets for fixed odds wagering are (and will remain) very competitive; and 

there is no restriction on consumer choice. Customers are under no obligation to acquire 
fixed odds wagering products from the Applicants or Centrebet and remain free to acquire 
such products on a range of events from their supplier of choice (including from the 
Applicants, other TABS or corporate bookmakers) based on the competitive odds, product 
offering, service quality and other factor. 

Conclusion 

Most fundamentally, however, what must be recognised is that the relevant anti competitive 
detriment to consider is that which is likely to arise when comparing the 'factual' to the 
appropriate counterfactual - the Cessation 1 Reduction scenario. The arrangements ensure that the 
Applicants can continue to supply fixed odds wagering products [RESTRICTION OF PART 
OF PUBLICATION CLAIMED] thereby ensuring three additional suppliers remain in the 

PUBLIC VERSION Application for Authorisation - Fixed Odds Wagering Joint Venture - Supplementary Submission I page 25 



fixed odds wagering industry to compete against Tabcorp and other operators (including 
Centrebet) - a pro competitive (or at the very least a competitively neutral) outcome. 

4.3 Minimal competitive overlap 
Tabcorp's propositions in relation to the geographic dimension of competition in Australian 
wagering overlook the fact that - notwithstanding that internet and telephone supply channels 
may have blurred traditional state and territory boundaries - the vast majority of each Applicant's 
business is still derived from sales in their retail outlets across their respective jurisdictions. 

As noted in the supporting submission, approximately [RESTRICTION OF PART OF 
PUBLICATION CLAIMED] of RWWA's customers reside in Western Australia, 
[RESTRICTION OF PART OF PUBLICATION CLALMED] of ACTTAB'S customers reside 
in the ACT and [RESTRICTION OF PART OF PUBLICATION CLAIMED] of TOTE 
Tasmania's customers reside in Tasmania (noting that the bulk of non Tasmanian customers reside 
overseas). Further to this, RWWA estimates that 84.1% of its business is transacted through its 
retail network while ACTTAB estimates that [RESTRICTION OF PART OF PUBLICATION 
CLAIMED] of its turnover is derived through its retail network - ie customers physically placing 
wagers at retail outlets. Thus while customers in WA or the ACT may be placing wagers in other 
jurisdictions (for example, in the Northern Territory) through online and telephone channels, 
customers from outside WA or the ACT do not appear to be placing wagers with RWWA or 
ACTTAB (as applicable) in significant volumes. Thus it might be said that primary geographic 
area in which (and the punters to whom) RWWA and ACl'TAB seek to supply wagering products 
is WA and the ACT respectively. The same applies for TOTE Tasmania. To that end, it can be 
said that the degree of actual 'competition' between the Applicants is limited and that the potential 
for anti competitive detriment is, therefore, similarly limited. 

Tabcorp Interim Authorisation Submission 

5.1 Tabcorp submission and Applicants response 
The Tabcorp Interim Authorisation Submission essentially contends that the Tabcorp 
counterfactual is the 'appropriate' counterfactual and, accordingly, that: 

the Applicants would be able to offer fixed odds wagering products irrespective of 
whether interim or final authorisation is granted; 

the Applicants would not suffer significant harm if interim authorisation is refused 
(because according to Tabcorp each Applicant could establish an independent fixed odds 
wagering operation by 29 May 2009 that is viable and competitive); 

the Applicants were given notice by Tabcorp on 28 November 2008 and should therefore 
have developed an alternative to the TAB Sportsbet arrangements and contingency plans 
if interim or final authorisation is denied; 

the public benefits claimed by the Applicants could be achieved if they operated 
independently; and 

the public detriments are greater.39 

This submission has already addressed in considerable detail the flaws in the reasoning behind the 
Tabcorp counterfactual and thus why it cannot be accepted as the viable counterfactual for the 
purposes of the Commission's analysis. The submission has also demonstrated that the appropriate 

39 Tabcorp Interim Authorisation Submission. 
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counterfactual to be adopted is the Cessation I Reduction Scenario. When this counterfactual is 
adopted, it is clear that Tabcorp's submissions in relation to interim authorisation must be rejected. 

Insofar as the Tabcorp Interim Authorisation Submission raises issues which have not already 
been addressed in this submission, the Applicants make the following comments: 

Tabcorp's contention that the Applicants could establish a viable and competitive 
independent fixed odds wagering operation by 29 May 2009 prior to acquiring and 
integrating a risk management system by simply putting in place protocols to manage 
riskm is unrealistic. First, it incorrectly assumes that the Applicants would each have 
sufficient experience and expertise in place to implement such protocols. Second, if the 
Applicants were to acquire such expertise by seeking to employ a sufficient number of 
bookmakers I experts, it would involve considerable expenditure for personnel that would 
potentially only be required on an interim basis. Third, it incorrectly assumes that these 
measures would be sufficient to enable each Applicant to conduct an independent fixed 
odds wagering operation efficiently, economically and competitively. Such measures 
would only permit a reduced product offering which (as noted above) would result in less 
competitive offering, an immediate (and most likely permanent) loss of customers and 
revenue. 

Tabcorp's proposition that the Applicants should have developed an alternative to the TAB 
Sportsbet arrangements because they were given notice of Tabcorp's termination of those 
arrangements on 28 November 2008~' overlooks that the Applicants have in fact 
developed an alternative - the establishment of the joint venture and arrangements with 
Centrebet. Further, there is no appropriate 'contingency' plan that the parties could adopt 
to rninimise the harm that will arise if interim andlor final authorisation is refused, since 
the harm is not 'fairly easily preventable'.42 A contingency plan would have to involve the 
Applicants (at least on an interim basis): 

each establishing their own independent fixed odds operations, an unrealistic 
proposition for a range of reasons discussed in this submission; 

putting in place protocols to manage risk (as suggested by Tabcorp), also an 
unrealistic proposition for the reasons described above; 

making arrangements with respect to the acquisition of the Management Services 
from an alternative supplier - which would be difficult (as discussed in the 
supporting submission) and which would potentially raise similar issues as those 
being addressed through the present Application; or 

requesting an extension of the TAB Sportsbet arrangements from Tabcorp - which 
for obvious reasons is unrealistic. 

Interim authorisation will effectively preserve the status quo in the sense that the Applicants will 
continue to 'stand in the market' with the ability to offer a full range of fixed odds bet types and 
events, comparable to the TAB Sportsbet offering. If interim authorisation is denied, this 
opportunity will be permanently denied or significantly diminished with the most likely 
commercial beneficiary being Tabcorp. Against this, even if final authorisation was not obtained, 
the alleged anti competitive detriment that would have arisen would be temporary and (if, 
contrary to this supplementary submission, the Commission finds that the Applicants could 

40 Tabcorp Interim Authorisation Submission, page 2. 
4'  Tabcorp Interim Authorisation Submission, page 2. 
42 Tabcorp Interim Authorisation Submission, page 2. 
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independently provide fixed odds wagering effectively and competitively) then nothing would 
prevent the allegedly more competitive 'Tabcorp Counterfactual' from emerging. Given this, the 
Applicants submit that the arguments in favour of granting interim authorisation are compelling. 

PUBLIC VERSION Application for Authorisation - Fixed Wds Wagering Joint Venture - Supplementary Submission I page 28 

ME-79766478-1 (W2003) 




