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5 May 2009

Dr Richard Chadwick

General Manager

Adjudication Branch

Australian Competition and Consumer Commission
GPO Box 3131

Canberra ACT 2601

Collecitve Bargaining Notification on behalf of certain Western Australian distribution
newsagents

Dear Dr Chadwick

Please find enclosed a notification of collective bargaining form from the Australian Newsagents’
Federation (ANF) made on behalf of certain Western Australian distribution newsagents, being
members of the ANF, members of the Westen Australian Distribution Association (WADA) or
newsagents none of whom are members either the ANF or WADA (independents).

Included is a completed Form GA, associated Annexures (A-G) which include lists of participating
newsagents, an attachment (Attachment 1) in addition to this coverletter provided to help address
the net public benefit claims, and a cheque for the required application fee of $1000.

The ANF requests that the list of personal details of participating newsagents not be placed on the
ACCC Public Register. The ANF and a number of particpating newsagents hold concerns that the
personal and business information contained within the attached annexures may be misused by
third party entities for unsolicited marketing and other purposes.

Yours sincerely

/1
@ 2l

Anthony Matis CPA
Chief Executive Officer
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Attachment 1

PUBLIC BENEFIT & FACTORS LIMITING ANTI-COMPETITIVE DETRIMENT
Current low levels of bargaining between newsagents and the proposed counterparties

The use of standard form contracts by major newspaper publishers, including WAN, is the norm
in their commercial dealings with newsagents.

The applicants acknowledge that standard form contracts are an accepted method used to
contro! transaction costs and that in limited instances these contracts are varied where the WAN
deem it appropriate. However, these arrangements allow newsagents little opportunity to bargain
or have effective input into the terms of these major commercial relationships.

Accordingly, the low level of individual bargaining and resultant low level of competition among
newsagents would suggest that the current leve! of competition among newsagents with or
without the bargaining arrangements in place may also be low.

Voluntary participation in the collective bargaining arrangement

As previously stated in this application the proposed collective negotiations on behalf of ANF,
WADA and Independent newsagents is on an opt-in hasis, demonstrated by the written consent
forming part of Annexure A, B & C from newsagents authorising collective negotiation on their
behalf,

The requirement to opt-in provides a refiable means of ensuring that no party is involved in the
negotiation without having first given express and deliberate consent, thus assuring the voluntary
nature of the proposed arrangement.

Collective negotiations are less likely to be anti-competitive where they are voluntary and allow
businesses to negotiate individually thus providing a degree of ongoing competition, lessening the
anti-competitive impact of the arrangement.

The ability of the WAN to refuse to participate

The proposed arrangements allow WAN to refuse to participate in collective negotiations. Should
proposed collective negotiations appear anti-competitive, detrimental or unfavourable to the WAN
there is no obligation to participate.

As a result, the proposed negotiations, in the absence of any coercive elements, must provide
some benefits, perceived or actual, to both the WAN and participating newsagents in order for
meaningful discussions and subsequently agreed amendments to accur.

Lack of Collective Boycott Action

The applicants again state that this application does net seek to apply in any way for
authorisation under the TPA to conduct collective boycott activity,

No collective boycott provisions or collective boycott action is proposed and no issue of collective
boycott is the subject of this application.
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The applicants are acutely aware that the threat of collective boycott activity whether perceived or actuat
can iredeemably undermine confidence in the negotiation process or of any subsequent outcomes.

In the absence of collective boycott activity, the WAN cannot be compelled to negotiate and therefore
has greater discretion over the extent of it's participation in negotiations and the degree of the terms and
conditions it would otherwise offer.

Group composition and constraints imposed on newsagents by the existence of other possible
distribution networks for the WAN

While the bargaining group consists of the majority of Western Australian distribution newsagents,
Western Australian retail newsagents and other retailers such as supermarkets and convenience stores
remain outside the bargaining group.

The applicants believe that the WAN in its capacity as sole supplier of the West Australian, provides the
WAN with considerable bargaining power when negotiating with newspaper distributors.

The applicants submit that the existence of alternatives to newsagents for the provision of physical
secondary distribution services for distribution of the West Australian newspaper, allows a degree of
demand side substitution by the WAN.

The capacity of the WAN to substitute the services of an alternate distribution network, such as
independent contractors, would likely limit the level of public detriment arising as a result of the
proposed collective bargaining process.

Consequently, despite the significant number of Western Austrafian distribution newsagents involved in
the proposed arrangement, the WAN's countervailing bargaining power constrains the extent to which
distributors could negotiate, thus limiting the potential public detriment of the proposed arrangements.

Potential for collusive anti-competitive conduct beyond that authorised

The ACCC has previously stated its concern regarding the potential for unauthorised conduct to occur
under the semblance of an authorised arrangement.

In respect of the WAN, collective bargaining conduct through a previous ANF authorisation and
notification has shown there is no evidence to suggest that there has been or is likely to be conduct
contrary to or beyond the authorisation granted.

The applicants are keen to avoid the accusation of anti-competitive misconduct and are sensitive and
aware of the undermining influence the perception of collusion or anti-competitive conduct may have on
the proposed negotiations,

The applicants do not concede that the proposed arrangements, has or is likely to have the effect, of
substantially lessening competition. The application is made as a matter of caution and on the basis that
regardless of the legal position, it is contended that what is proposed is in the public interest.

PUBLIC BENEFIT

Increased input into contracts and redressing imbalances in bargaining power

In its 2007 Notification assessment (CB00003), the Commission stated that while the bargaining position

of newsagents in relation to the WAN may be improved by the proposed arrangements, it is not likely to
reverse the relative bargaining powers. '

' ACCC (2007) Assessm!gnl CB00003, 3.87. p. 20.
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Further, the Commission noted that allowing newsagents to participate in collective bargaining is likely to
enable those newsagents to have greater input into the terms and conditions of their contracts with the
WAN and may produce more commercially efficient and streamlined outcomes which address common
contractual issues and account for the needs of both sides.?

The applicants contend that the validity of increased contractua! input as a public benefit argument is
increasingly pertinent, due to the lack of any previous collective negotiation, a deterioration of the
industry whether perceived or actual, and a collective desire to address commonly identified issues and
problems,

Transaction Cost Savings

Where a single negotiation process is utilised in preference to a multitude of negotiation processes,
potential transaction costs savings can occur,

If as a result of negotiation an agreed contractual amendment is identified as proving mutually beneficial
o newsagents and the WAN, the collective adoption of such an amendment can consclidate and share
the associated costs in varying such agreements.

Such an arrangement would not limit the ability to tailor collectively negotiated contracts to individual
circumstances where appropriate,

2 As above, 3.81-3.91 p,19-20.
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Form GA

Commonwealth of Australia
Trade Practices Act 1974 — subsection 934B (1)

NOTIFICATION OF COLLECTIVE BARGAINING

This form is to be completed by applicants proposing to engage in collective bargaining
arrangements,

In lodging this form, applicants must include all information, including supporting evidence
that they wish the Commission take into account in assessing their notification.

Where there is insufficient space on this form to furnish the required information, the
information is to be shown on separate sheets, numbered consecutively and signed by or on
behalf of the applicant.

Protection provided by the notification extends only to the collective bargaining
arrangements described in the form.

To the Australian Competition and Consumer Commission:

Notification is hereby given under subsection 93AB (1) of the Trade Practices Act
1974:

. to make, or propose to make, a contract containing a provision of the kind
referred to in paragraph 45 (2)(a) of the Trade Practices Act 1974; or

. to give effect to a provision of a contract where the provision is of the kind
referred to in paragraph 45 (2)(b) of the Trade Practices Act 1974.
(Strike out if not applicable)

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM
Section A — general information
1. Applicant

(a) Name of the applicant:
(refer to Direction 1)

CBOOO‘T 2 Federation (ANF) as listed in annexure “A” hereto. A (name) and B (name)
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(b)

©

(d)

2.
(a)

(b)

©

1416545

ARG S eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeereeeene

Description of business carried on by the applicant:

(refer to Direction 2)

Each of the Applicants conducts the business of: ... ..

(1)..Home/shop_distribution of “the West Australian” published by West

Australian Newspapers Ltd (WAN); or ...

(i1) a retail newsagency. and home/shop distribution of “‘the West Australian;

as indicated on annexures A, B and C hereto. .

Is the representative of the applicant lodging the notice a trade union, an

officer of a trade union or a person acting on the direction of a trade union?

(refer to Direction 3)

NO e

Address in Australia for service of documents on the applicant:

(Atone address of A, B, C,DorF)

Lodged on behalf of

Provide names and addresses of all persons on whose behalf the notification

is lodged and who propose to participate in the collective bargaining

arrangements;

(refer to Direction 4)

Seeannexures A, Band Chereto.

Provide proof of the consent of each of the persons listed at 2 (a) above

agreeing to the lodgement of the notification on their behalf:

(refer to Direction 5)

Seeannexure Dhereto. e

Provide the following information relating to a notification:

(i) Does this notification relate to a notification previously lodged with the
Australian Competition and Consumer Commission and for which a
concessional fee is claimed?

N O e

(ii) details of the first-mentioned notification, including but not limited to:
(A) the name of the applicant; and
(B) the date the notification was said to be lodged; and
(C) if known or applicable — the registration number allocated to

that collective bargaining notification.
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Section B — collective bargaining arrangements

3.

(a)

(b)

(d)

Proposed collective bargaining arrangements

Provide: the name and address of the target; the name, position and
telephone contact details of an appropriate contact at the target; and a
description of the business carried on by the target:

(refer to direction 6)

Provide a description of the goods or services which the participants of the
collective bargaining arrangements (listed at 2 (a) above) propose to supply
to or acquire from the target:

.........................................................................................................................

(¢} Do the participants of the proposed collective bargaining arrangements
(see 2 (a) above) reasonably expect to make one or more contracts with the
target about the supply to or acquisition from the target of one or more of

the goods or services (listed at 3 (b) above)?
(refer to direction 7)

................................................................................................................................

In relation to (¢) above, provide details of the basis upon which that
expectation is held including details of past contracts with the target:

...........................................................................................................................
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(e)

()

(8)

@

(ii)

(iii)

(iv)

\2)

(vi)

1416545

annexure E — orders of the Honourable Justice Newnes dated 11 March
2009) on_the terms agreed by the parties to the proceedings at mediation

(see annexure F — Interim Terms Agreed at Mediation); ... .

10 the DSt DU 0TS .

Do the participants of the collective bargaining arrangements (listed at 2 (a)
above) reasonably expect that contractual payments between the target and
each participant will not exceed $3 million (or any other amount prescribed
by regulation) in any 12 month period, and on what basis?

(refer to direction 8)

In relation to (e) above provide an estimation of the contractual payments
expected between the target and each participant in relation to the goods
and services (listed at 2 (a) above):

See annexure G

Provide a description of the collective bargaining arrangements proposed
including, but not limited to:

the process by which participants propose to undertake collective
bargaining with the target; and

the type of terms and conditions expected to be negotiated in collective
bargaining arrangements (for example: price; non-price conditions of
supply such as contract periods etc); and

details of any dispute resolution procedure (if any) proposed between
participants throughout the collective bargaining process; and

details of any dispute resolution procedure (if any) proposed between
participants and the target throughout the collective bargaining process; and

details of any dispute resolution procedure (if any) proposed to deal with
disputes throughout the term of contracts entered into with the target; and

details of proposed commencement and duration of contracts to be
negotiated with the target:
(refer to direction 9)
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(h)

(i)

(i)

Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to possible price agreements:

Please see paragraphs 3 (g) (i). (ii), (ii1), (vi) and (vii) above.

Identify any parts of the proposed collective arrangements described in 3 (g)
which relate to a possible or proposed exclusionary provision(s), including
but not limited to:

the nature of the proposed or possible exclusionary provision(s) (for
example an agreement to withhold supply of the relevant goods or services
to the target); and

the circumstances in which the collective bargaining participants would
engage in the exclusionary provision(s), including but not limited to:

(A) details of the events that would trigger any such activity; and

(B) details of the process that would be followed in undertaking any such
activity; and

(C) details of any proposed period of notice to be given to the target prior
to the commencement of such activity; and

(D) details of any dispute resolution procedure to be applied or offered to
the target prior to the commencement of such activity:
(refer to direction 10)

Section C — public detriments

4, Market definition

1416545

Provide a description of the market(s) in which the goods or services
described at 3 (b) are supplied or acquired and other affected markets
including: significant suppliers and acquirers; substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
the relevant goods or services (for example geographic or legal restrictions):
(refer to direction 11)

The Applicants adopt the information set out at paragraphs 2.11 — 2.18, 2,21
— 2.41 and 3.1 - 3.10 (subject to the necessary changes arising from the
information in the annexures hereto and historical changes which have been

corrected) of the assessment by the ACCC of notification CB00003 as
follows:
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aged +14 years 1-2 a week,

2.13 In the eastern states, newsagents traditionally perform both retail and

as_making home_deliveries, distributors will deliver to_these shop. fronts.
Some__distributors _have both a Distribution Agreement and a_Shop

...................................................................................
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......................................................................................................................
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................................................................................................................................

...............................................................................................................................

.......................................................................................................................

........................................................................................................................
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publication and distribution of metropolitan daily newspapers (which offer

two products: news, information and entertainment; and advertising).?

.......................................................................................................................
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5.
@

(b)

Public detriments

What will be the likely effect of the notified conduct on the prices of the
goods or services described at 3 (b) above and the prices of goods or
services in other affected markets? In answering this question please
provide facts and information to support the claims made:

What other detriments may result from the notified conduct? In answering
this question please provide facts and inforrnation to support the claims
made:

See Attachment 1,

Section D — public benefits

6.
(@)

1416545

Public benefit claims

Provide details of the public benefits resulting or likely to result from the
proposed arrangement. In answering this question please provide facts and
information to support the claims made:
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.........................................................................................................................

of all issues between the parties without inhibiting competition between
WA IS,
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in the power relativities of the parties to a proposed collective agreement. A
mere _change in the amount of bargaining power is not_in_itself a_public

WAN submit that collective negotiations should result in contracts which
more effectively take account of the needs of both sides and allow issues of
common concern to effectively take account of the needs of both sides and
allow issues of common concemns to distributors to be effectively addressed.
WAN is_also_prepared to_negotiate on an_ individual level to provide
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Section E - authority
7. Contact details

(a)  Name, contact telephone number and address of person authorised by the
notifying parties to provide additional information in relation to this
application:

(Organisation)
STA et AeRG 5K

lc€ Cﬂ—&—»\ﬂd\/\/\/‘\—/\[}

(Position in Organisation)
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Signed by/on behalf of the applicant

Nertea St

(Signature)

Signed by/on behalf of t appl'gant

................. SO 420

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

(Position in Organisation)

1416545
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Dt oY/ 2000

Signed by/on behalf of the applicant

.............................................................................

(Position in Organisation)

1416545

Page 18 of}fm



DIRECTIONS

1,

10.

11.

12.

Where the notice is given by or on behalf of a corporation, the name of the corporation is
to be inserted in item 1 (a), not the name of the person signing the application and the
application is to be signed by a person authorised by the corporation to do so.

Describe that part of the applicant’s business relating to the subject matter of the contract,
arrangement or understanding in respect of which notification is given.

A collective bargaining notification can not be lodged by a trade union or a trade union
representative,

Where the applicant will be a participant in the collective bargaining arrangements (rather
than a representative of participants) the name of the applicant must also be included.
Where those persons are corporations, list the corporation’s name and address.

The applicant, in lodging a notification on behalf of others, must obtain their consent to
do so and provide proof of that consent.

Where the target is a corporation, provide the corporate name.

The collective bargaining notification process is only available to parties that reasonably
expect to make one or more contracts with the target about the supply or acquisition of
goods or services the subject of the notification.

The value of the contract to be collectively negotiated between the target and each
participant is not to exceed $3 million (or such other amount as is prescribed by the
regulations) per participant in any twelve month period.

To the extent that the collective bargaining arrangements have been reduced to writing,
provide a true copy of the arrangement. To the extent that the collective bargaining
arrangements have not been reduced to writing, provide a full and correct description of
the key terms that have not been reduced to writing.

In simple terms an exclusionary provision exists where the proposed contract,
arrangement or understanding is made by businesses (at least two of whom are
competitors) for the purpose of preventing, restricting or limiting the supply of services to
particular persons or classes of persons by all or any of the parties to the contract,
arrangement or understanding.

In the context of collective bargaining, an exclusionary provision(s) may include
contracts, arrangements or understandings (whether currently in existence or to be made
or arrived at during the term of the notification) between collective bargaining
participants to limit or restrict their dealings with the target including contracts
arrangements or understandings to:

(a)  withhold the supply of goods or services from the target; or
(b)  refuse or decline to acquire the goods or services of the target;

whether such conduct was absolute, limited or subject to certain terms or conditions. This
is sometimes referred to as a collective boycott.

Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is
the subject matter of the notification.

The notification must be signed by a person authorised by the applicant to do so.
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