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Dear Ms McGinness 

4 May 2009 

BY COURIER 

Australian Newsagents Federation - Application for authorisation - 
interested party 

I have been provided with a ccpy of your letter to Mr Chns Warton, Chief Executive 
Officer, West Australian Newspapers Holdings Limited dated 20 April 2009 and refer to 
your telephone conversation on 24 April 2009 with Mr Tony McCarthy, Freehills Perth. 

I confirm that I act as an adviser to West Australian Newspapers Holdings Limited 
(WANH) and West Australian Newspapers Limited (WAN). Mr McCarthy is the legal 
adv~ser to those companies. 

I have been authorised by WANH and WAN to respond to your letter to Mr Wharton 

I understand the history of authorisations and notifications to the ACCC by Australian 
Newsagents Federation Ltd (ANF) to be as follows: 

1 Determination of Authorisation A90804 dated 28 April 2004 lodged by ANF and 
Queensland Newspapers Federation Ltd (QNF) expiring 20 May 2009. 

2 Assessment of Collective Bargaining Notification CB00003 dated 13 September 
2007 lodged by ANF expiring 10 September 2010. 

3 Draft Determination A91 117 dated 18 March 2009 lodged by QNF. 

4 Application for Authorisation A91 234 lodged on 17 April 2009 by ANF. 
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6 Interim Terms Agreed at Mediation; 

7 Order for Vacation of Trial Dates; 

8 Joint Statement (which was distributed to all WAN distributors). 

You will see from these papers that 

(a) The proceedings raised issues the subject of Authorisation A90804 and 
Notification CB00003. 

(b) The Mediated Interim Terms Agreed, upon which the trial of the proceedings 
was adjourned contemplate negotiation of the disputes between WAN and 
representatives of ANF, West Australian Distributors Association (WADA) and 
Independent Distributors on behalf of distributors of The West Australian 
newspaper for whom they act or represent. 

(C) As recorded in the Joint Statement the Supreme Court proceedings were 
conducted by the Defendant Distributors with the support of 'a group of 
distributors'. I understand this support 'group' comprised, or substantially 
comprised, members of WADA. 

Immediately following the Mediation, Mr McCarthy was asked to advise on the lnterim 
Terms Agreed at Mediation. His advice was that such negotiations without immunity 
under an authorisation or notification granted by the ACCC and made on behalf of all 
three representative parties, ANF. WADA and lndependents may well amount to a 
contravention of the 'Anti-Competitive' Provisions of the Trade Practices Act 1974. 

The recent history of the Supreme Court of Western Australia proceedings has also been 
discussed recently between Mr McCarthy and Mr Gavin Jones of your Melboume office. 
Mr Jones had been involved in ACCC Notification CB00003. 

Accordingly, and on the basis of the legal advice received by WAN, at the first meeting 
between WAN and the six distributor representatives of ANF, WADA and lndependents, 
as contemplated by the lnterim Terms Agreed at Mediation held on 14 April 2009, WAN 
advised the six distributor representatives that a pre-requisite for entering into the 
anticipated negotiations was the lodgement of a notification by the six distributor 
representatives on behalf of the three distributor representative groups (ANF, WADA and 
Independents) they represented. WAN also advised that the process was voluntary on 
the part of distributors who wished to participate and it was a requirement that consents 
be obtained from these distributors who did wish to take part. Those consents were 
required to be included with any notification to be lodged with the ACCC. 

I attach a copy of the signed minutes of the meeting of 14 April 2007. The minutes have 
been circulated to the six representatives of the three distributor groups and no 
amendments have been sought to those minutes. You will note from those minutes that I 
advised of the requirement that notification be lodged with the ACCC by all three groups 
representing distributors. 

I also distributed the following documents in the course of that meeting copies of which 
are attached (with the exception of the ACCC: Collective Bargaining Notifications 
Summary): 

1 ACCC: Collective Bargaining Notifications Summary 

2 Draft Form GA - Notification of Collective Bargaining 

3 A letter entitled 'Distribution Agreements with West Australian Newspapers 
Limited' attaching a pro forma consent to participate in collective bargaining 
which was sent to all WAN distributors after the meeting on 14 April 2007 

4 A letter to the six representatives of the three distributor groups. 

Following the receipt of your letter to Mr Wharton I sent copies of the following letten 
each dated 24 April 2009, copies of which are also enclosed: 

1 a letter to the ANF representatives Mr Carter and Mr Roediger; and 
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2 a letter to the WADA and Independent representatives Mr Shaw, Ms Borwick, 
Mr Gannon and Mr Martin. 

On 24 April 2009 the company secretary of WAN, Mr Peter Bryant, received an email 
fmm Mr Roediger in the following terms: 

'Fully understand the requirement for a new authorization, which will be lodged 
next week by the ANF on behalf of all three groups. 

The correspondence you have received is, I believe related to a renewal of a 
previous authorisation held by the ANF and is separate to the current matter. 

I will have the Sydney office respond formally to David's letter as I will be on 
leave from tonight. 

Please feel free to contact me via mobile if there are any concerns.' 

Mr Bryant responded today as follows: 

'I note that you are expecting to lodge on behalf of all three groups this week. 

Are you able to let me know how many distributors have slgned the consents 
that will be attached to the application' 

A number of issues were covered by the documents distributed at and after the meeting 
of 14 April 2007: 

(a) The letter to the six representatives of the three disbibutor groups explained 
that the meeting was not the commencement of a collectiv6 bargaining process 
which could not begin until the ACCC notification had been submitted. Rather, 
the meeting was a'discussion' of the process to be undertaken in order to 
facilitate a lawful and authorised collective bargaining process as is envisaged 
by the ACCC in its publicly available documents. 

(b) The letter to all distributors explained that the Mediated Terms of Interim 
Resolution of the Western Australian Supreme Court proceedings could only be 
progressed with the appropriate application to the ACCC to allow collective 
bargaining to lawfully take place. That could only occur if the six representatives 
from the three distributor groups joined together to make that application with 
the consents of the individual distributors who wished to voluntarily participate in 
the process first being obtained. It was explained that WAN itself cannot make 
the application. All distributors were encouraged to contact the six nominated 
distributor representatives and the three representative groups were 
encouraged to contact the ACCC via the contact details for the ACCC contained 
in the ACCC 'Summary' and 'Guidelines' documents, details (via weblinks) of 
which were provided to all distributors. 

WAN encouraged distributors to participate in the pmcess in order to achieve 
the public benefits previously recognised by the ACCC in Authorisation A90804, 
Notification CB 00003 and Draft Determination A911 17, that is to: 

(1) give all distributors increased input into the terms of their contracts; 

(2) resolve all issues in relation to dishiiution matters; 

(3) improve the flow of information between WAN and its distributors; 

(4) reduce the cost involved in individual negotiations with the distributors; 
and 

(5) beneficially increase the level of healthy competition in the market to 
improve efficiency and profitability of the distribution process and the 
distributors' businesses. 

(C) The draft form GA which was provided to the six representatives of the three 
distributor groups substantially followed (with the necessary historic and factual 
changes in circumstances noted) the ACCC Notification CB00003 and 
emphasised the public benefit, which on balance the ACCC recognised in 
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approving collective bargaining between WAN and its distributors. Importantly, 
however, the draft form GA also emphasised the important difference between 
the circumstances applied to the facts upon which ~otification CBOO003 was 
based -that is - that the circumstances now involved not only members of the 
ANF but also members of WADA and Independent Distributors and was 
required in order to facilitate the resolution of the Interim Mediated Terms of the 
Westem Australian Supreme Court proceedings. 

(d) The letters of 24 April 2009 again explained that, in WAN'S view, the collective 
bargaining process contemplated by the Interim Terms of the Mediation in the 
Supreme Court of Western Australia could not take place in the absence of 
notification to the ACCC on behalf of all six representatives of the three 
distributor groups, ANF, WADA and lndependents. 

Having regard to all of the issues set out above and as articulated and illustrated in the 
attached documents WAN's position in relation to the ANF Application for Authorisation 
A91 134 is as follows: 

1 WAN recognises the overall public benefit, on balance, in the ACCC granting 
immunity in relation to collective bargaining between it and its distributors. 

2 WAN respeclfully submits that there is an additional, and important, tangible 
public beneft in achieving a resolution of the Westem Australian Supreme 
Court proceedings without those proceedings having to be heard and 
determined. 

3 There would appear to have been no progress achieved to date under 
Authorisation A90804, Notification CB00003 or Draft Determination A911 17. In 
WAN's view there is no reason to believe that any progress is likely to be 
achieved through the implementation of Application for Authorisation A91 134 
which would only apply to ANF members in any event. 

4 Substantial progress has already been made between WAN and its distributors 
in progressing a mediated resolution of all issues through the Interim Mediated . - 
Terms of theproposed resolution of the Western ~ust6l ian Supreme Court 
proceedings. 

5 If that progress does not continue it is likely, in WAN'S view, that: 

(a) Nothing will be achieved through Notification CB00003, authorisation 
of Draft Determination A91 117 or authorisation of Application for 
Authorisation A91 134. 

(b) The Western Australian Supreme Court proceedings will not be 
resolved, those proceedings will be relisted and will continue and 
whatever the outcome of those proceedings the parties will not have 
resolved a mutually acceptable position so as to enable the 
commercial relationship to continue without dispute and continued 
disagreement. 

6 Accordingly, not only will nothing be achieved by authorisation of Application for 
Authorisation A91134, but such authorisation will positively discourage and 
facilitate a deterioration of the resolution of the Western Australian Supreme 
Court proceedings, which will clearly not be in the public interest. 

Accordingly, in WAN's respectful submission there should be a tangible and substantial 
degree of comity between the public benefts sought to be achieved by the ACCC and 
that sought to be achieved through the mediation procedures of the Supreme Court of 
Western Australia. To achieve that comity for the overall public benefit the ACCC should: 

1 Refuse authorisation of Application for Authorisation A91 134 insofar as it relates 
to WAN and its distributors. 

2 Contact each of the six representatives of the three WAN distributor groups, 
that is, those persons from the ANF. WADA and the lndependents the contact 
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details of whom are set out in the attached copy letter dated 14 April 2009 sent 
to all WAN'S distributors. The ACCC should discuss the notification process with 
those six representatives and encourage them to obtain the consents of all 
those distributors for whom they act and who wish to voluntarily participate in 
the process. The ACCC should also encourage and assist those six 
representative persons to lodge a notification (as Mr Roediger, in his m a i l  of 24 
April 2009, indicates will occur) so that the collective bargaining process, as 
contemplated by the Interim Agreed Terms of Mediation, can progress as 
contemplated by the parties and as sanctioned by the Supreme Court of 
Western Australia. 

I would be grateful to hear back tiom you as soon as is convenient with the decision of 
the ACCC as to whether it proposes to proceed in this manner or in some other manner. 

I am available to provide any further information or assistance, to the extent that I am 
able to do so, at any time and would encourage you to contact me in that regard with a 

, view to achieving a beneficial outcome for all parties in the overall public benefit. 

West Australian Newspapers Holdings Limited 
and West Australian Newspapers Limited 
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