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By email and post 

Dear Mr Chadwick 

Applications for authorisation by TOTE Tasmania, RWWA and 
ACTTAB A91123 and A91 124 - application for Interim authorisatlon 

We act for Tabcorp Holdings Limited (Tabcorp). 

This letter is provided in response to an application for interim authorisation made by 
TOTE Tasmania Pty Ltd (TOTE Tasmania), Racing and Wagering Western Australia 
(RWWA) and ACTTAB Limited (ACTTAB) (the Applicants). 

The Applicants have applied for interim authorisation in relation to their applications for 
authorisation of: . a joint venture agreement between them in relation to their supply of fixed odds 

wagering services (JV); and . a management services agreement between the Applicants, Centrebet Pty Ltd 
(Centrebet) and Centrebet International Ltd (Centrebet International) 
(Management Sewices Agreement). 

The applications for final authorisation were lodged with the Commission on 26 February 
2009 (Applications). Tabcorp provided a submission in response to the Applications on 
9 April 2009 (Tabcorp's Submission). 

As set out in Tabcorp's Submission, the Applications raise significant concerns under the 
Trade Practices Act 1974 (Cth) (Act), which are not addressed or are not adequately 
addressed by the Applicants in their submission in support of the Applications. In 
particular, and as detailed in Tabcorp's Submission, the proposed conduct would result in 
minimal public benefits and significant public detriments as compared to the correct 
counterfactual, and the implementation of the proposed arrangements between the 
Applicants and Centrebet would likely contravene the per se prohibitions in the Act 
against price fixing and exclusionary provisions. Consequently, Tabcorp considers that 
the Applications in their current form should not be authorised by the Commission. 

Given that the Applications do not satisfy the tests for authorisation, the Commission 
should not grant interim authorisation as requested by the Applicants. 

In addition, Tabcorp rejects a number of the assertions contained in the Applicants' 
application for interim authorisation: . The Applicants subml that a grant of interim authorisation will maintain the 

status quo as compared to the counterfactual. However, as set out in Tabcorp's 
Submission, the Applicants' have incorrectly identified the counterfactual as the 
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'CessationlReduction scenario'.' It is Tabcorp's view that, whether or not 
interim authorisation or final authorisation is granted, the Applicants could 
continue to offer fixed odds wagering products to punters post-29 May 2009. . Tabcorp rejects the Applicants' contentions regarding the likelihood of 
significant harm to them should interim authorisation be refused. As set out In 
Tabcorp's Submission, the barriers to entry and expansion in the fixed odds 
wagering market are very low, and each of the Applicants is already a well 
established participant in the wagering market. It would not be difficult or 
prohibitively expensive for TOTE Tasmania and RWWA, and possibly also for 
ACTTAB, independently to offer fixed odds wagering products to punters in the 
period from 29 May 2009 (or shortly thereafter). Tabcorp's Subrnissio; sets out 
the requirements of a new entrant in the fixed odds wagering market. With the 
exception of a risk management system, pricing information and a small number 
of bookmakers - all of which are easily acquired - each of the Applicants 
already has all of the requirements of a new entrant. Tabcorp's Submission 
contains details regarding its establishment of Luxbet Pty Ltd (Luxbet), a fixed 
odds wagering provider based in the Northern Territory. Luxbet offers a large 
range of betting events and bet types to punters, and competes effectively with 
large fixed odds wagering providers such as Centrebet. Luxbet was established 
as a completely new entrant operating independently of Tabcorp in 100 days, a 
process which included the acquisition and integration of an "off-the-shelf' risk 
management system. 

Tabcorp considers that it wwld ba possible for each of the Applicants to 
establish a simpler but still competitive fixed odds wagering provider by 29 May 
2009 or shortly thereafter. In particular, each of the Applicants could choose to 
offer fixed odds wagering products to punters prior to acquiring and integrating 
a risk management system by putting in place appropriate protocols regarding 
the acceptance of wagers in order to manage risk. It would not be necessaryfor 
the Applicants to establish a fixed odds wagering business of the scope of that 
operated by Centrebet or by Tabcorp under the TAB Sportsbet brand. As 
detailed in Tabcorp's Submission, even if each of the Applicants chose 
substantially to reduce the number of betting events andlor bet types on which it 
offered fixed odds wagering (in the period behveen 29 May 2009 and the 
Commission's final determination, or indefinitely), this would not significantly 
reduce its viability or ability to compete. 

The Applicants were each given notice of the termination of their participation in 
TAB Sportsbet on 28 November 2008. At least from that date, the Applicants 
would have been aware of both the need to develop an alternative to TAB 
Sportsbet in respect of their supply of fixed odds wagering products, and the 
potential for Trade Practices concerns to arise in respect of any coordination 
between them (and between them and other competitors) in this regard. In 
these circumstances, the Applicants should have developed contingency plans 
to minimise any harm to them should interim andlor final authorisation of their 
proposed joint venture arrangements be refused. The Applicants should not be 
permitted to rely on arguments relating to the potential harm to them should 
interim authwisation be refused, in circumstances where the potential for such 
harm was foreseeable and fairly easily preventable. 

The Applicants submit that the public benefits that would result from the 
conduct, relative to the 'Primary Counterfactual", would be foregone, not only in 
any period of interim authorisation but potentially permanently jeopardised or 
foregone to a material degree. However, most of the public benefits put forward 

' While detaik regarding this counterfactual have been m o v e d  from me public versions of the Applicants' subm'ssions. 
Tabcorp assumes that It involves the Applcants eacn ceasing to supply fixed odds wagering proddcts to consumers, or 
signifi&nth, redudng the extent to which they do so, 

See Tabcorp's Submission at 3.2 to 3.4. 
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by the Applicants da te  to their continued and enhanced ability to offer fixed 
odds wagering products under the proposed arrangements as compared to the 
'Primary Counterfactual'. Tabcorp submits that each of the Applicants could 
achieve most if not all of these 'benefes' operating independently of each other 
and of Centrebet and that, therefore, these outcomes are not benefits likely to 
result from the proposed conduct as compared to the correct counterfactual. 
Further, when the correct counterfactual is applied, the public detriments likely 
to result from the proposed conduct (namely a reduction in competition behnreen 
the Applicants and between the Applicants and Centrebet) are significantly 
greater. 

Given the above, and the infomlation provlded In Tabcorp's Submission, the Applicants' 
application for interim authorisation should be refused. 

Senior Associate 
Freehills 
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