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Summary 
The ACCC proposes to grant authorisation for five years to the TAB Agents’ Association of 
New South Wales to collectively negotiate with Tabcorp and to participate collectively in 
dispute resolution with Tabcorp, on behalf of members.  

The authorisation process 

The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit to the public from the conduct outweighs any public detriment. The 
ACCC conducts a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 

The application for authorisation  

The TAB Agents’ Association of New South Wales is seeking authorisation, on behalf of 
present and future members, to effectively negotiate new agency arrangements with Tabcorp 
Holdings Limited (Tabcorp) when existing arrangements expire on 31 December 2011. The 
Association also seeks to participate collectively in the process for resolving disputes between 
members and Tabcorp under the Current Agency Agreement.  

Background 

In 2004, the ACCC granted the Association authorisation for five years for similar conduct. This 
authorisation (A90885) will expire on 19 May 2009. The current application is intended to 
replace the previous authorisation.  

The ACCC notes that similar collective bargaining arrangements have been authorised for the 
WA TAB Agents' Association Inc. since June 2005. This authorisation will expire in June 2011.  

The Association is a registered union of 169 employers, who have been appointed by Tabcorp to 
act as its agents (TAB agents) to provide off-course totalizator wagering services. The 
Association was formed to promote the interests of its members and liaise, on their behalf, with 
Tabcorp. Since authorisation A90885 was granted, the Association advises it has successfully 
negotiated a new agency agreement between its members and Tabcorp and resolved disputes 
without need for recourse to legal action.  

Balance of public benefit and detriment 

The ACCC is satisfied that the proposed arrangements are likely to generate benefits in the form 
of: 

 improved bargaining power for Association members, leading to a more efficient 
allocation of resources 

 improved quality of service, and  

 efficiency gains.  

The ACCC considers that the proposed arrangements are unlikely to result in any significant 
public detriment.  
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On balance, the ACCC considers that, in all the circumstances, public benefit is likely to be 
generated by the proposed arrangements and this benefit will outweigh the likely public 
detriment.  

Length of authorisation  

The ACCC generally considers it appropriate to grant authorisation for a limited period of time, 
so as to allow an authorisation to be reviewed in light of any changed circumstances. 

In this instance, the ACCC considers that five years is an appropriate amount of time to allow 
the Association and Tabcorp to negotiate terms and conditions of agency contracts after they 
expire on 31 December 2011, and to collectively resolve any disputes that may arise shortly 
before or after this time.  

Interim authorisation 

The ACCC has decided to grant interim authorisation for the proposed arrangements from 
20 May 2009 until its final determination takes effect. 

The next steps 

The ACCC will now seek further submissions from the applicant and interested parties in 
relation to this draft determination prior to making a final decision. The applicant and interested 
parties may also request that a conference be held to make oral submissions on the draft 
determination.  
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List of abbreviations  

Association TAB Agents’ Association of New South Wales 

Authorisation 
A90885 

Authorisation granted to the Association on 28 April 2004 for 
collective bargaining arrangements similar to those sought to 
be authorised via the current application.  

Current Agency 
Agreement 

The Agreement to Appoint Agent to Provide Wagering 
Services in New South Wales, collectively negotiated 
between the Association and Tabcorp to replace the previous 
contractual agreements between the parties. 

DRA Dispute Resolution Agreement (in place under authorisation 
A90885, now defunct) 

TAB agent An employer appointed by Tabcorp to act as an agent, in 
NSW, for the purposes of the Totalizator Act.  

Tabcorp Tabcorp Holdings Limited 

Totalizator Act Totalizator Act 1997 (NSW) 
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1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition 
provisions of the Act. One way in which parties may obtain immunity is to apply to the 
ACCC for what is known as an ‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.  

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.   

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination. 
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final determination. Should the public benefit outweigh the public detriment, the ACCC 
may grant authorisation. If not, authorisation may be denied. However, in some cases it 
may still be possible to grant authorisation where conditions can be imposed which 
sufficiently increase the benefit to the public or reduce the public detriment. 

The application for authorisation 

1.8 On 4 March 2009, the TAB Agents’ Association of New South Wales (Association) 
lodged application for authorisation A91125 with the ACCC. 

1.9 The Association applied for authorisation, on behalf of present and future members of 
the Association, to enable the Association to effectively negotiate new agency 
arrangements, on members’ behalf, when existing arrangements (the Current Agency 
Agreement) expire on 31 December 2011. It is also seeking authorisation so that the 
Association can participate in the process for resolving disputes between members and 
Tabcorp Holdings Limited (Tabcorp) under the Current Agency Agreement.  
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1.10 The Association seeks authorisation for five years. 

Interim authorisation 

1.11 The current authorisation expires on 19 May 2009.  

1.12 In the event that a final decision on its application for authorisation is not made by 
19 May 2009, the Association has sought interim authorisation for the proposed 
conduct from that time. 

Chronology 

1.13 Table 1.1 provides a chronology of significant dates in the consideration of this 
application.   

Table 1.1: Chronology of application for authorisation A91125 

DATE ACTION 

4 March 2009 Application for authorisation lodged with the ACCC, including a request 
for interim authorisation. 

1 April 2009 Closing date for submissions from interested parties in relation to the 
potential request for interim authorisation and the substantive application 
for authorisation. 

8 April 2009 Closing date for submissions from the Association in response to 
interested party submissions. 

24 April 2009 ACCC grants interim authorisation to the Association to engage in the 
collective bargaining arrangements until a final determination on the 
matter comes into effect.  

Draft determination issued proposing to grant authorisation to the 
Association for the proposed collective bargaining arrangements.  
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2. Background to the application 

The applicant 

2.1 The Association is a registered union of employers under the Industrial Relations Act 
1996 (NSW). The Association currently has as its members 169 agents who have been 
appointed by Tabcorp as its agents for the purposes of the Totalizator Act 1997 (NSW) 
(Totalizator Act). There are currently only four agents in New South Wales (NSW) 
who are not members of the Association.1  

2.2 The Association submits that it was formed to promote the interests of its members and 
to liaise with Tabcorp rather than to act as an industrial organisation.  

2.3 The Association is currently authorised to collectively bargain, on behalf of its 
members, with Tabcorp (as the successor of TAB Limited to the off course totalizator 
license in NSW) in relation to the terms and conditions of the provision of services by 
members to Tabcorp. It is also authorised to act on behalf of members where a dispute 
arises between those members and Tabcorp. The current authorisation, A90885, came 
into effect on 19 May 2004 and will expire on 19 May 2009. 

The gaming and wagering industry 

2.4 The Productivity Commission has defined gaming as “all legal forms of gambling other 
than wagering — including lotteries, gaming machines, casino table games and keno.” 
It describes wagering as “another name for betting — to stake something (usually 
money) on the outcome of a contest or any uncertain event or matter. The principal 
forms are racing and sports betting”.2  

2.5 The collective bargaining arrangements proposed in the current application for 
authorisation relate to off-course totalizator wagering and fixed-odds betting. This 
includes wagering on Australian and international horse, harness and greyhound racing, 
and a variety of sports. 

Totalizator operations in NSW 

2.6 Off-course wagering in NSW is governed by the Totalizator Act. Section 6 of the 
Totalizator Act defines ‘totalizator’ as: 

(a) a system used to enable persons to invest money on events or contingencies with a view to 
successfully predicting specified outcomes of those events or contingencies and to enable the 
money left after the deduction of commission to be divided and distributed among those 
persons who successfully predict those outcomes, and  

(b) any instrument, machine or device through or by which the system is operated. 

                                                 
1    TAB Agents’ Association of New South Wales, Submission in support of application for authorisation A91125, 

4 March 2009, page 4. The ACCC clarified with the Association the number of TAB agents who were not 
members of the Association by telephone on 1 April 2009.  

2    Productivity Commission, Inquiry Report, Volume 1 Report (Parts A-C), Report No.10, 26 November 1999, 
available at http://www.pc.gov.au/__data/assets/pdf_file/0004/82552/gambling1.pdf, page 7, accessed 
27 March 2009.  
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2.7 In financial year 2004-05, net takings from off-course totalizator in Australia were 
$2 068.6 million.3 The majority of gambling businesses are hospitality clubs, pubs, 
taverns and bars and totalizator agencies.4 In 1997-98, the Productivity Commission 
estimated that approximately 82 per cent of Australia’s adult population participated in 
some form of gambling.5 In addition, 15 000 people were employed in totalizator 
betting, lottery and other gambling businesses.6  

Tabcorp 

2.8 At the time authorisation A90885 was granted, the largest wagering organisation in 
NSW was TAB Limited,7 which held licences for the conduct of both on-course and 
off-course totalizator betting in NSW. Ownership of these licenses was transferred to 
Tabcorp when it acquired TAB Limited in September 2004. Tabcorp is now Australia’s 
largest wagering organisation, operating in NSW, Victoria and the Northern Territory.8 

2.9 Tabcorp’s totalizator licence is for a 99-year term and includes an exclusivity period of 
15 years. TAB Limited also holds an approval to conduct fixed-odds betting in NSW 
on a limited number of racing events and prescribed sporting events (Sports Betting 
License). 9 

2.10 Pursuant to section 12 of the Totalizator Act, Tabcorp engages TAB agents to conduct 
totalizator on its behalf. TAB agents are currently appointed under standard form 
contractual arrangements between Tabcorp and individual agents.  

2.11 At the time authorisation A90885 was granted, the relevant agreements between TAB 
agents and Tabcorp were the Standard Fixed Term Deed, Standard Two-Year Rollover 
Deed and the New Agency Agreement.10 The Association submits that these 
agreements have since been replaced by the Agreement to Appoint Agent to Provide 
Wagering Services in New South Wales (Current Agency Agreement), via collective 
bargaining authorised under A90885.  

                                                 

3   Australian Bureau of Statistics, 8684.0 - Gambling Services, Australia, 2004-05, 20 September 2006. Available 
from http://www.abs.gov.au/ausstats/abs@.nsf/mf/8684.0, accessed 25 March 2009.  

4    Productivity Commission, Op. Cit., page 28, accessed 27 March 2009.  
5    Productivity Commission, Op. Cit., page 13.  
6    Ibid., page 9. The ACCC notes that the Productivity Commission is currently undertaking a review of 

Australia’s gambling industry and these numbers are likely to be updated by the end of this year. 
7    NSW Legislative Assembly Hansard, Totalizator Agency Board Privatisation Amendment Bill, 

23 October 2002, page 5 735. Available at 
http://www.parliament.nsw.gov.au/prod/PARLMENT/hansArt.nsf/V3Key/LC20021023099, accessed 
1 April 2009.  

8    TAB Agents’ Association of New South Wales, Op. Cit., page 5.  
9    NSW Legislative Assembly Hansard, Totalizator Legislation Amendment (Inter-jurisdictional Processing of 

Bets) Bill, (extract), 2 May 2006. Available at 
http://parliament.nsw.gov.au/prod/parlment/nswbills.nsf/1d4800a7a88cc2abca256e9800121f01/47a66d05ba4fe
1a0ca257162003893f0/$FILE/LA%203706.pdf, accessed 20 March 2009. 

10   ACCC Determination A90885, 28 April 2004, pages 4-5. Available from the ACCC’s website, 
www.accc.gov.au, by following the ‘Public Registers’ link. 
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2.12 The Association submits that Tabcorp’s network of agents includes 2 573 off-course 
totalizators, (including pubs and clubs) and 238 on-course totalizators located 
throughout NSW.11 

                                                 
11   TAB Agents’ Association of New South Wales, Op. Cit., page 5.  
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3. The application for authorisation 

3.1 The Association is seeking authorisation for five years to negotiate, on its own behalf 
and on behalf of its members: 

(a) the terms and conditions of the contract or arrangement pursuant to which 
members of the Association are: 

(i) appointed as agents of Tabcorp (for the purposes of section 12 of the 
Totalizator Act), including the negotiation of any extension or renewal of 
such a contract or arrangement 

(ii) appointed as agents for outlets additional to those in respect of which the 
agents’ primary appointment has been made including the negotiation of 
any extensions or renewals of those contracts or arrangements 

(b) the participation of the Association in the process for resolving disputes under 
the Current Agency Agreement in relation to disputes between Tabcorp and 
more than one agent.  

3.2 The Dispute Resolution Agreement (DRA) of the previous authorisation was replaced, 
in September 2008, by the dispute resolution process at clause 21 of the Current 
Agency Agreement, as agreed by the Association and Tabcorp, pursuant to A90885.12  

3.3 In particular, the Association submits that it requires authorisation to enable it to 
negotiate the fees and conditions associated with introducing “new products such as 
‘Trackside’, which are not addressed in the Current Agency Agreement”.13  

3.4 The Association also submits that authorisation is necessary to allow it to collectively 
bargain on behalf of members whose agency is not renewed by Tabcorp, or terminated, 
as part of Tabcorp’s ongoing rationalisation of the industry.14  

3.5 The ACCC notes that the Association is not seeking authorisation to collectively 
bargain to provide distribution services to Tabcorp. Rather, “authorisation is sought to 
collectively negotiate the standard terms on which the right to supply such services will 
be acquired by all agents”.15 

3.6 Pursuant to sections 88(10) and 88(13) of the Act, the parties to the proposed 
agreements would be present and future members of the Association.  

3.7 The Association submits that any Association members that do not wish to participate 
in the collective bargaining undertaken on their behalf will be free to opt out and enter 
into individual agreements with Tabcorp, should they wish to do so. The Association 
also submits that no member will be required to enter into any contract or arrangement 
negotiated by the Association on behalf of members.  

                                                 
12   Ibid., page 8.  
13    TAB Agents’ Association of New South Wales, Op. Cit., pages 15 and 22. The Association submits that: 

“‘Trackside’ is an animated racing game currently available in Tabcorp's Victorian TAB agencies. Tabcorp has  
sought, and is awaiting, NSW government approval to introduce the product in TAB agencies in NSW”. 

14   Ibid., pages 1-2.  
15   Ibid., page 19.  
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3.8 The proposed arrangements potentially raise concerns under the anti-competitive 
conduct provisions of the Act. Consequently, the Association has lodged the 
application for authorisation with the ACCC. 

3.9 Under section 88(6) of the Act, any authorisation granted by the ACCC is 
automatically extended to cover any person named in the authorisation as being a party 
or proposed party to the conduct. 

3.10 Authorisation is sought for a period of five years to enable the Association to 
effectively negotiate new agency agreements when the existing ones expire on 
31 December 2011. It is also sought so that the Association can participate in the 
process for resolving disputes between member agents and Tabcorp under the Current 
Agency Agreement.  

3.11 The Association submits that the terms and conditions negotiated by the Association 
would apply equally to agents seeking appointment as TAB agents, those seeking 
renewal of their existing contract, and those agents seeking appointment as agents of 
additional agencies and the renewal of those additional contract arrangements.16 

3.12 As Tabcorp applies agreements negotiated by the Association, on behalf of its 
members, to all TAB agents, the four agents who are not members of the Association 
also benefit from any improvements in terms and conditions that may be negotiated by 
the Association.  

                                                 
16   TAB Agents’ Association of New South Wales, Op. Cit., page 4. 
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4. Submissions received by the ACCC 

4.1 The Association provided a supporting submission with its application for 
authorisation.  

4.2 The ACCC also sought submissions from around 30 interested parties potentially 
affected by the application, including individual TAB agents, Tabcorp, government 
agencies, industry associations and alternative providers of wagering services. The 
ACCC received one public submission, from Tabcorp. 

4.3 Tabcorp submitted that it did not oppose the Association’s proposed arrangements set 
out on the Form B, as they are likely to have minimal effect on Tabcorp’s dealings with 
its agents in NSW. However, Tabcorp was concerned that claims made by the 
Association in its supporting submission regarding the scope of the conduct to be 
authorised and Tabcorp’s likely conduct in the absence of authorisation were inaccurate 
and misleading.  

4.4 Tabcorp submitted it would not support the Association’s application if the proposed 
conduct were to include negotiation on behalf of agents whose contracts were either not 
renewed or terminated or negotiation of ex-gratia payments. Tabcorp submitted that 
renewals and terminations were governed by the terms and conditions of each agent’s 
contract. Tabcorp also submitted that any ex-gratia payments would be “beyond the 
terms and conditions of the relevant agency agreement and would be made at Tabcorp’s 
complete discretion.”  

4.5 Tabcorp clarified that there are currently three relevant agreements between Tabcorp 
and the Association, not one. These are: the Current Agency Agreement; Agreement to 
Appoint Acting Agent to Provide Wagering Services in New South Wales; and 
Agreement to Appoint Probationary Agent to Provide Wagering Services in New South 
Wales.  

4.6 The Association responded to Tabcorp’s submission, stating that the proposed conduct 
was intended to cover all negotiations with Tabcorp in relation to collective matters 
arising from Tabcorp’s relationship with members of the Association.  

4.7 The views of the Association are outlined in the ACCC’s evaluation of the proposed 
arrangements in Chapter 6 of this draft determination. Copies of public submissions are 
available from the ACCC website (www.accc.gov.au) by following the ‘Public 
Registers’ and ‘Authorisations Public Registers’ links. 
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5. The net public benefit test 

5.1 The ACCC may only grant authorisation where the relevant test in section 90 of the Act 
is satisfied. 

Application A91125 

5.2 The Association lodged application for authorisation A91125 under section 88(1) of the 
Act to make and give effect to a contract or arrangement, or arrive at an understanding, 
a provision of which would have the purpose, or would have or might have the effect, 
of substantially lessening competition within the meaning of section 45 of the Act. The 
relevant tests for this application are found in sections 90(6) and 90(7) of the Act. 

5.3 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public and 

 this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the proposed 
contract or arrangement was made and the provision concerned was given effect to. 

Application of the tests  

5.4 The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition.17 

5.5 However, the Tribunal has previously stated that regarding the test under section 90(6): 

 [the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made. 
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society. 
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.18 

5.6 Consequently, given the similarity of wording between section 90(6) and 90(7), when 
applying these tests the ACCC can take most, if not all, detriments likely to result from 
the relevant conduct into account either by looking at the detriment side of the equation 
or when assessing the extent of the benefits.  

 

                                                 
17  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
18  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 
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Definition of public benefit and public detriment 

5.7 Public benefit is not defined in the Act. However, the Tribunal has stated that the term 
should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.19 

5.8 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.20 

Future with-and-without test 

5.9 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.21 

5.10 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how the 
relevant markets will react if authorisation is not granted. This prediction is referred to 
as the ‘counterfactual’. 

Length of authorisation 

5.11 The ACCC can grant authorisation for a limited period of time.22 

Conditions 

5.12 The Act also allows the ACCC to grant authorisation subject to conditions.23 

Future and other parties  

5.13 Applications to make or give effect to contracts, arrangements or understandings that 
might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

                                                 
19  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
20  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
21  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 

22  Section 91(1). 
23  Section 91(3). 
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 persons who become party to the contract, arrangement or understanding at some 
time in the future24 

 persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.25 

                                                 
24  Section 88(10). 
25  Section 88(6). 
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6. ACCC evaluation 

6.1 The ACCC’s evaluation of the proposed collective bargaining arrangements is in 
accordance with the net public benefit test outlined in Chapter 5 of this draft 
determination. As required by the test, it is necessary for the ACCC to assess the likely 
public benefits and detriments flowing from the arrangements. 

The market 

6.2 The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant market(s) affected by that conduct. 

6.3 The Association submits that the relevant areas of competition are: 

(a) the supply of wagering services to consumers – that is, competition between 
agents, hotels and clubs, and internet and telephone betting services in the 
provision of services to consumers. This market is either a NSW-based 
market or, given the increasing use of the internet, it may be as broad as an 
Australia-wide market, and 

(b) the supply of distribution services to Tabcorp in NSW – that is, competition 
between TAB agents and hotels and clubs (with PubTAB and ClubTAB 
facilities) in relation to the supply of wagering distribution services to 
Tabcorp.  

6.4 For the purpose of assessing this application, the ACCC considers the areas of 
competition identified by the Association to be sufficient to enable assessment of this 
matter. The ACCC also considers that possible variations in this definition are unlikely 
to alter the outcome of its assessment of the proposed arrangements.  

6.5 The ACCC notes that the possible entry of new totalizator licensees to the market is 
constrained by the Totalizator Act, under which Tabcorp has exclusivity of license until 
2013. After this time, other bidders for the license to conduct off-course totalizator in 
NSW may enter the market. Entry of additional TAB agents is constrained by the fact 
that Tabcorp has been rationalising the number of TAB agencies in recent years.26  

6.6 As stated above, Tabcorp holds the exclusive license to conduct totalizator in NSW. 
However, interstate agents are able to offer wagering services to NSW residents over 
the phone or internet. Other market participants have suggested that “the single most 
significant concern before the NSW Racing Industry” is the nationalising and 
globalising of the wagering market and, in particular, competition for wagering 
customers from interstate wagering service providers and TAB agencies.27  

6.7 The Association submits that there is very little, if any, competition between agents and 
their respective agencies for the provision of wagering services to customers. It submits 
that there is limited geographical overlap and “extremely limited variability” between 
agents. The Association also submits that any competition that exists between TAB 

                                                 
26   TAB Agents’ Association of New South Wales, Op. Cit., page 6.  
27   NSW Greyhound Breeders, Owners and Trainers Association Limited, Submission in response to the 

Independent Review of Wagering in NSW (NSW Office of Liquor, Gaming and Racing), 31 July 2008.  
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agents and other gaming and wagering service providers with TAB facilities is limited 
to competition on the service levels they provide.28 

6.8 With regard to market dynamics between TAB agents and Tabcorp, the Association 
submits that agents have little to no bargaining power in their industry. It also submits 
that those agents who operate multiple agencies do not have greater bargaining power 
than those who operate a single agency and may even have lessened bargaining power 
as a result of their higher stake in the outcome of negotiations and the fact that they 
have more to lose if distribution rights are not attained.29  

The counterfactual 

6.9 As noted in Chapter 5 of this draft determination, in order to identify and measure the 
public benefit and public detriment generated by conduct, the ACCC applies the ‘future 
with-and-without test’.   

6.10 The Association submits that, as Tabcorp has grown (by acquiring TAB Limited) and 
the number of TAB agents has diminished (through industry rationalisation) since 
authorisation A90885 was granted, without authorisation, the bargaining power 
imbalance between the TAB agents and Tabcorp would be even more pronounced than 
it was when the Association first applied for authorisation A90885 in 2003.30  

6.11 The Association also submits that, absent authorisation, Tabcorp would offer standard 
form contracts to agents on a ‘take it or leave it’ basis without any input from the 
Association. The Association submits that this would result in a greater likelihood of 
agents opting out of contracts with Tabcorp.  

6.12 The ACCC considers the relevant counterfactual is one where no collective bargaining 
is engaged in and the Association is not involved in negotiations between more than 
one agent and Tabcorp but may be involved in negotiations concerning individual 
agents. The ACCC considers it is not clear whether, without authorisation, Tabcorp 
would be likely to offer standard form contracts to all TAB agents with reduced input 
from agents. The ACCC notes that this was the prevailing conduct of TAB Limited 
before authorisation A90885 was granted, but that Tabcorp would not necessarily 
behave in a similar manner.  

Public benefit 

6.13 The Association submits that the collective bargaining arrangements will deliver public 
benefits, including: 

 reduced risk of unconscionable conduct 

 participation of the Association under the Current Agency Agreement 

 improved bargaining power 

 improved quality of service 

                                                 
28   TAB Agents’ Association of New, Op. Cit., page 12.  
29   Ibid., page 6. 
30   Ibid., page 15.  
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 industrial harmony 

 lower transaction costs, and 

 efficiency gains.  

6.14 In considering public benefits - particularly cost savings from increases in productive 
efficiency from conduct proposed for authorisation - the ACCC applies a public benefit 
standard when determining the weight to be given to productive efficiency savings. 
That is, the ACCC will consider how much weight society considers should be attached 
to a public benefit. Of particular interest will be the number and identity of the 
proposed beneficiaries.  

6.15 As outlined above, any improvements in terms and conditions negotiated by the 
Association would apply to all TAB agents, including those who are not members of 
the Association. Therefore, the Association expects 173 TAB agents, in particular, to 
benefit from the proposed collective bargaining arrangements.  

6.16 An assessment of the public benefits claimed by the Association follows.   

Improved bargaining power 

Submissions 

6.17 The Association submits that the previous authorisation, A90885, has significantly 
improved the bargaining power of TAB agents in negotiations with Tabcorp. The 
Association submits this is evidenced by the successful negotiation of the 2005 agency 
agreement and the Current Agency Agreement, and their adoption by all but two 
agents, who voluntarily surrendered their agency to Tabcorp instead.31  

6.18 In its submission in support of the current application for authorisation, the Association 
made the following note: 

In its determination for authorisation A90885, the Commission stated that, “the extent to which 
TAB agents may be able to negotiate more favourable terms for themselves by collectively 
bargaining with Tabcorp is questionable” (Authorisation A90885, page 46.)32 

6.19 The Association refuted this statement, claiming that authorisation A90885 had resulted 
in higher agency fees and commission rates being negotiated by the Association and 
Tabcorp, to the mutual benefit of both parties.  

6.20 The Association submits that, if authorisation were not granted, the relationship 
between Tabcorp and individual TAB agents would be likely to deteriorate. The 
Association submits that TAB agents are likely to be forced to accept less fair terms of 
agency or else face closure of their businesses.33 The Association submits that the only 
way individual agents can effectively negotiate with Tabcorp is through representation 
by the Association.34  

                                                 
31   Ibid., page 22.  
32   Ibid., page 26.  
33   Ibid.  
34   Ibid., page 23.  
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ACCC’s view 

6.21 The ACCC notes that, despite any perceived increases in bargaining power for TAB 
agents since authorisation A90885 was granted, the bargaining position of TAB agents 
relative to Tabcorp remains inherently weak. The ACCC considers this position is the 
result of Tabcorp’s relative advantage as holder of the license to conduct off-course 
totalizator in NSW, which makes it the monopoly supplier of totalizator agency rights 
in NSW.  

6.22 In addition, wagering services are the only services that TAB agents supply. Therefore, 
as discussed in ACCC determination A90885, failure of TAB agents to negotiate 
distribution rights from Tabcorp would result in closure of that TAB agent’s business. 
In contrast, Tabcorp has many alternative distribution channels through which it can 
sell the right to supply wagering services to the public, including clubs, pubs, hotels, 
and its own telephone and internet betting services.35   

6.23 In determination A90885, the ACCC noted that the proportion of wagering services 
supplied to the public by TAB agents was 38 per cent at the time and was in decline.36 
The ACCC notes that this trend appears to have continued as competition from other 
jurisdictions has increased.37  

6.24 As noted in ACCC Determination A90885, the Australian Government undertook a 
review of some key provisions of the Act (the Dawson Review), the results of which 
were released in April 2003.38 Among the key findings of the review was that:  

  Collective bargaining at one level may lessen competition but, at another level, provided that the 
countervailing power is not excessive, it may be in the public interest to enable small business to 
negotiate more effectively with big business.    

6.25 The ACCC considers it is not clear that the previous authorisation has significantly 
increased the bargaining power of TAB agents relative to Tabcorp, as agreements 
would have been reached between many agents and Tabcorp absent authorisation 
A90885. However, the ACCC considers it is possible that authorisation may improve 
the bargaining power of TAB agents and thereby prevent detriment to the relationships 
between Tabcorp and individual TAB agents. As wagering prices at TAB agencies are 
fixed by the relevant legislation, allocative inefficiencies produced by the proposed 
collective bargaining arrangements are limited. The ACCC considers that the balance 
of bargaining power between TAB agents and Tabcorp is currently skewed such that, to 
the extent that proposed collective bargaining arrangements may improve the relative 
bargaining power of individual TAB agents in negotiations with Tabcorp, this may 
provide some benefit to the public, specifically TAB agents in NSW.  

6.26 With regard to the proposed dispute resolution process, the ACCC has previously 
accepted that an industry association such as the Association can represent and assist its 
members in matters such as ensuring its members have access to appropriate legal 

                                                 
35   ACCC Determination A90885, 28 April 2004, page 41. 
36   Ibid.  
37   NSW Office of Liquor, Gaming and Racing, Correct Weight? A review of wagering and the future 

sustainability of the NSW racing industry, 28 November 2008, page 20. 
38   ACCC Determination A90885, 28 April 2004, page 42.  
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and/or financial services, or even making representations to major suppliers in relation 
to issues, without the need for authorisation.39 

6.27 However, where such assistance is insufficient, the ACCC considers the most effective 
dispute resolution process is one which is developed in consultation with all parties in 
the bargaining process and is ultimately implemented with the support of all parties. 
This is consistent with the ACCC’s views in Determination A90885.  

6.28 The ACCC accepts that, in this case, any improvement in bargaining power for 
individual TAB agents may result in more advantageous outcomes for the agents and a 
more efficient allocation of resources within this industry.  

Reduced risk of unconscionable conduct 

Submissions 

6.29 The Association submits that the previous authorisation has increased its members’ 
bargaining power relative to Tabcorp’s and this has led to an increase in members’ 
input into standard form contracts with Tabcorp. As a result of this increased input, the 
Association submits that the Association has been able to “ensure that harsh, unfair or 
unconscionable terms are not included in the standard form contracts offered by 
Tabcorp to agents”.40 

6.30 As evidence of this, the Association submitted that it was able to negotiate ex gratia 
payments for agents resigning their agency and ensure that agencies were not forced to 
stay open when business was slow as a result of a proposal to extend opening hours. 
The Association submitted it would not have been able to reduce the perceived risk of 
unconscionable conduct in this way without increased bargaining power.  

6.31 Tabcorp submitted that it would not engage in unconscionable conduct in its dealings 
whether or not authorisation was granted, as such conduct is prohibited under the Act. 
Tabcorp submits that there is no evidence that Tabcorp has engaged in unconscionable 
conduct in respect of its agents in Victoria, where there is no equivalent authorisation.  

6.32 Tabcorp submitted that its approach is for individual agents to have input into 
arrangements with or without authorisation, and that Tabcorp is required under the 
Current Agency Agreement to consult with the Association on any matters that have a 
significant operational and developmental effect on the agency network.  

6.33 Tabcorp also submitted that any future offers of ex-gratia payments to one or more 
TAB agents would be beyond the terms and conditions of the Current Agency 
Agreement and would be made at Tabcorp’s sole discretion.  

ACCC’s view 

6.34 The ACCC considers any potential benefits from the authorisation would flow from 
improved bargaining power, including around contract negotiations, which has been 
addressed above. In relation to unconscionable conduct, the ACCC notes that such 

                                                 
39   Ibid., page 33.  
40   TAB Agents’ Association of New South Wales, Op. Cit., page 23. 
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conduct is prohibited under the Act whether collective bargaining or other authorised 
arrangements are in place or not and, as such, is not a relevant factor in the 
consideration of this authorisation.  

Participation of the Association under the Current Agency Agreement 

Submissions 

6.35 The Association submits that the Current Agency Agreement provides for the 
Association’s involvement in matters determined by Tabcorp to have a significant 
operational and developmental effect on the agency network.41 The Association 
submits that its involvement under the Current Agency Agreement is likely to increase 
the likelihood that agents’ interests will be adequately represented and to reduce the 
likelihood of Tabcorp imposing harsh or unfair conditions on agents.  

6.36 The Association also submits that the Current Agency Agreement provides for the 
Association to participate in resolution of any disputes that may arise between Tabcorp 
and one or more TAB agents. The Association submits that, to date, this process has 
been successful, particularly when compared to the situation without authorisation.42  

ACCC’s view 

6.37 The ACCC accepts that some benefit is likely to result from the Association’s 
involvement under the Current Agency Agreement but considers this will largely 
already be captured under the improved bargaining power assessment above.  

Improved quality of service 

Submissions 

6.38 The Association submits that authorisation A90885 has allowed its members to 
negotiate increased agency fees with Tabcorp, which has allowed the agents to provide 
higher service levels. The Association submits that, under authorisation A90885, TAB 
agents have passed on some of the benefits they have negotiated with Tabcorp in the 
form of free broadband internet, improved audiovisual displays and longer opening 
hours at TAB agencies, providing customers with more choice.  

ACCC’s view 

6.39 The ACCC notes that TAB agents are not able to pass benefits on to customers in the 
form of reduced prices because legislation prevents agents from competing on price. 
The ACCC also notes that the conditions of Tabcorp’s contractual arrangements limit 
overlap between the geographical locations of agencies and restrict competition 
between agents for the provision of wagering services to consumers.43 The ACCC 
considers TAB agents may compete vigorously on service with alternative wagering 
service providers in order to recover declining market share but are unlikely to compete 
as vigorously on service amongst themselves due to their geographic separation.  

                                                 
41  Ibid., page 27.  
42   Ibid., page 26.  
43   TAB Agents’ Association of New South Wales, Op. Cit., page 11.  
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6.40 The ACCC considers it is difficult to establish that the service improvements claimed 
by the Association are a direct result of authorisation A90885. However, the ACCC 
accepts that improved collective bargaining power may allow TAB agents to extract 
some surplus from Tabcorp, providing agents greater capacity to pass this surplus on to 
consumers in the form of improved services. Therefore, to the extent that this is likely 
to occur, the ACCC considers improvement in service quality at TAB agencies would 
represent a benefit to the public.  

Industrial harmony 

Submissions 

6.41 The Association submits that, since A90885 came into effect, all litigation between the 
TAB agents and Tabcorp “has been discontinued and no further litigation has been 
entered into”.44 

6.42 Tabcorp submits that no litigation has ever been entered into between NSW TAB 
agents and Tabcorp. Tabcorp submits that the litigation the Association referred to in 
its supporting submission was between TAB agents and TAB Limited, which was an 
entirely separate business entity at the time and was not acquired by Tabcorp until 
2004, when consideration of application for authorisation A90885 had already 
commenced. Tabcorp submitted that, after it acquired TAB Limited, it sought to 
resolve all disputes that the TAB agents had entered into with TAB Limited.  

ACCC’s view 

6.43 With regard to the Association’s claim that the proposed arrangements will promote 
industrial harmony, the ACCC remains of the view that, given the lack of information 
concerning industrial problems, and given that the current dispute resolution 
arrangements contain a mechanism which enables parties to have recourse to other 
means should the current dispute resolution process break down, it is difficult to 
conclude that the proposed arrangements would result in significant public benefits in 
the form of industrial harmony, as claimed by the Applicant.  

6.44 However, as the current dispute resolution arrangements are a streamlined version of 
the previous DRA, and given that no disputes have been litigated during the period that 
authorisation A90885 was granted, the ACCC considers the proposed dispute 
resolution arrangements may provide benefit through greater efficiency by improving 
resource allocation.  

Lower transaction costs 

Submissions 

6.45 The Association submits that lower transaction costs will result from authorisation 
because one set of negotiations will be undertaken for all TAB agents, rather than each 
agent undertaking their own negotiations to achieve the same outcome.  

                                                 
44  Ibid., page 28.  
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ACCC’s view 

6.46 The ACCC considers that, as there is likely to be little negotiation between individual 
TAB agents and Tabcorp in the absence of collective bargaining, any transactions cost 
savings that may result from authorisation are likely to be limited. 

Efficiency gains 

Submissions 

6.47 The Association submits that authorisation is likely to provide efficiency and 
productivity gains similar to those that have been implemented since authorisation 
A90885 was granted. These include: 

 extended trading hours, which provide agents with the opportunity to compete 
more vigorously with phone and internet wagering service providers who are not 
constrained by trading hours 

 incentivised agency fees and commission rates, which encourage agents to increase 
overall turnover to earn increased revenue from Tabcorp. The Association submits 
that, without authorisation A90885, “it is highly unlikely that incentivised terms of 
any kind would have been negotiated”45 for TAB agents.  

 a reduction in wastage from “over-ordering” by forcing agents to pay for their 
consumables 

 introduction of armoured cash pickups from agencies, which ensures greater safety 
and more efficient banking of revenue by agencies,46 and 

 introduction of relocation principles and assistance for all TAB agencies relocated 
by Tabcorp, which has ensured that Tabcorp will retain the expertise of any agent 
whose business is relocated so that new agents do not have to be trained.47  

6.48 Tabcorp disagreed with the Association’s claim regarding the likelihood that 
incentivised fees would have been negotiated between Tabcorp and individual TAB 
agents. Tabcorp submitted that this claim was highly speculative.  

ACCC’s view 

6.49 The ACCC notes that the Association has submitted that longer trading hours were 
proposed by Tabcorp.48 However, the Association negotiated for the arrangement to 
include the possibility for review so that TAB agents do not remain open to the 
detriment of their own profit. To this extent, the ACCC considers the collective 
bargaining for extended trading hours authorised under A90885 may have increased 
competition in the gaming and wagering market and increased efficiency in the market 
as a whole.  

6.50 The ACCC considers incentivised agency fees and commissions may increase 
operational efficiency by increasing the rate that profit is accrued by an agent in a given 

                                                 
45   Ibid., page 26.  
46  Ibid., page 27.  
47  Ibid., page 28.  
48  Ibid., page 23.  
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period. However, the ACCC considers it is not without doubt whether incentivised fees 
would have been introduced absent authorisation, as they represent a clear benefit to 
Tabcorp regardless of any benefits they may provide to TAB agents.  

6.51 The ACCC notes the Association has provided a number of examples of claimed 
benefits from collective bargaining. The ACCC considers that savings in transactions 
costs, legal costs and administrative costs resulting from collective bargaining 
arrangements are likely to generate some benefit to the public by enabling negotiations 
to be handled in a more streamlined and efficient manner.  

ACCC conclusion on public benefits 

6.52 The ACCC considers the proposed arrangements are likely to generate benefits in the 
form of: 

 improved bargaining power for Association members leading to a more efficient 
allocation of resources 

 improved quality of service, and  

 efficiency gains.  

Public detriment 

6.53 The Association submits the proposed collective bargaining arrangements will generate 
limited detriment to the public because they will not: 

 affect the price of wagering services provided to the public, given that prices are 
already regulated by government legislation 

 reduce competition between agents on service levels as they will not restrict 
agents’ ability to compete on service levels to any greater extent than the current 
standard form contract which is used between Tabcorp and agents, and amended 
from time to time, does 

 detrimentally affect competition between agents and potential agents to acquire 
contracts from Tabcorp or between agents and hotels and clubs for the supply of 
wagering services from Tabcorp.  

6.54 No concerns have been raised by interested parties.  

6.55 An assessment of the public detriment generated by the proposed collective bargaining 
arrangements follows. 

ACCC’s view 

6.56 Collective bargaining refers to an arrangement under which two or more competitors in 
an industry come together to negotiate terms and conditions, which can include price, 
with a supplier or customer.  

6.57 Generally speaking, competition between individual businesses generates price signals 
which direct resources to their most efficient use. This is often referred to as allocative 
efficiency. Collective agreements to negotiate terms and conditions can interfere with 
these price signals and accordingly lead to allocative inefficiencies. However, the 
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extent of the detriment and the impact on competition of the collective agreement will 
depend upon the specific circumstances involved. 

6.58 The ACCC has previously identified that the anti-competitive effect of collective 
bargaining arrangements constituted by lost allocative efficiencies is likely to be more 
limited where the following four features are present: 

 the current level of negotiations between individual members of the group and the 
proposed counterparty(s) on the matters to be negotiated is low 

 participation in the collective bargaining arrangement is voluntary 

 there are restrictions on the coverage and composition of the bargaining group 

 there is no boycott activity. 

Current level of negotiations between individual members of the Association and Tabcorp  

6.59 In this instance, the ACCC considers there is currently limited negotiation between 
members of the Association and Tabcorp. Pursuant to authorisation A90885, current 
negotiations are undertaken by the Association on behalf of member TAB agents. 
However, the ACCC considers that, absent authorisation, it is likely that negotiation 
between individual TAB agents and Tabcorp would still be limited.  

Voluntary participation in the collective bargaining arrangements 

6.60 The Association has indicated that the arrangements are entirely voluntary. The 
Association submits that individual agents are under no obligation to accept the Current 
Agency Agreement as the basis of their agency with Tabcorp and may opt out of this 
agreement if they choose to do so.  

Size/composition of bargaining groups 

6.61 In this instance, the ACCC considers the size and composition of the bargaining group 
is limited to the 169 TAB agents who are members of the Association.  

Boycott activity 

6.62 In its recent decision of the VFF Chicken Meat Growers’ Boycott Authorisation the 
Tribunal has stated in part: 

The seriousness of the potential consequences of authorising the use of collective boycotts is beyond 
doubt: they can result in substantial commercial damage not only to the direct target(s) of them but also 
to the other upstream and downstream businesses and their employees. Consumers might suffer 
disruption to market supplies and possibly at least temporary price increases.49  

6.63 The ACCC notes that the Association has not applied for authorisation to engage in 
collective boycott activity. Accordingly, any such conduct, should it occur, would not 
be protected from legal action under the Act.  

                                                 
49  Re VFF Chicken Meat Growers’ Boycott Authorisation [2006] ACompT 2, at para 381 
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ACCC conclusion on reduced economic efficiencies  

6.64 On balance, the ACCC considers that any potential reduced economic efficiency which 
may result from the collective bargaining arrangements is likely to be mitigated by the 
following factors:  

 the current level of negotiation between individual TAB agents and Tabcorp is low 

 participation in the proposed collective bargaining arrangements is voluntary 

 the size and composition of the bargaining group is limited, and 

 the proposed conduct does not involve any boycott activity.  

ACCC conclusion on public detriments  

6.65 The ACCC considers the proposed arrangements are unlikely to result in higher prices 
for wagering services, reduced competition between agents on service levels or reduced 
competition to acquire contracts from Tabcorp and therefore little, if any, public 
detriment is likely to result.  

Balance of public benefit and detriment  

6.66 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the proposed collective bargaining arrangements are likely to result in a public benefit 
that will outweigh any public detriment. 

6.67 In the context of applying the net public benefit test at section 90(8)50 of the Act, the 
Tribunal commented that: 

 … something more than a negligible benefit is required before the power to grant authorisation can 
be exercised.51 

6.68 The ACCC considers that the proposed arrangements are unlikely to result in any 
significant public detriment.  

6.69 The ACCC is satisfied that the proposed arrangements are likely to generate benefits in 
the form of: 

 improved bargaining power for Association members leading to a more efficient 
allocation of resources 

 improved quality of service, and  

 efficiency gains.  

6.70 On balance, the ACCC considers that, in all the circumstances, public benefit is likely 
to be generated by the proposed arrangements and this benefit will outweigh the likely 
public detriment.  

                                                 
50  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
51  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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Length of authorisation 

6.71 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in light of any changed 
circumstances. 

6.72 In this instance, the Association seeks authorisation for five years. 

6.73 The ACCC considers five years to be an appropriate amount of time to allow the 
Association and Tabcorp to negotiate terms and conditions of agency contracts after 
they expire on 31 December 2011, and to collectively resolve any disputes that may 
arise between Tabcorp and one or more agents shortly before or after this time. 

6.74 As such, the ACCC proposes to grant authorisation to the collective bargaining 
arrangements for five years. 

Scope of authorised conduct 

6.75 The Association’s application for authorisation sets out the conduct for which 
authorisation is sought as follows:  

The Association seeks authorisation to negotiate, on its own behalf and on behalf of its 
members: 

(a)   the terms and conditions of the contract or arrangement pursuant to which 
members of the Association are: 

(i) appointed as agents of Tabcorp (for the purposes of section 12 of the 
Totalizator Act), including the negotiation of any extension or renewal of 
such a contract or arrangement 

(ii) appointed as agents for outlets additional to those in respect of which the 
agents’ primary appointment has been made including the negotiation of 
any extensions or renewals of those contracts or arrangements 

(b)   the participation of the Association in the process for resolving disputes under the 
Current Agency Agreement in relation to disputes between Tabcorp and more than 
one agent. 

6.76 In its submission in relation to the substantive application for authorisation, Tabcorp 
expressed concerns that the Association may intend for the above conduct to include 
dealings between the Association and Tabcorp in relation to the termination or 
non-renewal of an agent’s contract and the offer of ex-gratia payments by Tabcorp to 
one or more agents. Tabcorp submitted that, in its understanding of the above 
description of the proposed conduct to be authorised, such negotiations would not be 
captured under the authorised conduct.  

6.77 Tabcorp submitted that, on this basis, it would not oppose the application for 
authorisation. However, Tabcorp also submitted that it would not support the 
application for authorisation if the conduct of concern was captured in the proposed 
conduct, as originally described, above.  

6.78 The Association responded that the proposed conduct was intended to cover such 
negotiations where they involved more than one member of the Association.  
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6.79 The ACCC considers the matters described above relate to collective negotiations on 
behalf of subsets of the Association’s membership. Given the voluntary nature of the 
arrangements, the Commission considers such conduct is likely provide some net 
public benefit for the reasons set out above at 6.72 and 6.73.  

6.80 Given the divergence of views, the ACCC invites comment on whether the current 
description of the conduct for which authorisation is sought is appropriate.  
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7. Draft determination 

The application 

7.1 On 4 March 2009, the Association lodged application for authorisation A91125 with 
the Australian Competition and Consumer Commission (the ACCC). 

7.2 Application A91125 was made using Form B, Schedule 1, of the Trade Practices 
Regulations 1974. The application was made under subsection 88(1) of the Act to: 

 to make a contract or arrangement, or arrive at an understanding, a provision of 
which would have the purpose, or would or might have the effect, of substantially 
lessening competition within the meaning of section 45 of the Act, and 

 to give effect to a provision of a contract, arrangement or understanding which 
provision has the purpose, or has or may have the effect, of substantially lessening 
competition within the meaning of section 45 of the Act.  

7.3 In particular, the Association seeks authorisation for five years for arrangements 
between present and future members of the Association to collectively negotiate with 
Tabcorp the terms and conditions of their contracts and to participate in the process of 
dispute resolution between more than one agent and Tabcorp, through the Association. 

The net public benefit test 

7.4 For the reasons outlined in Chapter 6 of this draft determination, the ACCC considers 
that, in all the circumstances, the arrangements for which authorisation is sought are 
likely to result in a significant public benefit that would outweigh the detriment to the 
public constituted by any lessening of competition arising from the arrangements. 

 The ACCC therefore proposes to grant authorisation to application A91125. 

Conduct for which the ACCC proposes to grant authorisation 

7.5 The ACCC proposes to grant authorisation to the Association for five years to 
negotiate, on its own behalf and on behalf of its members: 

(a)   the terms and conditions of the contract or arrangement pursuant to which 
members of the Association are: 

(iii)appointed as agents of Tabcorp (for the purposes of section 12 of the 
Totalizator Act), including the negotiation of any extension or renewal of 
such a contract or arrangement 

(iv) appointed as agents for outlets additional to those in respect of which the 
agents’ primary appointment has been made including the negotiation of 
any extensions or renewals of those contracts or arrangements 

(b)   the participation of the Association in the process for resolving disputes under the 
Current Agency Agreement in relation to disputes between Tabcorp and more than 
one agent. 

7.6 This draft determination is made on 24 April 2009. 
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Interim authorisation 

7.7 At the time of lodging the application, the Association requested that, in the event that a 
final decision on its application for authorisation could not be made by 19 May 2009, 
interim authorisation would be sought for the proposed conduct from that time. The 
ACCC has decided to grant interim authorisation for the above conduct, to take effect 
from 20 May 2009. 

7.8 Interim authorisation will remain in place until the date the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 

Further submissions 

7.9 The ACCC will now seek further submissions from interested parties. In addition, the 
applicant or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act. 




