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Summary  
 
The ACCC does not object to the collective bargaining notification lodged by K.E 
Viney Traffic and General Consultancy Pty Ltd on behalf of a group of security and 
traffic management contractors regarding the collective negotiation of terms and 
conditions of contracts with Guardrite Security and Traffic Management Pty Ltd.  
 
On 30 March 2009, K.E Viney Traffic and General Consultancy Pty Ltd (K.E Viney) 
lodged collective bargaining notification CB00071 with the Australian Competition 
and Consumer Commission (ACCC) on behalf of a group of nine traffic management 
and security contractors (‘the collective bargaining group’). The collective bargaining 
group wishes to collectively bargain the terms and conditions of their contracts with 
Guardrite Security and Traffic Management Pty Ltd (Guardrite).  
 
Small businesses can obtain protection from legal action under the Act for collective 
bargaining arrangements by lodging a notification with the ACCC. Provided the 
ACCC does not object to the notified arrangement, protection commences 14 days 
after lodgement. 

The ACCC will only object to and remove the immunity provided by a collective 
bargaining notification when it is satisfied that any public benefits from the proposed 
collective bargaining arrangement would not outweigh the public detriments (and 
substantially lessen competition for notifications that do not concern price fixing or 
exclusionary conduct). 

Following consideration of the arguments provided by K.E Viney and interested 
parties the ACCC is of the view that the arrangements will deliver public benefits in 
the form of: 

 increased input into contracts for the members of the group, which may lead to 
more efficient contractual outcomes and 

 transaction cost savings. 

The ACCC is of the view that the arrangements are unlikely to give rise to public 
detriment and, therefore, the ACCC considers that the public benefits are likely to 
outweigh any potential public detriments. 
 
Accordingly, the ACCC does not intend to take any further action in respect of 
notification CB00071 at this time. Immunity from legal action provided by 
notification CB00071 commenced on 13 April 2009 and will last for three years. 
 
As with any notification, the ACCC may act to remove the immunity afforded by the 
notification at a later stage if it is satisfied that the likely benefit to the public from the 
conduct will not outweigh the likely detriment to the public from the conduct. 
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1. Introduction 

1.1. The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the 
Trade Practices Act 1974 (the Act). A key objective of the Act is to prevent 
anti-competitive arrangements or conduct, thereby encouraging competition 
and efficiency in business, resulting in greater choice for consumers in price, 
quality and service. 

 
1.2. In the context of the Act, collective bargaining involves two or more 

competitors agreeing to collectively negotiate terms and conditions (which can 
include price) with a supplier or a customer (the target or counterparty).  

 
1.3. Arrangements will amount to a collective boycott where the collective 

bargaining group agrees not to acquire goods or services from, or not to supply 
goods or services to, the counterparty unless it accepts the terms and 
conditions offered by the group. 

 
1.4. Collective bargaining and collective boycott arrangements can have a 

detrimental effect on competition and consumers and are likely to raise 
concerns under the competition provisions of the Act.  

 
1.5. The Act, however, allows businesses to obtain protection from legal action in 

relation to collective bargaining and collective boycott arrangements in certain 
circumstances. One way in which small business bargaining groups may 
obtain protection is to lodge a collective bargaining notification with the 
ACCC.   

 
1.6. Provided the ACCC does not object to the notified arrangement, protection 

commences 14 days after lodgement. The immunity from a collective 
bargaining notification expires three years from the date it was lodged. 

 
1.7. The ACCC may object to a collective bargaining notification if it is satisfied 

that any public benefits from the proposed collective bargaining arrangement 
would not outweigh the public detriments (and substantially lessen 
competition for notifications that do not concern price fixing or exclusionary 
conduct). 

 
1.8. The collective bargaining notification process is transparent involving public 

registers and interested party consultation. Where the ACCC proposes to 
object, it must first issue a draft objection notice setting out its reasons and 
providing an opportunity for interested parties to request a conference. If the 
ACCC issues a draft objection notice before the expiration of the 14 day 
statutory period, legal protection from the notification does not commence. 
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2. Background 

The proposed arrangement 
 
2.1. A group of traffic management and security contractors (‘the collective 

bargaining group’) wish to collectively bargain with Guardrite Security and 
Traffic Management Pty Ltd.  

 
2.2. The collective bargaining group comprises K.E Viney Traffic and General 

Consultancy Pty Ltd, Payne Traffic Control Pty Ltd, Arcell Pty Ltd, David 
Wicks, Ivan Racki, Peter Woods, Don Wahlhiem, Peter Coxshall, and Ronald 
Baker. 

 
2.3. The members of the group are all currently contracted to Guardrite’s security 

and traffic management divisions for the supply of a range of complementary 
services including: 
 

 traffic control services 

 signage installations 

 after hours care and maintenance 

 consultancy 

 static guards 

 crowd control services 

 patrol guards 

 supervision 

 management 

 escorts and 

 close personal protection. 

 
2.4. The collective bargaining group proposes ‘to form a single collective 

bargaining group between the consenting members, to collectively negotiate 
on their own behalf with Guardrite Security and Traffic Management Pty Ltd.’ 

 
2.5. The group proposes to negotiate prices and other terms and conditions which 

will form the basis for contracts to be entered into between Guardrite and the 
individual members of the collective bargaining group. The proposed 
arrangements do not involve a collective boycott. 

 
ACCC consultation 

2.6. The ACCC sought submissions from the target, Guardrite, and from other 
parties that may potentially be affected by the notified conduct, such as 
Guardrite’s customers. A submission was received from Guardrite, which is 
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available from the ACCC’s public register. In short, Guardrite supports the 
proposed collective bargaining arrangements and submits that: 

 
not only will collective bargaining with its contractors help stabilise prices, but it will 
allow for a state of competitiveness, harmony and participation in the daily running of the 
Guardrite Group. . .  sensible negotiations between Guardrite and its Contractors will 
greatly assist to maintain full engagement of contractors, and stabilise the cost of long 
term contract and workloads which we believe will greatly assist the Guardrite Group, its 
Contractors and its Clients overcoming this severe economic downturn. 

 
Important dates 

DATE ACTION 

30 March 2009 Lodgement of collective bargaining notification. 

1 April 2009 Public consultation process commenced. 

9 April 2009        Closing date for submissions from interested parties.    

22 April 2009 ACCC assessment of notified arrangement issued. 

 
Public benefit test 

2.7. The ACCC may revoke a collective bargaining notification where the relevant 
test in section 93AC of the Act is satisfied. 

 
2.8. For notifications that involve collective boycott, conduct within the meaning 

of s 45(2)(a)(i) or (b)(i) of the Act (exclusionary provisions), or a collective 
arrangement under which competitors will negotiate prices, the ACCC may 
object to a collective bargaining notification if it is satisfied: 

 
 that the benefit to the public that would result, or is likely to result, from 

the proposed arrangements does not outweigh the detriment to the public. 

 
2.9. For notifications that do not involve collective boycotts (or other exclusionary 

provisions) or price fixing but involve conduct that may otherwise 
substantially lessen competition within the meaning of s 45(2)(a)(ii) or (b)(ii) 
of the Act, the ACCC may object to a collective bargaining notification if it is 
satisfied: 

 
 that in all the circumstances the conduct would, or would likely result in a 

substantial lessening of competition, and 

 the conduct has not resulted or is not likely to result in a benefit to the 
public or the benefit to the public would not outweigh the detriment to the 
public constituted by any lessening of competition resulting from the 
conduct. 

2.10. The proposed collective bargaining arrangement involves an agreement on 
price and is therefore subject to the test described in paragraph 2.8. 
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3. ACCC’s assessment 

Market 

 
3.1. In considering the benefits and detriments associated with collective 

bargaining arrangements, it often assists to identify the markets affected. 
Where a market starts and finishes will be influenced by the degree of 
substitutability of different products and across different geographic areas. 

 
3.2. In this instance the notifying party has identified the area of competition 

affected by the notified conduct as being the provision of security and/or 
traffic management services within the south east Queensland area. The 
notifying party submits that Guardrite is the only registered company 
providing these services in the Gold Coast area, but that it competes with 
companies from Brisbane and surrounding areas when providing these 
services.  

 
3.3. The ACCC’s market enquiries with users of Guardrite’s services confirm this 

view of the relevant area of competition. Accordingly, the ACCC will use this 
area of competition for its assessment of the notified conduct. 

 
The future with or without test 

3.4. The ACCC uses the ‘future-with-and-without-test’ established by the 
Australian Competition Tribunal to identify and measure the public benefit 
and anti-competitive detriment generated by the proposed arrangements.   

 
3.5. Under this test, the ACCC compares the public benefit and anti-competitive 

detriment generated by the arrangements in the future if the notification is 
allowed to stand with those generated if the notification was revoked 
(immunity from legal action is removed).  This requires the ACCC to make a 
reasonable forecast about how the relevant markets will react if the 
notification was revoked. 

 
3.6. The notifying party submits that ‘in the event that agreement cannot be 

reached through collective bargaining with Guardrite Security and Traffic 
Management Pty Ltd then an individual agreement will be pursued by the 
participants of the group.’ 

 
3.7. The ACCC notes that the members of the group are all currently contracted 

with Guardrite, and expect to continue to perform services for Guardrite in 
the future. In the absence of the collective bargaining arrangements, the 
ACCC considers that the current arrangements will continue to apply. That is, 
the appropriate counterfactual involves individual negotiations between 
Guardrite and each of the members of the collective bargaining group. 

 



 

  6 
 

Public benefits 

3.8. The notifying party submits that the notified conduct will give rise to public 
benefits in the form of increased input into contracts, cost savings and the 
introduction of new products and services. 

 
Increased input into contracts 
 
3.9. The notifying party submits that contractors are in a weaker bargaining 

position when negotiating with Guardrite and that the collective bargaining 
arrangements will improve the members’ bargaining power. By gaining 
additional bargaining power, the collective bargaining group also hopes to 
have input into how the supply of security and traffic management services 
could be ‘achieved more competitively’. 

 
3.10. The ACCC considers that the collective bargaining arrangements are likely to 

provide greater opportunity for the members of the collective bargaining 
group to provide input into contract terms and conditions. To the extent that 
this leads to efficiency gains, it gives rise to a public benefit. 

 
Transaction cost savings 
 
3.11. The notifying party submits that ‘members will benefit by achieving 

increased income, more available work with overall cost savings, especially 
when Guardrite Security and Traffic Management Pty Ltd are tendering for 
new works, this will benefit both the client and public purse.’ 

 
3.12. Guardrite submits that the collective bargaining arrangement will allow for 

the stabilisation of costs for long term contracts and workloads which will 
assist the Guardrite Group and its clientele. 

 
3.13. Based on these interested party submissions, the ACCC accepts that the 

notified conduct is likely to generate some transaction cost savings, which are 
likely to be passed on, at least in part, to Guardrite’s consumers. 

 
New initiative 
 
3.14. The collective bargaining group wishes to negotiate with Guardrite to 

introduce new products and services to increase consumer choice, which 
would not be possible for the members of the collective bargaining group to 
achieve individually. 

 
3.15. The ACCC accepts that the introduction of new services increases choice for 

consumers and, where these services would not have been provided without 
collective bargaining, lead to public benefit. The ACCC notes that limited 
information has been provided with respect to what new products and 
services would be provided if the collective bargaining group is successful 
and in these circumstances, has placed limited weight on this claimed benefit. 
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Public detriments 

 
3.16. Under collective bargaining arrangements, competitors come together to 

negotiate terms and conditions, which can include price, with a supplier or 
customer. 

 
3.17. Generally speaking, competition between individual businesses generates 

price signals which direct resources to their most efficient use. Collective 
agreements to negotiate terms and conditions can interfere with these price 
signals and accordingly lead to inefficiencies. The capacity of new entrants to 
compete for the rights to undertake the business of existing market 
participants subject to the collective bargaining agreement also has 
implications for how competition is affected. However, the extent of the 
detriment and the impact on competition of the collective agreement will 
depend upon the specific circumstances involved. 

 
3.18. The ACCC has previously identified that the anti-competitive effect of 

collective bargaining arrangements constituted by lost efficiencies is likely to 
be more limited where the following features are present: 

 
 the current level of negotiations between individual members of the group 

and the proposed counterparties on the matters that they seek to negotiate 
is low 

 there are restrictions on the coverage and composition of the bargaining 
group 

 participation in the collective bargaining arrangements is voluntary 

 there is no boycott activity 

3.19. The ACCC considers low barriers to entry will also limit the extent of any 
anti-competitive effect. 

 
Current level of negotiations 
 
3.20. The notifying party submits that the members of the collective bargaining 

group currently have no input into the prices, terms and conditions they 
receive from Guardrite.  

 
3.21. Guardrite did not directly offer any views on the current level of negotiation 

that take place, but noted that collective bargaining will allow for a greater 
‘state of competitiveness, harmony and participation’ than is currently 
available. 

 
3.22. Based on these submissions, the ACCC accepts that the current level of 

negotiation is low. 
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Coverage and composition of the group 
 
3.23. The collective bargaining group comprises nine small businesses which 

operate in the south east Queensland area. The ACCC understands that 
Guardrite has a number of other subcontractors that are not proposed to be 
part of the collective bargaining group, and the ACCC understands that there 
is further competition from firms offering similar services out of the Brisbane 
area. 

 
3.24. Accordingly, the ACCC is satisfied that there are suitable restrictions on the 

coverage and composition of the group. 
 
Voluntary participation 
 
3.25. The notifying party submits that ‘there is voluntary participation in the 

arrangements. The members can choose to withdraw from the collective 
bargaining arrangement and negotiate individually with Guardrite’ at any 
time. 

 
3.26. In its submission, Guardrite is supportive of the implementation of collective 

bargaining arrangements and has not suggested that its participation in the 
collective bargaining arrangements is anything other than voluntary.  

 
3.27. The ACCC considers that the arrangements remain genuinely voluntary for 

all parties concerned. 
 
Boycott activity 
 
3.28. The notified conduct does not allow for the collective bargaining group to 

engage in collective boycott activity.  
 
Conclusion on public detriments 
 
3.29. The ACCC considers that the proposed collective bargaining arrangements 

are unlikely to lead to public detriment due to low levels of current 
negotiation, limited coverage of the group, the arrangements remaining 
voluntary for all participants and the absence of boycott activity. 
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4. Conclusion 

4.1. The proposed collective bargaining arrangement involves an agreement on 
price and is therefore subject to the test described in paragraph 2.8. 

 
4.2. Consistent with that test the ACCC will object to a notified arrangement where 

it is satisfied that the benefit to the public that would result, or is likely to 
result, from the proposed arrangements does not outweigh the detriment to the 
public. 

 
4.3. The ACCC considers that the proposed collective bargaining arrangement is 

likely to result in some public benefit in the form of:  
 

 enhancing the collective bargaining power of the members of the 
collective bargaining group in negotiations with Guardrite and 

 transaction cost savings. 

4.4. The ACCC considers that the proposed collective bargaining arrangements are 
unlikely to lead to public detriment due to low levels of current negotiation, 
limited coverage of the group, the arrangements remaining voluntary for all 
participants and the absence of boycott activity. 

 
4.5. Accordingly, the ACCC does not intend to take any further action in respect of 

notification CB00071 at this time.   
 
4.6. Immunity from legal action provided by notification CB00071 commenced on 

13 April 2009 and will last for three years from the time of lodgment, ceasing 
on 30 March 2012. 

 
4.7. Immunity from legal action provided by notification CB00071 extends to K.E 

Viney, Guardrite, Payne Traffic Control Pty Ltd, Arcell Pty Ltd, David Wicks, 
Ivan Racki, Peter Woods, Don Wahlhiem, Peter Coxshall, and Ronald Baker. 

 
4.8. The Act does not provide any appeal provisions for the ACCC’s decision not 

to take action on a collective bargaining notification. However, the ACCC 
may review a collective bargaining notification at any time. 

 


