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Tabcorp submission

1 Introduction 

Tabcorp Holdings Limited (Tabcorp) provides this submission in response to applications
for authorisation (Applications) lodged by TOTE Tasmania Pty Ltd (TOTE Tasmania), 
Racing and Wagering Western Australia (RWWA) and ACTTAB Limited (ACTTAB) (the 
Applicants). The Applicants have applied for authorisation of:

• a joint venture agreement between the Applicants in relation to their supply of 
fixed odds wagering services (JV); and 

• a management services agreement between the Applicants, Centrebet Pty Ltd 
(Centrebet) and Centrebet International Ltd (Centrebet International)
(Management Services Agreement). 

Tabcorp considers that the Applications raise significant concerns under the Trade 
Practices Act 1974 (Cth) (Act), which are not addressed or are not adequately addressed 
by the Applicants in their submission in support of the Applications. In particular, the 
submission: 

• does not correctly apply to the relevant conduct the tests for authorisation 
because it incorrectly identifies the counterfactual; and

• does not address significant Trade Practices concerns raised by the conduct 
described in the Applications (in particular, potential contraventions of the per 
se provisions of the Act as a result of the proposed Management Services 
Agreement).

This submission discusses each of the above concerns in detail below. In summary, 
Tabcorp submits that:

• The correct counterfactual to the proposed conduct is that TOTE Tasmania, 
RWWA and potentially ACTTAB supply fixed odds wagering products to punters
independently of each other and of Centrebet, and that they each compete 
effectively with Tabcorp and other suppliers of fixed odds wagering products in 
respect of their price and product offering. This is because the barriers to entry 
and expansion in the fixed odds wagering market are very low, and each of the 
Applicants is a well established participant in the wagering market. If this 
counterfactual is applied, the public benefits likely to result from the proposed 
conduct would not outweigh the significant anti-competitive detriments (in 
particular, reduced competition in the fixed odds wagering market).

• The proposed Management Services Agreement between the Applicants, 
Centrebet and Centrebet International contravenes the prohibitions in section 
45 against price fixing and exclusionary provisions. On the basis of the limited 
information provided, the proposed arrangements would involve Centrebet 
determining the prices (odds) to be charged by its competitors (the Applicants), 
and would likely result in the Applicants and Centrebet (who compete in respect 
of the supply of fixed odds wagering products to punters) offering essentially the 
same odds on the same bet types and betting events. These concerns are not 
raised or addressed by the Applicants in their submission. Given the 
seriousness of the potential contraventions of the Act, and the complex nature 
of the industry in which the proposed conduct would take place, the 
Commission needs to make public the precise details of the proposed 
Management Services Agreement and related arrangements between the 
Applicants and Centrebet, so that it can receive expert analysis from interested 
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parties on how the arrangements would operate in practice and their likely 
competitive effect in the market. Without such expert analysis on the practical 
operation of the proposed arrangements, the Commission’s analysis would be 
inadequate. 

2 Confidentiality

This submission contains information which is confidential to Tabcorp, and must not be 
disclosed to any other person.

This claim for confidentiality does not prevent the Commission from disclosing this 
submission, or any part of it, to the Commission’s third party legal or economic advisers. 
However, those third party advisers are required to treat this submission on the same 
basis as the Commission.

A redacted, non-confidential version of this submission has been provided to the 
Commission.

3 Counterfactual

3.1 Introduction

The Applicants submit that the only viable counterfactual to the proposed conduct is the 
Cessation/Reduction Scenario.1 A detailed description of this scenario is not provided in 
the public version of the Applicants’ submission. However, Tabcorp understands from the 
part of the submission that has been made public that this scenario involves either:

• TOTE Tasmania, RWWA and/or ACTTAB ceasing to supply fixed odds 
wagering products to punters; or

• TOTE Tasmania, RWWA and/or ACTTAB significantly reducing their supply of 
fixed odds wagering products to punters. This would involve a reduction in the 
bet types and/or betting events offered by the Applicants, which would reduce 
the ability of the Applicants to compete effectively with the larger fixed odds 
wagering operators. 

Tabcorp rejects these submissions and submits that:

• the relevant counterfactual to the proposed conduct is that each of TOTE 
Tasmania and RWWA, and possibly ACTTAB, independently (of each other and 
of Centrebet) supply fixed odds wagering products to consumers;

• under this counterfactual, the Applicants would not need significantly to reduce 
their product offering to consumers in order appropriately to manage risk and 
operate profitably;

• even if the Applicants were to decide to reduce their product offering in certain 
respects, in order to be more responsive to their customer base, this would not 
significantly affect their ability to compete with each other and with larger 
operators.

Tabcorp’s submissions in this regard are based on the following:

  
1 The Applicants’ submission at 7.3.
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• There are very low barriers to entry and expansion in the fixed odds wagering 
market in Australia. 

• None of the Applicants is a new entrant in this market. In particular, each of the 
Applicants already has a fixed odds wagering licence; a distribution network 
(including retail, telephone and internet); a well established brand; a customer 
base, a customer list, and customer information; and a highly complementary 
pari-mutuel wagering operation.

• The technology and expertise required to manage a fixed odds wagering 
business is neither difficult to obtain nor prohibitively expensive. 

• In order to be viable, profitable, and competitive, the Applicants do not need to 
establish a fixed odds wagering operation of the size and scale of Centrebet or 
Tabcorp. Smaller operators are able effectively to offer competitive prices on a 
large range of bet types and events, while appropriately managing their risk.
Based on their current TAB Sportsbet turnover, both TOTE Tasmania and 
RWWA are medium sized operators in the Australian fixed odds wagering 
market.

• Each of the Applicants could choose to reduce the number of events on which it 
offered fixed odds betting without significantly affecting its competitiveness in 
the market. This is because the Applicants currently receive no or few wagers in 
respect of a large number of the events on which  they currently offer fixed odds 
wagering under the TAB Sportsbet brand.

3.2 Low barriers to entry into the fixed odds wagering market

There are very low barriers to entry and expansion in the fixed odds wagering market in 
Australia.

A new entrant in this market requires the following:

• a fixed odds wagering licence;

• an internet site;

• a risk management system;

• pricing information;

• a call centre;

• a brand; and

• staff (including bookmakers).

Of the above requirements, a wagering licence represents the only barrier to entry. Each 
of the Applicants has a fixed odds wagering licence already.

The very low barriers to entry and expansion in this market are illustrated by the recent 
entry of Luxbet Pty Ltd (Luxbet), a racing and sports booking operation, licensed by the 
Northern Territory Racing Commission. Luxbet was established by Tabcorp on 23 
September 2008. It has a projected annual turnover in the 2008/09 financial year of 
approximately [REDACTED] in fixed odds betting on sports and [REDACTED] in fixed 
odds betting on racing. In the past two months, Luxbet has acquired [REDACTED] of the 
Northern Territory sports betting market (and approximately [REDACTED] of the national 
market for sports betting).2 Although Luxbet is owned by Tabcorp, and its management 
reports to Tabcorp management, for regulatory reasons it otherwise operates
independently of Tabcorp’s fixed odds wagering business (with separate offices, call 
centre, staff and technology). In particular, Luxbet prices its products and manages risk 

  
2 Internal Tabcorp data.
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independently of Tabcorp, and there is no sharing of customer lists or customer 
information between Luxbet and Tabcorp’s Wagering Division.  

Luxbet was established with relatively few resources, as follows:

• the acquisition of a Northern Territory bookmaking licence;

• the acquisition of an existing fixed odds wagering operator, Australian 
Sportsbook, including its customer list and customer information;

• the employment of [REDACTED] bookmakers ([REDACTED] of whom have 
expert sporting knowledge);

• [REDACTED]; and

• the establishment of an office in Darwin and a call centre.

The low barriers to entry in the fixed odds wagering market are further evidenced by: 

• the large number of small but viable corporate bookmakers operating in the 
Northern Territory; and

• the many “traditional bookmakers”, operating throughout Australia, who run 
relatively small but commercially viable fixed odds wagering businesses. 

These operators, many of whom have annual turnover of less than $50 million, are 
discussed in more detail below at 3.5(b).

3.3 The Applicants are not new entrants in the fixed odds wagering 
market

None of the Applicants would be a new entrant in the wagering market. Each of the 
Applicants currently supplies totalisator and fixed odds wagering products to consumers. 
Even after the termination of the Applicant’s TAB Sportsbet arrangements with Tabcorp 
on 29 May 2009, each of TOTE Tasmania, RWWA and ACTTAB will have:

• a licence to conduct a fixed odds wagering operation;

• an established internet site;

• a retail distribution network in its ‘home’ State;  

• a call centre;

• an established customer base, a customer list and customer information; and

• an established brand. The Applicants currently offer fixed odds wagering 
products under the TAB Sportsbet brand, which will not be available to them 
post-29 May 2009. However, each of the Applicants has its own, established
brand, which it could use to provide fixed odds wagering products post-29 May 
2009.

In particular, the Applicants’ continued operation of established pari-mutuel wagering 
businesses would provide them with significant economies of scale and scope in respect 
of their operation of fixed odds wagering businesses (including a retail, online and 
telephone distribution network, a customer base, and a brand). 

As mentioned above, each of the Applicants has an existing customer list and customer 
information. Therefore, the reference in 3.2 above to Luxbet’s acquisition of a customer 
list and customer information is not relevant to the resources required by each of the 
Applicants to establish its own fixed odds wagering operation.  
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3.4 The technology and expertise required to manage a fixed odds 
wagering operation is neither difficult to obtain nor prohibitively 
expensive

Contrary to the Applicants’ submission, the technology and expertise required to manage 
a fixed odds wagering operation is neither difficult to obtain nor prohibitively expensive. 

In order to manage its own fixed odds wagering operation, each of the Applicants would 
require:

• a risk management system;

• pricing information; and

• a small number of bookmakers.

There are a number of suppliers of appropriate risk management systems in Australia. 
[REDACTED] Tabcorp considers it likely that each of the Applicants could obtain a risk 
management system at a comparable price, and integrate this with its existing technology 
system relatively simply. 

Similarly, the expertise and pricing information required to operate a fixed odds wagering 
business could be readily obtained by each of the Applicants and, contrary to the 
Applicants’ submission, would not be prohibitively expensive. In this regard, the reference 
in the Applicant’s submission to Centrebet’s “some 70 bookmakers/analysts and 
advanced technology” is misleading because it implies that each of the Applicants would 
need similar resources and expertise to establish and independently operate an effective 
and competitive fixed odds wagering business. This is not the case. 

The vast majority of fixed odds wagering operators in Australia do not have a large 
number of bookmakers or ‘advanced technology’. This is because the vast majority of 
operators do not use experts employed by them to determine the odds to be offered in 
respect of each of the betting events they offer to punters and do not ‘frame a market’ in 
the traditional sense (as suggested by the Applicants’ example on page 28 of their 
submission). Rather, the vast majority of bookmaking businesses (including many 
medium sized and large operators) operate as follows in respect of their offering of fixed 
odds betting (as distinct from TOTE-odds betting):

Pricing

Operators in the fixed odds wagering market in Australia generally price their products as 
follows:

• A very small number of operators, such as Centrebet and Tabcorp, engage a 
number of sporting and racing experts to analyse events and contribute to the 
determination of odds. With respect to the “70 bookmakers/analysts” employed 
by Centrebet, many of these would be engaged to determine odds in respect of 
overseas events. [REDACTED]

• Most operators, including many medium sized and large operators, engage only 
a small number of bookmakers, and primarily determine their pricing through 
market research. Pricing information is readily available in the market. In fact, 
many corporate bookmakers simply take the odds available on the TAB 
Sportsbet website, adjust these odds according to their internal risk 
management policy (which usually involves a percentage adjustment), before 
distributing them to the market. [REDACTED]. Therefore, the Applicants could 
price effectively and competitively with only a small number of bookmakers on 
staff. 

Framing a market

Very few fixed odds wagering operators ‘frame a market’ in the manner described by the 
Applicants on page 28 of their submission. The Applicants have set out the theoretical 
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method of ‘framing a market’ and managing risk in respect of each betting event or ‘book’. 
However, in practice, it is rare for a bookmaker to manage risk in this manner in respect 
of a large number of its books. This is because, generally, the weight of investments will 
favour one or two contestants over others, thereby making a ‘balanced book’ the 
exception rather than the rule. Consequently, bookmakers generally determine their odds 
with a margin in their favour such that, while running a risk of losing on each individual 
‘book’, they will win over time. This means that any volatility experienced by that operator
is not limited to a single ‘market’ or ‘book’, but is spread across numerous books over an
extended time frame. This method is discussed in further detail below in the context of 
liquidity.

3.5 Smaller operators can operate effectively and compete with larger 
operators 

(a) Introduction

Contrary to the submissions of the Applicants, an independent fixed odds 
wagering business established by each of TOTE Tasmania and RWWA (and, to 
a lesser extent, ACTTAB) could compete effectively with larger participants in 
the fixed odds wagering market, both in terms of price and product offering. In 
particular:

• Based on the current turnover of their respective TAB Sportsbet 
operations, both TOTE Tasmania and RWWA are medium sized 
operators in the fixed odds wagering market.

• The Applicants do not need to ‘pool’ their respective liquidity in order 
to accept large wagers and/or offer a large number of bet types and 
bet events to punters. 

• Even if the Applicants choose to reduce their product offering, this 
would not significantly affect their ability to compete in the market. 

(b) Acting independently, TOTE Tasmania and RWWA would be medium sized 
operators in the fixed odds wagering market

Both TOTE Tasmania and RWWA are of sufficient size to be viable 
independent operators in the fixed odds wagering market. ACTTAB’s smaller 
turnover means that it may not be a viable independent operator, although 
given the ease of entry into this market, this conclusion is not inevitable.

The following market information provides some context against which to 
assess the relative size of the Applicants’ fixed odds wagering operations:

• With the exclusion of the TABs, the majority of fixed odds betting in 
Australia is conducted by operators licensed in the Northern Territory. 
Tabcorp estimates that Australian based turnover in the Northern 
Territory in the financial year to July 2009 will be: TOTE odds racing -
$2.6 billion; fixed odds racing - $1.1 billion; fixed odds sports - $800 
million.3  

• In addition to the TABs, there are bookmakers not based in the 
Northern Territory. The total fixed odds betting turnover of these 
participants in the 2007/08 financial year was approximately $1.716 

  
3 These estimates are based on actual performance year to date to the end of February 2009 and assume a comparable 
growth rate for the final four months of the 2009 financial year. They also assume a 70/30 split of racing sales between 
TOTE odds and fixed odds. The figure of $800 million for fixed odds sports betting is reached after deducting $400 million 
for Centrebet sales coming from overseas. 
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billion – comprised of $1.423 billion on fixed odds racing and $293.47 
million on fixed odds sports.4  

• Tabcorp estimates that the fixed odds wagering turnover for TAB 
Limited and Tabcorp for the financial year to July 2009 will 
[REDACTED]

• Tabcorp refers to the data provided in the Applicants’ submission 
regarding their respective fixed odds wagering turnover in the 2007/08 
financial year.5 Given the highly dynamic nature of the fixed odds 
wagering market in Australia, this historical data does not provide a 
reliable guide as to the Applicants’ current fixed odds wagering 
turnover. As the operator of TAB Sportsbet, Tabcorp has access to 
each of the Applicant’s (as well as UNiTAB’s) turnover for the 2008/09 
financial year to date, as well as projections of each Applicant’s 
turnover for the remainder of the financial year. If the Commission 
requests this data from Tabcorp, it will seek permission from each 
Applicant to disclose it to the Commission on a confidential basis. 
Alternatively, the Commission could request this data directly from the 
Applicants. 

Tabcorp submits that a “small” but viable operator could have turnover of less 
than $50 million in fixed odds sports betting. There are a large number of 
corporate bookmakers, particularly in the Northern Territory, which are 
estimated to have annual turnover of less than $50 million, including Betstar, 
Centreracing and Racingodds.com.au. These operators are able effectively to 
compete with the larger operators in respect of their pricing and product 
offering, and both Tabcorp and Luxbet look to match the products and 
promotions offered by these operators (as well as by larger operators). 

In addition to corporate bookmakers, there are numerous “traditional 
bookmakers” operating throughout Australia.6 These operators supply fixed 
odds wagering products on-course, by telephone, and sometimes through the 
internet. There are an estimated 651 traditional bookmakers operating in 
Australia,7 175 of whom are licensed in Victoria.8 At least a dozen of those 
licensed in Victoria are specialist sports bookmakers. Many traditional 
bookmakers would have annual turnover well below $50 million, but 
nevertheless operate commercially successful businesses and are able 
effectively to compete with corporate bookmakers and the TABs for punters.

Although the matter is not specifically addressed in the Applicants’ submission, 
Tabcorp assumes that the proposed JV and Management Services Agreement 
relates only to the supply of fixed odds wagering products by the Applicants, 
and not to the supply of TOTE odds products.9 This is significant because 
TOTE odds wagering accounts for approximately 70 per cent of racing wagering 
turnover in the Northern Territory. If the supply of TOTE odds products is 
removed from the fixed odds wagering market for the purpose of determining 
market share (because the conduct does not concern TOTE odds products and 

  
4 Racing Fact Book 2007-2008. [REDACTED]
5 See the Applicants’ submission at 4.2.
6 The traditional bookmaker (or ‘stand up’ bookmaker) is a natural person operating as a sole trader or family company. 
Generally, traditional bookmakers are located on-course, although they may also offer telephone and internet betting. 
Traditional bookmakers generally offer fixed odds wagering only.
7 Australian Racing Fact Book 2007-2008.
8 See the website of the Victorian Bookmakers Association, available at http://www.vicbookmakers.com.au/. 
9 Most, if not all, corporate bookmakers offer ‘tote odds’ products. While not licensed to operate a totalisator, these 
operators offer punters odds by reference to the dividend being offered by one or more totalisators (for example, the ‘best 
of’ the odds offered by the three totalisator pools or ‘home tote’ odds plus 5 per cent). 

www.vicbookmakers.com.au/
http://www.vicbookmakers.com.au/
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these products effectively compete with totalisator rather than fixed odds 
products), then each Applicant’s individual share of the fixed odds betting 
market is much more significant than that suggested by the Applicants.

(c) The Applicants do not need to ‘pool’ their respective liquidity in order to accept 
large wagers and/or offer a large number of bet types and bet events to punters

Contrary to the Applicants’ submission, the Applicants’ inability to ‘pool’ their 
respective risk would not necessarily lead to the Applicants’ each adopting a 
conservative approach to dealing with punters and offering less competitive 
odds. In this regard, the Applicants’ submissions in relation to managing risk are 
misleading. As set out above, only a very small number of fixed odds wagering 
operators ‘frame a market’ as set out on page 28 of the Applicants’ submission. 
Rather, fixed odds wagering operators determine their odds over thousands of 
betting events with a margin in their favour such that, while running a risk of 
losing on each individual ‘book’, they will win over time. This means that even a 
relatively small operator can effectively accept large wagers on specific events 
(even in the absence of a large amount of wagers on that event), while 
managing risk across all of its books on thousands of events over time. In this 
respect, the supply of fixed odds wagering products differs significantly from the 
operation of a totalisator pool in terms of the effect of the size of the ‘pool’ on 
the quality of the product that can be offered by the operator. 

All operators, large and small, adopt risk profiles according to which they will 
determine when to accept or reject large wagers. In any particular instance, the 
ability of an operator to accept a large wager will depend on a number of 
factors, including the event, the risk profile of the customer (for example, if the 
customer places a lot of wagers with the operator, the operator will be more 
likely to accept the wager), the operator’s risk appetite, and its ability to spread 
risk by betting back with another operator. Small operators, in particular, will 
frequently use bet backs to mitigate their risk. [REDACTED] The fixed odds 
betting market in Australia is extremely liquid, and provides ample opportunities 
for operators to use bet backs to mitigate risk.

The proposed JV recognises the need of the Applicants to adopt and implement 
a risk profile. Clause 8 of the Management Services Agreement, as summarised 
by the Applicants, provides that a “Management Committee” (established by 
Centrebet and the Applicants) will “agree the risk thresholds and target margin 
parameters to be used by Centrebet in providing the services”.10 In order for the 
Management Committee to serve a purpose in this regard, it would need to 
acknowledge and take into account the risk appetite of each of the Applicants. 
Tabcorp does not accept that the Applicants’ membership of the Management 
Committee would result in their risk appetite being any less “conservative” than 
that which each Applicant might adopt were it operating independently. 

(d) Even if one or more of the Applicants chose to reduce its product offering, this 
would not significantly affect its ability to compete in the market. 

Each Applicant could readily reduce the number of betting events it offered to 
punters without significantly affecting its service offering or its ability to compete 
with larger operators. This is because the Applicants currently offer wagering on 
a large number of events on which they receive no or very few wagers. Tabcorp 
expects that this would continue to be the case under the proposed 
arrangements, which require the Applicants to offer customers all bet types and 
events “made available by Centrebet”. 

Table 3 below sets out the percentage of books on which Tabcorp and TAB 
Limited had no or less than $100 of wagers in the year to date. For example, of 

  
10 See page 35 of the Applicants’ submission.
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the 60,000 books (betting events) currently offered by Tabcorp under the TAB 
Sportsbet brand, Tabcorp has no sales in respect of [REDACTED]of them.

Table 3: Markets (betting events) with no or  less than $100 sales in year to date

Participant Markets with no sales Markets with sales of 
$100 or less

Tabcorp [REDACTED] [REDACTED]
TAB Limited [REDACTED] [REDACTED]

As the operator of TAB Sportsbet, Tabcorp has access to equivalent data for 
each of the Applicants (as well as for UNiTAB). If the Commission requests this 
data from Tabcorp, it will seek permission from each Applicant to disclose it to 
the Commission on a confidential basis. Alternatively, the Commission could 
request this data directly from the Applicants. [REDACTED]

4 Applying the counterfactual – public benefits and detriments

4.1 Introduction

The identification of the correct counterfactual is critical to determining whether or not the 
tests for authorisation have been satisfied. Tabcorp is not in a position to undertake a 
detailed calculation of the public benefits and detriments likely to result from the proposed 
conduct in light of its submissions regarding the correct counterfactual. However, in this 
regard, it makes the following submissions:

Public detriments

• The Applicants’ submission claims that the anti-competitive detriments resulting 
from the arrangements would be minimal because, relative to the “Primary 
Counterfactual”, the arrangements ensure that the Applicants can continue to 
supply fixed odds wagering products (or would not need significantly to reduce 
the scale and scope of such products) thereby ensuring three additional 
suppliers remain in the relevant markets. However, if the Commission accepts 
that a viable counterfactual is that TOTE Tasmania, RWWA, and possibly
ACTTAB independently provide fixed odds wagering products in competition 
with each other and with Centrebet, the anti-competitive detriment likely to 
result from the proposed conduct is significantly increased. This is because the 
likely effect of the conduct would be to significantly reduce competition in 
respect of the supply of fixed odds wagering products between each of the 
Applicants and between each of the Applicants and Centrebet, as compared to 
the correct counterfactual. 

• The Applicants submit that, while they may be classed as competitors in respect 
of the supply of fixed odds wagering products, the primary geographic areas in 
which they seek to supply wagering products are “complementary, not 
overlapping”.11 Tabcorp rejects this proposition. While TABs have historically 
focused on supplying products to customers residing within their ‘home’ State, 
recent regulatory and other developments in the Australian wagering industry 
have dramatically affected the nature of competition in Australian wagering 
markets, particularly in respect of fixed odds wagering. These developments 
include:

  
11 See the Applicants’ submission at p 26.
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• Technological developments (in particular, the rise of telephone and 
internet betting), which have enabled wagering operators to accept 
wagers from punters located outside the State or Territory in which 
they are licensed. Internet betting is particularly popular in respect of 
fixed odds betting (as compared to totalisator betting). For example, 
[REDACTED] per cent of TAB Limited’s and [REDACTED] per cent of 
Tabcorp’s sales of fixed odds products are conducted via the 
internet.12 (Tabcorp has access to equivalent data for each of the 
Applicants and will request permission from the Applicants to disclose 
it to the Commission should the Commission request it to do so.)

• The decision of the High Court in Betfair v Western Australia13 (the 
Betfair decision) on 27 March 2008, which casts doubt on the validity 
of many of the legislative restrictions applying to wagering activities. In 
that decision, the High Court recognised a national market for the 
provision by means of the telephone and the internet of wagering 
services on racing and sporting events. The Court stated:

“The evidence shows that there is a developed market throughout 
Australia for the provision by means of the telephone and the 
internet of wagering services on racing and sporting events. 
Indeed, the evidence shows that such a market may be 
international. Within the Commonwealth the events may take place 
in one State, the customer be in another and the licensed 
bookmaker or TAB be in a third.”14

• Following the Betfair decision, the repeal by New South Wales and 
statements by other State and Territory governments regarding their 
intention not to enforce and/or to repeal State advertising laws, which
have removed a major barrier to inter-State wagering competition.

• Statements made by State Governments on the repeal of advertising 
laws, which bring into doubt the continuation of other licence 
protections, such as retail exclusivity.

• The continued ability of corporate bookmakers to offer ‘tote odds’ 
betting, without action by State Governments despite its illegality, 
which has accelerated competition between TABs for bet back 
activity. 

Given the above, Tabcorp submits that TABs compete and attract customers 
beyond their traditional State and Territory boundaries, and that this competition 
is likely to increase in the short to medium term. 

• In its discussion of competitive detriments, the Applicants’ submission does not 
address the likely effect of the proposed conduct on competition between the 
Applicants and Centrebet in respect of the supply of fixed odds wagering 
products. In this regard, Tabcorp submits that the competitive detriments 
resulting from the proposed arrangements will be significant. In fact, and as set 
out in 5 below, Tabcorp considers it likely that the proposed Management 
Services Agreement and any related arrangements between the Applicants and 
Centrebet would likely contravene the per se prohibitions in the Act against 
price fixing and exclusionary provisions. Even if the conduct would not 
contravene the Act, Tabcorp submits that the likely effect of the arrangements 
would be to reduce significantly competition between the Applicants and 
Centrebet in respect of price and output.  

Public benefits

  
12 Tabcorp database.
13 [2008] HCA 11.
14 At para 114.
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• Most of the public benefits put forward by the Applicants relate to their 
continued and enhanced ability to offer fixed odds wagering products under the 
proposed arrangements as compared to the “Primary Counterfactual”. In 
summary, the claimed benefits relate to the appropriate management of risks 
and costs, more consistent returns, reductions in administration and transaction 
costs, a broader range of fixed odds wagering products (on a wider range of 
events and bet types), more attractive odds, and the financial viability of the 
Applicants. However, and as set out in detail above, each of the Applicants 
could achieve most if not all of the above outcomes operating independently, of 
each other and of Centrebet. Therefore, these outcomes are not benefits likely 
to result from the proposed conduct as compared to the correct counterfactual. 

Given the above, Tabcorp submits that the Applicants have failed to satisfy the tests for 
authorisation. 

5 Anti-competitive arrangements between the Applicants and 
Centrebet

5.1 Introduction

The Applicants’ submission does not address the question of how the proposed conduct 
would likely affect competition between the Applicants and Centrebet in relation to the 
supply of fixed odds wagering products to punters. 

Clause 3 of the Management Services Agreement, as summarised by the Applicants, 
requires Centrebet to provide the Applicants with, among other services,15

“wagering and risk management services including:

• establishing and managing the fixed odds common books;

• accepting and processing fixed odds wagers on behalf of each Applicant, in 
accordance with agreed risk parameters; and

• providing wagering and risk management services in respect of each book; 
including bookmaking management and calculation of fixed odds, and laying 
off wagers in accordance with the agreed risk parameters …”

The public version of the Applicants’ submission provides only very limited information on 
the way in which these services will, in practice, be provided by Centrebet to the 
Applicants. On the limited information made available, Tabcorp considers that these 
services could be provided in a number of ways:

• Centrebet could operate, on behalf of itself and the JV, a single fixed odds 
betting operation, with the parties operating competing distribution networks.
This would involve Centrebet running a single risk management system, and 
Centrebet and the Applicants offering identical products at identical prices 
(odds). If this were the case, the Management Committee referred to in the 
summary of the Management Services Agreement would appear to serve no 
real purpose.

• Centrebet could operate a single fixed odds betting operation, but run two (or 
more) risk management systems – one relating to its own operations, and one 
(or more) relating to those of the JV. This would involve the Applicants and 
presumably Centrebet agreeing (through the Management Committee) on the 
risk profile and margin thresholds to be applied by the risk management system 

  
15 Annexure 2 of the Applicants’ submission at p 35.
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applying to the JV. Although this model could theoretically result in the JV and 
Centrebet offering different odds to punters (in line with their different risk 
profiles), Tabcorp questions whether such price differentiation would occur in 
practice. Further, this model would still involve Centrebet determining the prices 
to be offered by the Applicants, the Applicants and Centrebet sharing essential 
inputs to the final price, and the exchange of competitively sensitive information 
in this regard.

• Centrebet could operate two fixed odds betting operations – one supplying 
bookmaking and related services to its own operation and one supplying such 
services to the JV. Tabcorp considers it unlikely that the parties would adopt 
this approach, not least because it would negate many of the efficiencies and 
other benefits claimed to be achieved by the Applicants through their proposed 
arrangement with Centrebet. If this is the approach proposed by the Applicants, 
further information should be provided to interested parties detailing what 
measures, if any, would be put in place to avoid anti-competitive coordination 
between Centrebet and the Applicants.

Regardless of which of the above models is adopted by the Applicants and Centrebet, 
Tabcorp considers that the proposed Management Services Agreement and any related 
arrangements between the Applicants and Centrebet would contain a provision that:

• tends to fix the odds (price) of wagering products offered by the Applicants and 
Centrebet. Such an agreement would likely contravene the per se prohibition of 
price fixing in the Act; and

• has the purpose of limiting the bet types and events offered by the Applicants to 
their customers to those made available by Centrebet through the Management 
Services Agreement. Such an agreement would likely contravene the per se 
prohibition of exclusionary provisions in the Act.

There is a well established body of literature and justified concerns expressed by
competition regulators, courts, and academics regarding information sharing between 
competitors, particularly where the information shared relates to price.16 In this instance, 
whatever operational model is adopted, the proposed conduct goes well beyond 
information sharing, and involves Centrebet determining the prices to be charged by its 
competitors (the Applicants). The joint venture defences in sections 76C and 76D of the 
Act could not apply to the above provisions because Centrebet is not a party to the JV 
and the relevant provisions are contained in the Management Services Agreement and/or 
related arrangements and could not be considered to be “for the purposes of a joint 
venture”. 

Given the seriousness of the potential contraventions of the Act, and the complex nature 
of the industry in which the proposed conduct would take place, the Commission needs to 
make public the precise details of the proposed arrangements between the Applicants 
and Centrebet so that it can receive expert analysis from interested parties on how they
will operate in practice and their likely competitive effect in the market. Without such 
expert analysis, the Commission’s analysis of the proposed arrangements would be 
inadequate. 

  
16 The following have been identified as factors which heighen concerns that an information exchange will result in collusion 
or price fixing: the exchange of information is pursuant to an agreement rather than unilateral activity; the exchange of 
information involves private communications between competitors of non-public pricing information rather than the public 
dissemination of general pricing information; the exchange of information is in respect of current or future pricing or output; 
and the exchange of information takes place within an oligopolistic market rather than in unconcentrated industries. Maurice 
E Stucke, Evaluating the Risks of Increased Price Transparency, American Bar Association (2005); See also Susan S 
DeSanti and Ernest A Nagata, Competitor Communications: Facilitating practices or invitations to collude? An application of 
theories to proposed horizontal agreements submitted for antitrust review (1994) 63 Antirust Law Journal 93. On the basis of 
the information made available, each of these factors is applicable to the proposed arrangements between the Applicants 
and Centrebet: the information would be exchanged pursuant to an agreement between the parties; the arrangements 
would involve an ongoing series of exchanges; raw data and prices (which would otherwise be unavailable to Centrebet) 
would be exchanged; the information exchanged would be exceedingly detailed, and would concern all factors going to the 
Applicants’ risk management requirements and price; future pricing information would be exchanged; the information 
exchange would occur in an oligopolistic market, in which reactive pricing is common.  
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5.2 Legal analysis

(a) The Applicants and Centrebet are relevantly competitive

It is clear that the Applicants and Centrebet are competitors in relation to the 
supply of fixed odds wagering products to consumers. The parties will remain 
competitors in this regard should the proposed conduct be authorised. This is 
recognised by the parties in clause 3 of the Management Services Agreement 
(as summarised by the Applicants), which states:

“The Applicants acknowledge that Centrebet remains free to conduct its own 
fixed odds wagering business for its own customers, in competition with the 
fixed odds wagering business to be conducted by the Applicants via the JV.”17

(b) Fixing the odds offered by the Applicants and Centrebet

The following services are included in the services to be provided by Centrebet 
under the terms of the Management Services Agreement: 

“wagering and risk management services including:

• establishing and managing the fixed odds common books;

• accepting and processing fixed odds wagers on behalf of each 
Applicant, in accordance with agreed risk parameters; and

• providing wagering and risk management services in respect of 
each book, including bookmaking management and calculation of 
fixed odds, and laying off wagers in accordance with the agreed 
risk parameters); …”

On the basis of the limited information made available, Tabcorp considers that 
the provision of these services by Centrebet to the JV would result in the fixing 
of the odds offered by the Applicants and Centrebet to punters. A price fixing 
agreement between the Applicants and Centrebet could not fall within section 
45(6) of the Act so as to be excluded from the application of section 45 because 
it is not conduct to which section 47 of the Act would apply.18

Although the Applicants’ submission is silent on this issue, Tabcorp assumes
that the Applicants would contend that the arrangement would not result in price 
fixing between the Applicants and Centrebet because the odds offered by the 
Applicants will be calculated according to “the risk thresholds and target margin 
parameters” to be determined by the “Management Committee” and used by 
Centrebet in providing the services, which may differ according to the risk 
thresholds and target margin parameters determined by Centrebet in calculating 
its own odds. Tabcorp would have a number of concerns with such an 
argument:

• If the JV and Centrebet were to apply different risk threshold and 
target margin parameters so as to offer different odds to each other, 
this would require Centrebet to run two risk management systems, 
one applying to its own books, and one applying to those of the JV. It 
is not clear to Tabcorp whether this is the current intention of the 
parties. However, in Tabcorp’s view, running two separate risk 
management systems would involve considerable additional expense 
and would negate some of the efficiencies claimed by the Applicants 
as likely to result from the Management Services Agreement.

  
17 See Annexure 2 to the Applicants’ submission in support of the Application at p 35.
18 ACCC v Australian Safeway Stores Pty Ltd (2001) 119 FCR 1, and the appeal at [2003] FCAFC 149 – where the Federal 
Court considered that section 47 is not directed at conditions of supply or acquisition relating to price. 
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• Further, it is unclear how the JV can benefit from Centrebet’s existing 
expertise and scope without coordination between Centrebet and the 
JV in respect of the fixing of odds (at least in respect of significant
components of the ‘price’ if not the final odds offered). The 
Management Services Agreement clearly contemplates that Centrebet 
will calculate the odds to be offered by the Applicants (whether 
according to the Applicants’ risk thresholds or otherwise). Further, the 
submission makes it clear that the Applicants intend to benefit from 
the bookmaking expertise that Centrebet can provide. Even if two risk 
management systems were to be run by Centrebet, the Applicants 
and Centrebet would share a significant component of the final price 
they offered to consumers in competition with each other (ie that 
which relates to the specialist expertise to be provided by Centrebet). 
A contravention of the price fixing prohibition can occur where a 
component of the final price, as distinct from the final price itself, is 
agreed between the parties to the arrangement, provided that this has 
the effect of fixing, controlling or maintaining the price at which the 
parties supply the goods in competition with each other.19

• On the basis of the information made available, there is no evidence 
of the parties taking any measures to ensure that price fixing between 
Centrebet and JV would not occur under the proposed arrangements. 
For example, there is no evidence of attempts to keep that part of 
Centrebet responsible for providing the “services” to the JV separate 
from that part providing management services to Centrebet’s 
consumer business. In the absence of a complete separation of 
Centrebet’s bookmaking activities for the JV from those relating to its 
own fixed odds business, it appears inevitable that the arrangements 
will significantly reduce if not eliminate price competition between the 
Applicants and Centrebet in the supply of fixed odds wagering 
products. 

• Tabcorp expects that, in practice, Centrebet and the Applicants will 
offer identical odds on identical bet types and events. The Applicants 
and Centrebet will be working closely in respect of the setting of odds. 
Even if the Management Committee were independently to set risk 
parameters and margin thresholds, this process would not be 
independent of Centrebet because Centrebet would be represented 
on the committee and would be required to apply those risk profiles 
when determining the odds to be offered by the Applicants. Further, 
from a commercial perspective, it is questionable whether Centrebet 
could provide the “services” to the Applicants and then “undercut”
them by offering better odds to their customers.

(c) Limiting the supply of bet types and events by the Applicants to those made 
available by Centrebet

Under clause 5 of the JV Agreement (as summarised by the Applicants), each 
Applicant agrees to conduct all of its fixed odds wagering business utilising the 
JV (except in certain circumstances).  

Under clause 3 of the Management Services Agreement, the Applicants agree 
to offer to their customers all of the events and bet types “made available by 
Centrebet” (to the extent each Applicant is permitted to do so by any applicable 
laws, regulations and regulatory approvals). The Applicants’ submission states 
that the wagering and risk management services provided by Centrebet under 
the Management Services Agreement would include “establishing and 
managing fixed odds books (covering the same range of events and bet types 

  
19 ACCC v CC (NSW) Pty Ltd (No 8) [1999] FCA 954.
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offered by Centrebet to its own customers) on behalf of the Applicants
[emphasis added]”.20 This suggests that the words “made available by 
Centrebet” in the Applicants’ summary of the Management Services Agreement 
refers to all events and bet types that Centrebet offers to its customers (rather 
than to a smaller number of events and bet types that Centrebet chooses to 
make available to the JV).

The Management Services Agreement is expressed in clause 3 to be non-
exclusive in respect of the Applicants’ acquisition of services from Centrebet. It 
appears theoretically possible, therefore, for the Applicants to acquire the 
“services” from parties other than Centrebet and perhaps to offer customers bet 
types in addition to those made available by Centrebet (although the second 
scenario is not specifically addressed in the summary of the agreement).

However, given that the Applicants must conduct all of their fixed odds wagering
business through the JV, and must offer all of the events and bet types offered 
by Centrebet to its customers, it appears likely that there is at least an 
understanding between the Applicants and Centrebet that the Applicants will not 
offer bet types or events other than those made available by Centrebet. 
Centrebet states on its website that it offers “4,000 international sports and 
horse racing markets per week”. Assuming that all 4,000 markets are “made 
available by Centrebet” to the joint venture, it is likely that a primary purpose of 
the requirement that the Applicants offer all of these betting events to their 
customers is to ensure that the Applicants use Centrebet to provide the 
“services” in respect of all of their fixed odds wagering business, and therefore 
do not supply bet types other than those made available by Centrebet. In 
Tabcorp’s view, such coordination is likely to be necessary or at least highly 
desirable from a practical, technological and commercial point of view. From a 
commercial point of view, it appears unlikely that the Applicants would continue 
to acquire management services from Centrebet in circumstances where 
Centrebet was supplying its own customers with betting events that it did not 
make available to the Applicants (and which the Applicants were therefore 
required to offer to punters).

Further, even if this were not the purpose of the parties, Tabcorp submits that 
the practical effect of the arrangements will be that the Applicants and 
Centrebet will offer identical bet types and events to punters. 

5.3 Effect of illegality

If the Commission considers that the arrangements between the Applicants and 
Centrebet would contravene the per se prohibitions in the Act, this illegality should be 
taken into account in determining whether the authorisation test is satisfied. In particular, 
in its determination of the public benefits likely to result from the proposed conduct, the 
Commission should take into account the Applicants’ reliance on prohibited conduct to 
achieve the claimed public benefits.21

  
20 At 2.1.
21 See Hospital Benefit Fund of Western Australia Inc. v ACCC (1997) 76 FCR 369 at 380.




