
Australian 
Competition & 
Consumer 
Commission 

Decision 
in respect of notifications lodged by 

Woolworths Limited and Australian 
Independent Retailers Pty Ltd 

-1 Notification nos. N93889 & 
N93890 

Public Register no. C20091621 

Date: 25 March 2009 

Commissioners: Samuel 
Kell 

Court 
Dimasi 
Martin 
Willett 



 i

Summary 
 
On 20 March 2009, Woolworths Limited and Australian Independent Retailers (AIR) lodged 
notifications to obtain protection from legal action for an exclusive arrangement under which 
the Woolworths Everyday Money Credit Card is the only payment option at Woolworths’ 
new pay at pump facility (epump) for a limited period of time. 

The ACCC considers that the exclusive arrangement underpins the introduction of a new and 
innovative payment technology which benefits users through its speed, convenience and 
efficiency. The ACCC considers that these benefits outweigh any effects on competition and 
consumer choice during the limited exclusivity period.  
 
In reaching this decision, the ACCC notes that: 
 
 Woolworths has responded to the ACCC’s draft notice of 29 January 2009 (proposing to 

revoke immunity for the exclusive arrangement) by withdrawing its notifications and 
lodging new ones which provide that the notified conduct will operate until 15 August 
2010. This means that immunity for the notified conduct will lapse automatically after 15 
August 2010. 

 Woolworths has publicly committed to negotiate in good faith to reach commercially 
reasonable agreement with contactless credit card issuers. Any such agreement would be 
substantially consistent with the HSBC terms recognising the different commercial risks 
those issuers will be taking compared to HSBC. The agreement would require card 
issuers to pay Woolworths’ incremental costs of connecting them to epump in accordance 
with normal banking and payments industry practice. 

These steps significantly reduce the potential anti-competitive effects arising from the 
exclusive arrangement. Accordingly, the ACCC has decided not to revoke the notifications at 
this time.  

The ACCC notes, as a practical matter, that even if the notifications were revoked at this 
stage, there is still likely to be a period of up to 12 months where only EM Credit Card 
holders could use epump. This is because of the technical and commercial arrangements that 
Woolworths submits are necessary to enable cards issued by other institutions to be used at 
epump. 

The ACCC would be extremely concerned if the exclusivity period extends beyond 15 
August 2010 and/or there are no other payment options available at epump at the end of the 
exclusivity period.  

The ACCC will closely monitor Woolworths’ progress in making other payment options 
available at epump and expects that Woolworths will provide it with regular updates. If the 
ACCC identifies issues or receives complaints which materially affect the balance of public 
benefits and detriments, the ACCC will move quickly to review the notifications and to 
revoke them if it considers that the test under section 93(3A) of the Trade Practices Act is no 
longer met. 
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1. Introduction 

1.1. This document is a decision in relation to notifications N93889 and N93890 lodged 
by Woolworths Limited (Woolworths) and Australian Independent Retailers Pty Ltd 
(AIR) with the Australian Competition and Consumer Commission (the ACCC) on 
20 March 2009 in relation to conduct that may raise concerns under section 47 of the 
Trade Practices Act 1974 (the Act).  

1.2. The ACCC is the independent Australian Government agency responsible for 
administering the Act. A key objective of the Act is to prevent anti-competitive 
arrangements or conduct, thereby encouraging competition and efficiency in 
business, resulting in greater choice for consumers in price, quality and service. 

1.3. Section 47 of the Act prohibits conduct known as third line forcing conduct. 
Generally speaking, it involves the supply of goods or services on condition that the 
purchaser buys goods or services from a particular third party, or a refusal to supply 
because the purchaser will not agree to that condition.  

1.4. Businesses may obtain immunity in relation to conduct that might be at risk of 
breaching the exclusive dealing provisions of the Act by lodging a ‘notification’ 
with the ACCC. Once lodged, immunity for notified third line forcing conduct 
commences 14 days after lodgement.   

1.5. In effect, revoking a notification removes the immunity conferred by the lodging of 
the notification.  The ACCC conducts a comprehensive public consultation process 
before making a decision to revoke a notification. 
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2. The notified conduct 

2.1. Woolworths and AIR have notified the following conduct: 

For the period from the date on which this Notice comes into force until 15 August 
2010: 

(a) Woolworths will offer to supply, and supply services (ie pay at pump facilities at 
certain Caltex Woolworths co-branded outlets) to persons who acquire services 
from HSBC being the acquisition and use of the Woolworths HSBC Card. 

(b) Woolworths will not offer goods or services (ie pay at pump facilities at certain 
Caltex Woolworths co-branded outlets) to persons who have not acquired 
services from HSBC, being the acquisition and use of the Woolworths HSBC 
Card. 



 3

3. Background 

Woolworths Limited 

3.1. Woolworths is an Australian retail company listed on the ASX. Woolworths 
conducts a number of businesses, including the operation of retail outlets for food 
and grocery, liquor, petrol, general merchandise and consumer electronics.  

Australian Independent Retailers Pty Ltd 

3.2. AIR is a subsidiary of Woolworths.  

Caltex Australia Limited 

3.3. Caltex Australia Limited (Caltex) operates the largest oil company retail network in 
Australia. The company has a national service station network of more than 2,000 
Caltex and Ampol branded sites. 350 of these sites are Caltex Woolworths/Safeway 
co-branded service stations.  

Woolworths Everyday Money Credit Card  

3.4. The Woolworths Every Day Money Credit Card (EM Credit Card) is issued by 
HSBC Bank Australia Limited (HSBC).  

3.5. The EM Credit Card is a contactless credit card, which means that it stores its data 
on a microchip embedded in the card’s plastic. The microchip is fitted with a radio 
antenna that can transmit the card’s data to a card reader without physical contact. In 
order to be read, the card is held within 2.5cm to 5cm of the contactless reader.1 

3.6. The EM Credit Card has some features of the MasterCard PayPass payment system, 
which allows cardholders to make payments by tapping their card against a 
MasterCard PayPass reader. However, this is not the technology being used in the 
notified conduct.  

The pay at pump facility (epump) 

3.7. Woolworths submits that the pay at pump facility (epump) is a new proprietary 
contactless payment facility developed in house by Woolworths.  

3.8. Woolworths notes that the launch of epump will be the first time that any form of 
pay at pump facility will be available at Caltex Woolworths or Caltex Safeway since 
those outlets have been trading under those brands.   

                                                 
1 https://www.everydaymoney.com.au/wps/portal/money/faq 
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How epump works 
 
3.9. Instead of paying in-store, customers use epump by following these steps: 

 The customer places their EM Credit Card against the centre of a contactless 
card reader located above the PIN pad on the pump. A ‘beep’ sound and the 
illumination of all four green LED lights above the reader indicates that the card 
has been successfully read. 

 The customer enters their credit card PIN. 

 The customer follows the prompts on the screen, then fills their tank. 

 The EM Credit Card is validated before the tank is filled, and the total is charged 
to the card once the customer has finished filling. 

In-store payments 
 
3.10. Consumers are not required to use epump to purchase fuel at Caltex Woolworths/ 

Safeway fuel outlets. Consumers can continue to purchase fuel using a number of 
payment methods in-store, i.e cheques, cash, Motorpass and Starcard fuel cards, 
Visa and MasterCard debit and credit cards and AMEX and Diners credit and charge 
cards. 

Previous notifications 

3.11. On 17 October 2008, Woolworths and AIR lodged notifications N93625 and 
N93626 in relation to the following conduct: 

Woolworths and AIR propose to offer customers the ability to purchase fuel at certain Caltex 
Woolworths and Caltex Safeway co-branded fuel outlets using a pay at pump facility on condition 
that the customer pays with their EM Credit Card. 
 

3.12. On 29 January 2009, the ACCC issued a draft notice proposing to revoke these 
notifications. 

3.13. On 20 February 2009, a pre-decision conference was held in relation to these 
notifications. At this conference, Woolworths publicly announced for the first time 
that the exclusivity period would be for 12 months only. 

3.14. On 20 March 2009, Woolworths lodged new notifications N93889 and N93890 
which provide that the notified conduct is time limited. Woolworths also stated that 
‘it withdraws notifications N93625 and N93626 with effect from the date on which 
immunity in respect of the conduct notified in the new notifications comes into 
force.’ 
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3.15. The following table sets out a chronology of significant dates in the consideration of 
both the previous and new notifications. 

DATE ACTION 

17 October 2008 Exclusive dealing notifications N93625 and N93626 lodged with the 
ACCC.   

31 October 2008 Immunity conferred by the notifications commences from this date. 

7 November 2008 ACCC commences consultation with interested parties. 

21 November 2008 Closing date for submissions from interested parties in relation to the 
notified conduct. 

28 November 2008 Late submissions received from interested parties in relation to the 
notified conduct. 

16 December 2008 Submission received from Woolworths and AIR in response to issues 
raised by interested parties to the ACCC. 

29 January 2009 Draft notice issued. 

11 February 2009 Additional submission received from Woolworths. 

20 February 2009 Pre-decision conference in relation to draft notice. 

23 February 2009 Closing date for submissions in response to the draft notice. 

2 March 2009 Additional submission received from Woolworths. 

20 March 2009 Exclusive dealing notifications N93889 and N93890 lodged with the 
ACCC. Woolworths states that ‘it also withdraws notifications 
N93625 and N93626 with effect from the date on which immunity in 
respect of the conduct notified in the new notification comes into 
force.’ 

25 March 2009 Decision issued. 
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4. Statutory test 

4.1. Section 47(1) of the Act provides that a corporation shall not engage in the practice 
of exclusive dealing. Section 47 then states that the practice of exclusive dealing 
includes the supply of goods or services on condition that the purchaser acquires 
goods or services from a particular third party, or a refusal to supply because the 
purchaser will not agree to that condition. 

4.2. Section 93 of the Act provides that a corporation that engages or proposes to engage 
in conduct of a kind referred to in section 47 may give to the ACCC notice, as 
prescribed, setting out particulars of the conduct or proposed conduct. The effect of 
lodging such a notification is to afford protection to the corporation for engaging in 
the said conduct from legal proceedings under the Act. 

4.3. Under section 93(3A), if: 

 a corporation has notified the ACCC of conduct or proposed conduct of the type 
described in section 47(6), (7), (8)(c) or (9)(d) and 

 the ACCC is satisfied that the likely benefit to the public from the conduct or 
proposed conduct will not outweigh the likely detriment to the public from the 
conduct or proposed conduct then 

 the ACCC may give a notice in writing stating that it is so satisfied and setting 
out its reasons in this respect. The effect of giving such a notice is to revoke the 
immunity afforded by lodging the notification. 

4.4. Before revoking the immunity obtained by a notification, the ACCC must issue a 
draft notice of its intention (section 93A(1)) and give the applicant and interested 
parties the opportunity to respond and to call a conference (section 93A(2)) in 
relation to the draft notice. 



 7

5. Submissions received 

5.1. Given that notifications N93889 and N93890 involve similar issues to those 
identified in N93625 and N93626, the ACCC has not conducted a consultation 
process in relation to the new notifications. Rather, in assessing the new 
notifications, the ACCC has taken into account all the submissions made in relation 
to N93625 and N93626. An overview of those submissions is set out below. 

5.2. The ACCC sought public submissions from approximately 45 parties with an 
interest in the matter, including financial institutions, petrol companies, relevant 
government authorities and consumer associations. 

5.3. 7-Eleven provided a submission that did not raise any objections to the notified 
conduct. 7-Eleven considers that the proposal will not ‘alter the current competitive 
landscape to any material extent.’ 7-Eleven submits that consumers can make the 
choice whether to utilise the facility and the scheme seems a normal marketing 
strategy. 

5.4. The following parties provided submissions outlining concerns about the notified 
conduct: 

 Association of Building Societies and Credit Unions (Abacus) 

 ANZ Banking Group Limited (ANZ) 

 Commonwealth Bank of Australia (Commonwealth Bank)  

 Motor Trades Association of Australia (MTAA) 

 National Association of Retail Grocers of Austra1ia Pty Ltd (NARGA) 

 National Roads and Motorists’ Association (NRMA) 

 Service Station Association Ltd (SSA) 

 Westpac Banking Corporation (Westpac) 

5.5. The ACCC gave Woolworths an opportunity to respond to interested party 
submissions. On 16 December 2008, Woolworths provided a further submission.  

5.6. On 12 February 2009, Woolworths requested that the ACCC hold a pre-decision 
conference in relation to the draft notice. The conference was held on 20 February 
2009 at the ACCC’s Sydney office, chaired by ACCC Deputy Chair Peter Kell. The 
conference was attended by representatives of Woolworths, Abacus, the Reserve 
Bank of Australia, Visa, the National Retail Grocers Association of Australia, the 
Service Station Association and the Motor Trades Association of Australia.  

5.7. Following the pre-decision conference, written submissions were made by 
Woolworths and NARGA. 
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5.8. The views expressed by Woolworths and interested parties in submissions and at the 
pre-decision conference are discussed in Chapter 5 of this decision. These 
submissions and a record of the pre-decision conference are available at the ACCC’s 
website (www.accc.gov.au) by following the ‘Public Registers’ and ‘Authorisations 
and Notifications Registers’ links. 
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6. ACCC assessment 

6.1. Given that notifications N93889 and N93890 involve similar issues to those 
identified in N93625 and N93626, the ACCC has assessed the new notifications 
taking into account all the submissions regarding N93625 and N93626. 

The relevant markets 

6.2. To assist with the assessment of the public benefits and detriments of the notified 
conduct, it is helpful to identify the relevant markets affected. 

Submissions by Woolworths 

6.3. Woolworths submits that the relevant markets for assessing these notifications are: 

 national or more localised retail market(s) for fuel 

 the national market for the provision of consumer credit card, charge card and 
other payment facility services. 

ACCC’s view 

6.4. The ACCC considers that the following areas of competition are relevant to its 
assessment of the notified conduct: 

 national or more localised retail market(s) for fuel 

 the supply of merchant acquirer services  

 the supply of card network services 

 the supply of card issuing services.  

The counterfactual 

6.5. To identify and measure the effects of the notified conduct, the ACCC applies the 
‘future with and without test’. Under this test, the ACCC compares the situation in 
the relevant markets in the future with the notified conduct in place with the 
situation in the relevant markets without the notified conduct. This requires the 
ACCC to predict how the relevant markets will react if the notifying parties do not 
engage in the notified conduct. This prediction is referred to as the ‘counterfactual’. 

Submissions by Woolworths 

6.6. Woolworths submits that absent the notified conduct, it would not have implemented 
epump or similar business technology at Caltex Woolworths/Safeway outlets. 
Woolworths considers that ‘there are currently no other contactless payment 
facilities that provide the features required by Woolworths in order for it to introduce 
any form of contactless pay at pump facility.’ 
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6.7. Woolworths considers that the two other existing contactless payment technologies 
in Australia, the MasterCard PayPass and Visa payWave systems, do not provide the 
necessary access or functionality required to make fuel purchases at Caltex 
Woolworths/Safeway outlets. Woolworths notes that these technologies do not offer: 

 real time pre-authorisation of purchase amounts 

 customers the ability to redeem their fuel discount vouchers 

 the added security of card PIN entry for transaction amounts below AUD$35. 

6.8. Woolworths submits that the technology used for epump and the related contractual 
arrangements operate such that the facility is currently only capable of accepting EM 
Credit Cards. Woolworths states that this is because of the technological and 
contractual arrangements that need to be made in order to provide solutions to the 
three following issues. 

 To enable customers to redeem fuel discount offers using their Everyday 
Rewards Cards.  

 To enable pre-authorisation of transactions in order to reduce settlement risk.  

 To enable customers to enter a PIN in order to use epump. 

6.9. Woolworths submits that the solutions to these three issues have required the 
development of specific technology and the negotiation of commercial arrangements 
with the card issuer (HSBC). Woolworths states that: 

 further technological developments would be needed to enable epump to be used 
for payment by credit cards other than the EM Credit Card  

 those developments would require active participation by the relevant issuing 
banks 

 separate commercial arrangements would also need to be entered into with those 
banks 

 it might also be that in order for such credit cards to be used at epump, other 
banks would need to issue replacement credit cards which are compatible with 
the contactless pay at pump technology and can link to the credit cardholder’s 
Everyday Rewards Card to enable them to access any fuel discounts earned. 

Submissions by interested parties 

6.10. There were no submissions which directly addressed the issue of the relevant 
counterfactual. However, Westpac notes that pay at pump technology that does not 
discriminate between card issuers already exists. Similarly, NARGA states that pay 
at pump services are widely available and tend to permit the use of a wide range of 
credit/debit cards.  
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ACCC’s view 

6.11. The ACCC accepts Woolworths’ claim that in the absence of the exclusive 
arrangement with HSBC, Woolworths would not have developed a pay at pump 
facility. The ACCC considers it possible that, in the absence of the immunity 
provided by these notifications, Woolworths would not implement epump and the 
facility would not be available to consumers, whether EM Credit Cardholders or 
otherwise.  

6.12. The ACCC notes that significant capital investment would have been required to 
develop and implement a proprietary contactless payment system.  

6.13. The ACCC also notes Woolworths’ submission that technological and contractual 
issues have meant that epump is currently capable of only accepting EM Credit 
Cards. 

Duration of the exclusive arrangement 

6.14. The key difference between notifications N93625 and N93626 on the one hand, and 
N93889 and N93890 on the other, is that the new notifications provide that the 
notified conduct will operate until 15 August 2010. This means that immunity for 
the notified conduct will lapse automatically after 15 August 2010. 

6.15. The duration of the exclusive arrangement is critical to the ACCC’s assessment of 
the public benefits and detriments of the notified conduct, and is discussed in more 
detail below. 

Public benefits 

Submissions by Woolworths 

6.16. Woolworths states that without the exclusivity period, epump would not have been 
established and none of its public benefits would arise.  

6.17. Woolworths submits that the notified conduct will result in the following public 
benefits. 

Benefits to Caltex Woolworths customers 

 EM Credit Card holders will benefit from the speed and convenience of epump. 

 Reduced congestion in the petrol forecourt for all Caltex Woolworths customers 
(not just EM Credit Card holders). 

 Reduced queuing time for customers paying in-store for their fuel or making 
convenience purchases in the kiosk. 

 Increased safety due to fewer customers having to walk across the forecourt. 
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Benefits to consumers generally 

 Increased availability of contactless payment cards as a result of the incentive for 
payment card issuers to introduce contactless payment cards. This benefits 
consumers because contactless payment cards result in faster and more secure 
transaction processing. 

 Increased acceptance of contactless payments by merchants as a result of the 
incentive for merchants to accept contactless payment technology. 

 Potential for competitive response by card issuers – to the extent that other cards 
are not accepted at epump, card issuers will have an incentive to enhance the 
other features of their credit card offerings. 

 Potential for competitive response by fuel retailers – some fuel retailers may 
introduce contactless technology in response to epump. To the extent that other 
fuel retailers do not accept contactless payments, fuel retailers will have an 
incentive to enhance the other features of their retail offerings. 

Benefits to other card issuers 

 Reduction in commercial risk associated with issuing contactless cards – issuers 
have been reluctant to implement contactless technology because few merchants 
have the ability to accept contactless cards. Woolworths now has made a 
considerable investment in making contactless technology widely available by a 
retailer with national coverage. This investment should help issuers overcome 
their reluctance. 

Benefits to other merchants 

Reduction in commercial risk associated with installing contactless readers – 
merchants have been reluctant to implement contactless technology because few 
issuers have issued contactless cards, and those that have issued contactless cards 
have not issued many. Woolworths’ investment will encourage the issue of 
contactless cards, which in turn will encourage merchants to install readers  

ACCC’s view 

6.18. The ACCC considers that the notified conduct is likely to result in the following 
public benefits. 

 Providing a platform for the introduction of a new and innovative payment 
technology (i.e. contactless payment) in Australia. 

 
 Convenience and efficiency for EM Credit Card holders initially, and then 

holders of other contactless cards in the future as other payment options become 
available. 

 
 Reduced queuing time for non-EM Credit Card holders making transactions in- 

store (to the extent that epump reduces congestion in the petrol forecourt). 
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 The potential for a competitive response from Woolworths’ competitors. 
 
6.19. The ACCC recognises that these public benefits are initially limited by the fact that 

access to the facility is restricted to EM Credit Card holders for the duration of the 
exclusivity period.  

6.20. However, the ACCC has examined a range of confidential information relating to 
the epump project including costs to both HSBC and Woolworths, EM Credit Card 
holder numbers, and details of the roll out and implementation of epump showing 
how this relates to the exclusivity period. Based on the information available, the 
ACCC believes that the exclusivity period is not an unreasonable time for: 

 HSBC to seek to earn a return on its investment in epump; and  

 Woolworths to test the technology and consumer demand.  

6.21. In light of this, the ACCC considers that the short term restriction is reasonable to 
underpin the introduction of a new and innovative payment technology which 
benefits users through its speed, convenience and efficiency. 

6.22. The ACCC also recognises that the availability of other payment options at epump at 
the end of the exclusivity period is critical to delivering the potential public benefits. 
There is inherent uncertainty in this issue, given that the outcome depends on 
commercial negotiations between Woolworths and prospective card issuers. 

6.23. The ACCC is particularly mindful of the concerns raised by Abacus at the pre-
decision conference in relation to notifications N93625 and N93626 when 
Woolworths first publicly announced that the exclusivity period would be for 12 
months only. At that time, Abacus submitted that 12 months represents the minimum 
amount of time that HSBC will have exclusivity, and whether any other card issuer 
participates after that time depends on the success of negotiations. Abacus also 
stated that it is entirely up to Woolworths to determine what it wants to do with its 
own product, and there is no certainty that any new issuer would gain access when 
the exclusivity period ends. 

6.24. Woolworths has provided to the ACCC (on a confidential basis) details of 
Woolworths’ intentions in relation to reaching an agreement with card issuers for 
their contactless cards to be accepted by epump. The ACCC also notes Woolworths’ 
public commitment set out in its submission dated 2 March 2009: 

Woolworths is genuinely committed and will negotiate in good faith to reach commercially 
reasonable agreement with contactless credit card issuers. That agreement would be substantially 
consistent with the HSBC terms recognising the different commercial risks those issuers will be 
taking compared to HSBC. The agreement would require card issuers to pay Woolworths’ 
incremental costs of connecting them to epump in accordance with normal banking and payments 
industry practice. 
 

6.25. Woolworths submits that epump is a Woolworths Petrol division initiative. The 
ACCC notes that there also clear benefits to Woolworths’ credit cards division 
insofar as the exclusive arrangement encourages the take up of the EM Credit Card. 
Nevertheless, the ACCC considers that to the extent that epump is motivated by the 
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petrol business, there are commercial incentives on Woolworths to have a limited 
exclusivity period and to make other contactless payment options available to 
increase usage of the facility. 

6.26. The ACCC will closely monitor Woolworths’ progress in making other payment 
options available at epump. If the ACCC receives complaints or identifies issues 
which materially impact on the potential public benefits, the ACCC will move 
quickly to review the notifications. 

Public detriments 

6.27. In notifications N93625 and N93626, the ACCC considered that the notified conduct 
would result in the following public detriments. 

 Effect on consumer choice: the notified conduct limits consumer choice to one 
payment option (the EM Credit Card) at the pay at pump facility. 

 
 Effect on competition: the exclusive arrangement between Woolworths and a 

single card issuer (HSBC) distorts the competitive process between card issuers. 
 

 Effects on the Australian payments system: the notified conduct is inconsistent 
with the ‘honour all issuers’ principle. 

 
6.28. These public detriments remain relevant to the assessment of notifications N93889 

and N93890. 

Submissions by Woolworths 

Effect on consumer choice 

6.29. Woolworths submits that epump is an additional payment method available to EM 
Credit Card holders currently, and possibly to other contactless credit cardholders if 
there is sufficient interest from other card issuers. 

Effect on competition 

6.30. Woolworths makes the following submissions. 

 The notified conduct will not lessen competition in relevant markets. 
Woolworths states that the EM Credit Card accounts for less than one percent of 
credit cards in operation in Australia. The exclusivity period is short. The impact 
of the exclusivity on competition between card issuers during the short 
exclusivity period is therefore extremely limited. 

 
 Competition between card issuers is not limited to rates and fees. Woolworths 

submits that the notified conduct is unlikely to distort demand for and supply of 
credit cards. 

 
 epump promotes competition between card issuers. The investment by HSBC 

and Woolworths in epump has created an incentive for card issuers to introduce 
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contactless credit cards as there is now a merchant with a significant number of 
contactless readers installed in sites around Australia. 

 
 To the extent that epump gives the EM Credit Card an advantage compared with 

other cards, that advantage is for a short time only. There is no evidence that the 
notified conduct will have the effect of discouraging any consumers from 
holding particular types of cards nor that it will have a negative impact on 
merchants. Such effects are extremely unlikely given the very short exclusivity 
period, the continued ability to pay in-store using a variety of mainstream 
payment methods and Woolworths’ commitment to work with other genuinely 
committed card issuers so that their contactless credit cards can be used at 
epump. 

 
 epump will not result in any detrimental network effects. To the extent this 

concern arises from the potential for other card issuers to seek to enter into 
exclusive agreements, there is no evidence of such agreements at this time and if 
any such agreements are proposed their effect on competition should be assessed 
at that time. 

 
Effect on the Australian payments system 

6.31. Woolworths states that ‘if the RBA considered epump to be contrary to the public 
interest, it would have made this clear during the ACCC’s consultation process. It 
has not done so.’ 

6.32. Woolworths’ understanding is that the MasterCard ‘honour all issuers’ rule does not 
require each merchant to ensure every device installed on the merchant’s premises is 
able to accept each and every MasterCard credit card on issue, regardless of issuer. 

6.33. Woolworths notes that the honour all issuers requirement is a scheme rule, and the 
RBA’s support for this requirement is based upon the network benefits associated 
with this requirement. MasterCard as the payment scheme for the EM Credit Card 
has given Woolworths an 18 month exemption for epump to exclusively accept the 
EM Credit Card. Woolworths submits that this indicates that MasterCard does not 
consider that the 12 month exclusivity period has any negative impact on the value 
of its brand or the operation of its card network. 

Submissions by interested parties 

Effect on consumer choice 

6.34. Abacus notes that: 

Consumers who value the convenience and other benefits of being able to pay at the pump for fuel at 
certain CALTEX outlets would have no choice but to obtain a Woolworths Card. Such consumers 
would include parents of young children who do not wish to leave children unattended in the car 
while queuing at the counter to pay for fuel. 
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6.35. ANZ states that: 

The RBA saw credit cards as being underpriced relative to debit cards and their reforms have in part 
sought to realign pricing of various payment instruments so that consumers face price signals that 
more accurately reflect underlying costs. RBA cost studies (October 2000, November 2007) show 
that debit cards are a cheaper payment instrument than credit cards and their widespread usage helps 
lower payment costs across the economy. The Woolworths proposal removes the ability of the 
consumer to choose the lower cost payment instrument should they wish to pay at the pump. 
 

6.36. Commonwealth Bank submits that: 

Restricting card acceptance at the Pay at Pump facilities to a single issuer…sets a dangerous 
precedent that could lead to other merchants limiting card acceptance for various payment facilities to 
the detriment of cardholder customers of other financial institutions. Consumers would be forced to 
add another card to their wallet in order to use those facilities. Restricting such acceptance by banking 
partner significantly undermines the operation of the card payment industry and creates a potential 
environment in the future where banks could form arrangements with individual merchants or pockets 
of merchants to only accept their cards. This is to the disadvantage of the consumers whose choice of 
card is then diminished. 
 

6.37. Westpac submits that: 

In a market for the supply of consumer credit card services where consumers already make choices 
among a multiplicity of competing credit card Issuers on the basis of such features as interest rate; 
interest-free periods; reward propositions and annual fees, it would be anathema to competition to 
sanction an exclusive dealing arrangement under which all such differentiating factors were rendered 
irrelevant, and the sole value-add was imposing an artificial restriction on the pay at pump 
functionality. 
 

Effect on competition 

6.38. ANZ submits that the proposal is counter to the objectives of the payment system 
reforms pursued by the Reserve Bank of Australia (RBA) over the last five years. 
ANZ notes that one of the objectives of the reforms was to increase competition in 
the credit card payments market and that this objective would be side stepped by the 
exclusive dealing arrangement proposed by Woolworths. 

6.39. NARGA states that: 

The conduct proposed under these notifications is clearly anticompetitive in that consumers who 
choose to purchase petrol from the Woolworths controlled outlets and wish to avail themselves of 
the facility of paying for this petrol at the pump will not be able to choose to use a credit / debit card 
issued by a card provider other than Woolworths / HSBC. Such a restriction puts other card service 
providers at a competitive disadvantage. 

6.40. The NRMA is concerned that the proposed exclusive arrangements represent another 
step in the ‘creeping’ toward further concentration in the already concentrated fuel 
sector. The NRMA submits that: 

The implementation of the proposed arrangements will only serve to increase Caltex 
Woolworths/Safeway co-branded outlets visibility and attractiveness to consumers to the detriment of 
smaller fuel retailers who are unable to participate in similar schemes.  
 
… the arrangements could have the effect of further entrenching the position of powerful incumbent 
operators and of placing the smaller independent fuel retailers under even more pressure.  
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This will have the potential to force smaller independent fuel retailers out of the industry or, at the 
very least, curtail their (already limited) ability to constrain the conduct of the majors (and Caltex 
Woolworths/Caltex Safeway in particular. 
 

Effect on the Australian payments system 

6.41. Abacus notes that the proposal undermines the pro-competitive 'honour all cards' 
(HAC) rule observed by card schemes and, even more significantly, undermines the 
‘honour all issuers' aspect of the HAC rule. Under the proposal, only one 
MasterCard issuer, i.e. HSBC, would be accepted for this transaction with all other 
MasterCard issuers excluded. 

6.42. ANZ submits that the convenience of the widest possible card acceptance has been a 
central pillar of the appeal to consumers of the Visa and MasterCard card schemes. 
Requiring customers to hold cards specific to particular retailers will add cost for 
consumers and complexity. 

6.43. Commonwealth Bank submits that: 

A central tenet of international credit card networks is the confidence that a cardholder gains through 
universal acceptance of a card branded with either the Mastercard or Visa logo - regardless of his or 
her own card-issuing institution. Card Schemes do not permit merchants (retailers) to discriminate 
between Card Issuers - if a card brand is accepted from one issuer, then all issuers of that card type 
should be processed. Reducing the application of this key feature, as proposed in the Notifications, is 
detrimental to consumer experience and inefficient. A likely outcome of the proposed Conduct is that 
cardholders of all other card issuers experience a lower level of service than they expect. 
 

6.44. Westpac states that: 

In the ‘market for the provision of consumer credit card, charge card and other payment facility 
services’ (but especially in the consumer credit card element of this market) competition among card 
issuers should be governed by highly transparent rules. 
 
Principal among these is the 'honour all cards' arrangement embodied by the rules of the 
international credit card schemes. 
 
This ensures that the value of the Visa/MasterCard brand is maintained; provides cardholders 
with certainty that their Visa/MasterCard will be accepted where the relevant scheme's logo is 
displayed; and ensures that card Issuers participating in the relevant scheme cannot be 
discriminated against.  
 

ACCC’s view 

Effect on consumer choice  

6.45. The ACCC remains of the view that the notified conduct is likely to result in public 
detriment by limiting consumer choice in relation to payment options for the pay at 
pump facility at Caltex Woolworths and Caltex Safeway outlets. Specifically, 
consumers using the facility at those outlets will be prevented from selecting the 
payment method they prefer on the basis of a range of factors including cost, 
convenience, accessibility and reward programs. 

6.46. The ACCC notes Woolworths’ submission that all mainstream forms of payment 
will continue to be accepted in-store. However, the subject of this notification is 
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epump and therefore, the relevant assessment must focus on the payment options at 
that facility. 

6.47. The ACCC remains concerned that if a broad range of merchants were to enter into 
similar exclusivity arrangements on an ongoing basis, consumers may be required to 
acquire additional cards in order to achieve the same level of use currently enjoyed. 
In these circumstances, the notified conduct is also likely to lead to public detriment 
in the form of increased costs for consumers (e.g. card fees) resulting from the need 
to hold multiple cards. 

6.48. However, as noted above, the ACCC considers that the proposed exclusivity period 
is not an unreasonable time for HSBC to seek to earn a return on its investment in 
epump, and for Woolworths to test both the technology and consumer demand.  

6.49. A longer exclusivity period will obviously have a greater effect on consumer choice. 
The ACCC considers that the detriments outlined above would not be justified if the 
exclusive arrangement extended beyond 15 August 2010.  

6.50. Provided that Woolworths adheres to the exclusivity period and to its public 
commitment to negotiate in good faith with prospective card issuers to reach an 
agreement that would be substantially consistent with the HSBC terms, the ACCC 
considers that the detriment arising from limiting consumer choice is mitigated at 
this stage.  

Effect on competition  

6.51. The ACCC remains of the view that the notified conduct is likely to generate public 
detriment by denying non-EM Credit Card holders the opportunity to use other cards 
at epump.  

6.52. The ACCC believes that the notified conduct has the potential to prevent card issuers 
from competing in relation to the features they offer consumers (typically lower 
interest rates and annual fees, longer interest free periods and better rewards 
programs) and to distort the competitive process between card issuers. 

6.53. An exclusive arrangement between a large merchant and a card issuer is likely to 
give the card issuer a competitive advantage over its rivals. To the extent that 
consumers value using a card to pay for services provided by the merchant, the 
arrangement will make it more attractive for consumers to hold the particular 
issuer’s card. 

6.54. The magnitude of the public detriment may be significantly increased by network 
effects. That is, if the notified conduct discourages some consumers from holding 
particular types of cards, it will potentially have a negative impact on merchants who 
accept that card and other consumers holding that card. The extent of this detriment 
would increase even further if other businesses also choose to enter into similar 
exclusive arrangements. 
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6.55. Moreover, an exclusive arrangement of this sort has the potential to alter the way in 
which card issuers and/or card networks compete. In addition to competing on the 
basis of price and service, card issuers and/or card networks may seek to enter into a 
larger number of exclusive arrangements.   

6.56. The ACCC has carefully considered the extent to which the exclusivity period 
reduces the potential for the notified conduct to distort competition.  

6.57. The ACCC notes that there are practical issues which factor into this assessment.  

6.58. Firstly, even if the notifications were revoked at this stage, there is still likely to be a 
period of up to 12 months where only EM Credit Card holders could use epump. 
This is because of the technical and commercial arrangements that Woolworths 
submits are necessary to enable cards issued by other institutions to be used at 
epump. 

6.59. Secondly, given that contactless payment technology is currently only available in a 
limited number of cards issued by a limited number of financial institutions, the 
distortionary effect of the proposed exclusivity period on competition between card 
issuers is likely to be minimal. If however the exclusivity period extends beyond 15 
August 2010 – and there are other contactless credit cards on the market at that time 
– then the distortionary effect on competition would be more significant.  

6.60. On balance, the ACCC considers that the limited duration of the exclusivity period 
mitigates the public detriment arising from the notified conduct. Again, this is 
contingent upon Woolworths adhering to the exclusivity period and to its public 
commitment to negotiate in good faith with prospective card issuers to reach an 
agreement that would be substantially consistent with the HSBC terms.  

Effect on the payments system 

6.61. The ACCC remains concerned that the notified conduct may generate public 
detriment by reducing the utility of payment products to both issuers and consumers.  

6.62. However, the ACCC is of the view that this detriment is mitigated by the exclusivity 
period. In particular, the ACCC considers that this period is not an unreasonable 
time for Woolworths to test a new and innovative payment method which may 
deliver a range of public benefits as it becomes more widespread. 

6.63. The ACCC notes that MasterCard has given Woolworths an 18 month exemption for 
epump to exclusively accept the EM Credit Card. This tends to support the view that 
any effect on the payments system during the exclusivity period is reasonable to 
underpin testing of the technology. 

Balance of public benefits and detriments 

6.64. Under section 93(3A) of the Act, the ACCC may revoke a notification where the 
ACCC is satisfied that the likely benefit to the public from the conduct or proposed 
conduct will not outweigh the likely detriment to the public from the conduct or 
proposed conduct. 
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6.65. Based on the information made available to it, the ACCC accepts that Woolworths 
would not have developed a pay at pump facility in the absence of the notified 
conduct. 

6.66. The ACCC considers that the notified conduct is likely to result in the following 
public benefits. 

 Providing a platform for the introduction of a new and innovative payment 
technology (i.e. contactless payment) in Australia. 

 
 Convenience and efficiency for EM Credit Card holders initially, and then 

holders of other contactless cards in the future as other payment options become 
available. 

 
 Reduced queuing time for non-EM Credit Card holders making transactions in- 

store (to the extent that epump reduces congestion in the petrol forecourt). 
 

 The potential for a competitive response from Woolworths’ competitors. 
 
6.67. The ACCC recognises that these public benefits are initially limited by the fact that 

the access to the facility is restricted to EM Credit Card holders for the duration of 
the exclusivity period. However, based on the information made available to it, the 
ACCC believes that this is not an unreasonable time for: 

 HSBC to seek to earn a return on its investment in epump; and  

 Woolworths to test the technology and consumer demand.  

6.68. In light of this, the ACCC considers that the short term restriction is reasonable to 
underpin the introduction of a new and innovative payment technology which 
benefits users through its speed, convenience and efficiency. 

6.69. The ACCC considers that the notified conduct is likely to result in the following 
public detriments. 

 Effect on consumer choice: the notified conduct limits consumer choice to one 
payment option (the EM Credit Card) at the pay at pump facility. 

 
 Effect on competition: the exclusive arrangement between Woolworths and a 

single card issuer (HSBC) has the potential to distort the competitive process 
between card issuers. 

 
 Effect on the Australian payments system: the notified conduct has the potential 

to reduce the utility of payment products to both issuers and consumers. 
 
6.70. However, the ACCC considers that these public detriments are mitigated by the 

exclusivity period. 

6.71. The ACCC also notes that there are practical issues which factor into this 
assessment.  
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6.72. Firstly, even if the notifications were revoked at this stage, there is still likely to be a 
period of up to 12 months where only EM Credit Card holders could use epump. 
This is because of the technical and commercial arrangements that Woolworths 
submits are necessary to enable cards issued by other institutions to be used at 
epump. 

6.73. Secondly, given that contactless payment technology is currently only available in a 
limited number of cards issued by a limited number of financial institutions, the 
distortionary effect of the proposed exclusivity period on competition between card 
issuers is likely to be minimal. If however the exclusivity period extends beyond 15 
August 2010 – and there are other contactless credit cards on the market at that time 
– then the distortionary effect on competition would be more significant.  

6.74. On balance, the ACCC considers that the likely benefit to the public from the 
proposed conduct will outweigh the likely detriment to the public from the proposed 
conduct. 

6.75. The ACCC has carefully considered the exclusivity period and concluded that its 
effect is to alter the balance of public benefits and detriments, such that the notified 
conduct ought to be allowed to stand at this stage.  

6.76. In reaching this conclusion, the ACCC has had particular regard to: 

 the fact that Woolworths has lodged new notifications which provide that the 
notified conduct will operate until 15 August 2010 – this means that immunity 
for the notified conduct will lapse automatically after 15 August 2010; and  

 
 the public commitment by Woolworths to negotiate in good faith with 

prospective card issuers to reach an agreement that would be substantially 
consistent with the HSBC terms. 

 
6.77. However, bearing in mind the concerns raised by interested parties about these 

issues, the ACCC will closely monitor Woolworths’ progress in making other 
payment options available at epump and expects that Woolworths will provide it 
with regular updates. If the ACCC identifies issues or receives complaints which 
materially affect the balance of public benefits and detriments, the ACCC will move 
quickly to review the notifications and to revoke them if it considers that the test 
under section 93(3A) is no longer met.
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6. Decision 

6.1 For the reasons set out above, the ACCC is satisfied that the likely benefit to the 
public from the conduct will outweigh the likely detriment to the public from the 
conduct.  

6.2 Accordingly, at this time the ACCC does not propose to issue a notice to revoke 
notifications N93889 lodged by Woolworths Limited and N93890 lodged by 
Australian Independent Retailers Pty Ltd on 20 March 2009. 

6.3 The ACCC can review this decision at any time.  

 

 

 


