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Commonwealth of Australia 

Trade Practices Act 19 74 - subsection 88 (1) 

AGREEMENTS AFFECTING COMPETITION: 
APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (1) of the Trade Prncfices Acf 1974 
for an authorisation under that subsection: 

to make a contact or arrangement, or arrive at an understanding, a provision of 
which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of that 
Act. 

to give effect to a provision of a contract, arrangement or understanding which 
provision has the purpose, or has or may have the effect, of substantially . 

lessening competition within the meaning of section 45 of that Act. 

(Strike out whichever is not applicable) 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of Applicant: 
(Refer to direction 2) 
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(b) Short description of business carried on by applicant: 
(Refer to direction 3) 
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(c) Address in Australia for service of documents on the applicant: 



Contract, arrangement or understanding 

(a) Description of the contract, arrangement or understanding, whether 
proposed or actual, for which authorisation is sought: 
(Refer to direction 4) 

(b) Description of those provisions of the contract, arrangement or 
understanding that are, or would or might, substantially lessen competition: 
(Refer to direction 4) 

(c) Description of the goods or services to which the contract, arrangement or 
understanding (whether proposed or actual) relate: 

(d) The term for which authorisation of the contract, arrangement or 
understanding (whether proposed or actual) is being sought and grounds 
supporting this period of authorisation: 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other parties or 
proposed parties to the contract or proposed contract, arrangement or 
understanding: 



(b) Names, addresses and descriptions of business carried on by parties and 
other persons on whose behalf this application is made: 
(Refer to direction 5) 

4. Public benefit claims 

(a) Arguments in support of authorisation: 
(Refer to direction 6) 

(b) Facts and evidence relied upon in support of these claims: 

Market definition 

Provide a description of the market(s) in  which the goods or services 
described at 2 (c) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of 
the relevant goods or services (for example geographic or legal restrictions): 
(Refer to directzon 7 )  



6 .  Public detriments 

(a) Detriments to the public resulting or likely to result from the authorisation, 
in particular the likely effect of the contract, arrangement or understanding, 
on the prices of the goods or services described at 2 (c) and the prices of 
goods or services in other affected markets: 
(Refer to direction 8) 

(b) Facts and evidence relevant to these detriments: 

7. Contract, arrangements or understandings in similar terms 

This application for authorisation may also be expressed to be made in relation to 
other contracts, arrangements or understandings or proposed contracts, arrangements 
or understandings, that are or will be in similar terms to the abovementioned contract, 
arrangement or understanding. 

(a) Is this application to be so expressed? 

(b) If so, the following information is to be fbmished: 

(i) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those contracts, 
arrangements or understandings that are stated to be in similar terms: 
(Refer to direction 9) 

(ii) Where the parties to the similar term contract(s) are known - names, 
addresses and descriptions of business carried on by those other parties: 



(iii) Where the parties to the similar term contract(s) are not known - 
description of the class of business carried on by those possible parties: 

Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See 
section 45 of the Trade Practices Act 19 74)? 

(b) If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

(c) If so, by whom or on whose behalf are those other applications being made? 

9. Further information 

(a) Name and address of person authorised by the applicant to provide 
additional information in relation to this application: 

4 24-7 Dated.. ...................................................... 

Signed by/on beha of the applicant mf 
... ............................... 
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(Position in Organisation) 
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January 2009 

The Chairman 
ACCC 
P 0 Box 1199 
DICKSON ACT 2602 

Dear Sir 

Lottery Agent's Association of Victoria Inc. (ABN 24820132374) 

I n  accordance with the attached applicatio~i the Association seeks authorisation to conduct 
negotiations on behalf of its merr~bers with Tattersall's Sweeps Pty Ltd ("Tatts") and Intralot 
Australia Pty Ltd ("Intralot"). 

Authorisatio~i is sought to conduct negotiations in relation to the terms and conditions of retailer 
agreements and arrangements with Tatts and Intralot including commissions paid to retailers, 
retailer application fees, service charges, delivery charges, point of sale equipment hire costs, 
retail image, sales incentive schemes, product sales restrictions in the Tatts dedicated sale area, 
processes for the approval of incoming retailers, retail insurances and alterations to retailer 
procedures manuals. 

While most of the foregoing items are self explanatory it may help the Commission to have 
more information about the issues of product sales restrictions; approval of retailers and retail 
insurances. 

I n  regard to product sales restrictions the Association would like to be in a position to negotiate 
with Tattersall's for the inclusion of competitor products i.e. Intralot in the area of the shop 
known as the Tatts dedicated area. This area is specified in Tattersall's Franchise Agreement as 
the exclusive Tattersall's product sales area. From the retailer's point of view this restriction 
inhibits our ability to maximise lottery sales from that part of the shop. 

I n  regard to the approval of incoming retailers the Association notes that Tattersall's applies 
detailed criteria to the selection of new agents. The Association believes that the process for 
approving the incoming agents can be improved to the benefit of both the business vendor and 
purchaser. 

I n  regard to retail insurances it is a requirement of Tattersall's Franchise Agreement that its 
agents hold current insurance policies covering risks associated with selling lottery products. 
The Association believes there is duplication with cover that is taken under normal business 
insurance policies. We would propose negotiating a cost benefit to members while retaining the 
level of risk protection Tattersall's require. 



The three foregoing issues are only relevant in relation to negotiations with Tattersall's. 

The Association seeks authorisation to also negotiate in relation to matters currently not 
included in retailer agreements and contracts and matters that are CI-lrrently 1,lnforeseen. 

Authorisation is sought for a period of five years. 

BACKGROUND TO THIS APPLICATION 

(A) The Association 

The Association is an organisatio~i incorporated under the Victorian Associations Incorporation 
Act (1981)(Registered No. A0001239Y). The Association was first incorporated on 15 lYay 1984 
and its objects include: 

To discuss and consider matters affecting lottery business througliout Victoria; 
To maintain an Association for the benefit and advancement of the lottery industry; 
To consider legislative or other measures affecting or likely to affect lottery business 
in Victoria; 
To secure the aid of public opinion and Government support in the development and 
advancement of enterprises and undertakings affecting the lottery industry and in 
general terms to protect and to promote the business of lottery retailers. 

An elected Committee of eight lottery retailers governs the Association. 

The Association currently has 620 members. The makeup of that membership is varied with 
the approximate percentages of business classifications being as follows: - 

+Specialist lottery retailers i.e. kiosks in shopping centres 12% 
+Newsagents 45% 
+Post Office/News and Lottery 7% 
+Sub-news outlets 20% 
+Tobacconists/Supermarkets/Pharmacies/Country 

General stores and other retail types 16% 

The Association believes that approximately 90% of its members sell both Tatts and Intralot 
lottery products. The Association has no members who sell only Intralot lottery products. 

There is no data available as to the lottery sales share of turnover for these businesses. 
Tattersall's however has provided the following information as to commission earned by the 
above classifications for F/Y 2008. 

+Specialist lottery retailers i.e. kiosks in shopping centres $25,890,868 
+Newsagents $33,615,851 
-+Post Office/News and Lottery $ 8,079,005 
-+Sub-news outlets $17,065,545 
-+Tobacconists/Supermarkets/Pharmacies/Country 

General stores and other retail types $14,40 1,887 

I n  Victoria the average commission earned over 720 outlets was $137,573 in F/Y 2008. 



(B) LotteryRetailers 

Association members effectively provide a product distribution service. Tatts retailers are 
selected on various criteria including management ability; financial commitment; retail 
experience; integrity and perceived ability to drive the sale of Tatts products. Applications for 
new retail outlets are assessed against the main criteria of being able to generate incremental 
sales. There is a minimum weekly sales volume, which is expected to be generated by outlets, 
and there is a continual review of retailer sales performance. 

I n  Victoria there are approximately 170 7-Eleven stores which offer a reduced range of Tatts 
products to customers utilising the group's own point of sale equipment rather than full service 
Tatts terminals. The 7-Eleven franchisees do not sign a Franchise Agreement in the same 
terms as Tatts retailers although they are subject to many common impositions such as the 
price to customer, signage, responsible gambling compliance and customer service standards. 
The 7-Eleven retailers are not obliged to pay out prizes in excess of $200. The same 
concession does not apply to Tatts agents. 

I n  contrast to Tatts, the Intralot policy is to allow their lotteries to be sold from any type of shop 
without scr~~t iny of retailers through interview or investigation of their background or sales 
ability. 

There is limited competition between lottery retailers as they sell a fixed price product and there 
needs to be consistency in the product offer so that customers can buy the same Tatts product 
from any Tatts retailer and claim minor prize payment from any Tatts retailer. There is only a 
small variation to this consistency in the case of 7-Eleven franchisees. 

The same issues of fixed retail prices, consistelit product offer and prize payment service also 
apply to Intralot retailers. 

Retailers receive a commission for the sale of Tatts lottery products at a flat rate of 9% plus 
GST while Intralot products earn 10% including GST. It is not possible to achieve a negotiated 
outcome on game prices, commissions or agreements without higher-level approval. 

(C) Regulation 

Lotteries are regulated by the Victorian Commission for Gambling Regulation in accordance with 
the Victorian Gambling Act 2003, which prohibits the conduct of lotteries unless they are 
pursuant to a Lottery Licence issued by the Gaming Minister. 

The Victorian Commission for Gambling Regulation is required to approve the content of both 
the Franchise Agreement and Retail Licence Agreement. 

The Minister for Gaming must approve the subscription price of a game, commission paid and 
the games themselves. 

(D) The Victorian Lottery Industry 

Following a lengthy review of Lottery Licences in Victoria the State Government issued a 
Category 1 Public Lottery Licence to Tatts and a Category 2 Public Lottery Licence to Intralot, 
which came into effect on 1 July 2008.' 



The Tatts Category 1 Licence enables Tattersall's to provide through its franchised retailers 
Monday Tattslotto; Super 7's Oz Lotto; Wednesday Tattslotto; Powerball and Sat~~rday 
Tattslotto. 

These lottery games are all supplied and administered on a national basis whereby national 
lottery blocs enable lottery providers to offer larger prize pools to customers. 

The Category 2 Licence issued to Intralot allows them to currently sell Instant lotteries (Lucky 
Tix); Lucky Keno; Lucky Bingo Star and Lucky Lines. 

(E) Retail Agreements 

Tatts retailers are franchisees and are subject to a common Franchise Agreement conforrr~ing to 
the Franchise Code. 

There is no negotiation or amendment of the Franchise Agreement possible for any individual 
agent and tlie Francl-~ise term varies from one year to five years. 

All Franchise Agreements are reviewed prior to tlie date of expiry and re-appointment is not 
guaranteed. 

Since Tatts has a common Franchise Agreement and some will exist for five years, and noting 
that Agreements are always being issued to new retailers, i t  is proposed that this authorisation 
be granted for a period of five years. 

Intralot retailers are subject to a Retailer Licence Agreement which is consistent across all 
Intralot retailers and which is almost identical to the Tatts Franchise Agreement. 

Intralot retailers are contracted as opposed to being franchisees because of a provision of the 
Franchise Code [Regulation 5 (3)(c)(iii)], which excludes the need for a Franchise Agreement 
where sales under the franchise are likely to provide no more than 20% of the franchisee's 
gross turnover for goods of that kind for the first year of the franchise. 

All Intralot Retail Contracts are for a period of five years and there is no guarantee of renewal. 
There is no negotiation or amendment possibility for Intralot retailers. 

From time to time the Association has put suggestions to Tatts, and more recently Intralot, as 
to the content of the Agreements since it is impractical to negotiate the contents with each 
retailer. 

Prior to the issue of new Franchise Agreements after the Licence was granted to Tatts the 
Association represented its members in discussions with Tatts over the content of the new 
Agreements and a number of changes were made to the benefit of Agents and Tatts. The same 
applies to Intralot and the Association raised numerous issues with Intralot during the 
development of their Retail Licence Agreement. 

(F) Other Relevant Authorisations 

The Commission will be aware that Authorisation No A90853 allowed collective bargaining by 
Lottery Agents Queensland on behalf of its members in relation to terms and conditions of 
agency Agreements and arrangements with Golden Casket Lottery Corporation. 



As will be seen from the foregoing and the balance of this application the grounds of the 
Queensland Application are virtually identical to those contained in this application. Tatts 
acquired Golden Casket Corporation on 29 June 2007. 

On 19 November 2008 the ACCC granted an application for the revocation of Authorisation 
A90853 and substitution by new Authorisation A91101 also lodged by Lottery Agents 
Queensland in respect of the same matters. 

THE VICTORIAN GAMBLING MARKET 

The Market for Gambling products in Victoria covers the following types of gambling activity. 
Shares of gambling expenditure for three years are shown below. 

Source: Victorian Casino and Gaming Authority Annual Report 2002/03 Appendix 11 
Victorian Commission for Gambling Regulation Annual Report 2004/05 Appendix 13 
Victorian Commission for Gambling Regulation Annual Report 2007/08 Appendix 14 

Gaming 
Machines 
Casino 
Waqerinq 
Lottery 
Other 
qambling 

Total 

While total gambling expenditure over the periods FY 2003 to FY 2008 has increased 
by 14.9% it is evident that lottery's share of the gambling market is barely growing and is small. 

The Association believes that there is SI-~bstitutability of gambling products. This is evident from 
our members' experience at the counter where customers display their knowledge and 
involvement in gaming and in wagering and who will increase their expenditure on lottery 
products when prize pools are high. 

Gambling 
Expenditure 

2002103 
$M 

2,334 
952 
550 
424 
6 

4,266 

The Association contends that the existence of substitutability among gambling products along 
with the small share of gambling sales represented by lotteries means that the outcome of any 
authorised actions is likely to be of negligible impact in the market. 

The Association notes in the Commission's final determination A90853 that "(8.8) in this 
instance the commission is of the view that it is not necessary to comprehensively 
define the relevant marketsr'. 

O/O 

Share 

54.8 
22.3 
12.9 
9.9 
0.1 

100% 

The Association is unable to access precise information on market shares of the two lottery 
operators. When Intralot was granted the Category 2 licence the lottery games which Tatts 
were no longer able to supply (Instant lottel-ies, Keno, Super 66 and Tatts 2) amounted to 
around 15% of a retailer's lottery income according to a survey of a representative group of 
LAAV members. 

Gambling 
Expenditure 

2004105 
$M 

2,393 
92 1 
616 
435 
7 

4,372 

O/O 

Share 

54.7 
21.1 
14.1 
9.9 
0.2 

100% 

2,612 
1,101 
693 
492 
7 

4,905 

53.3 
22.5 
14.1 
10.0 
0.1 

100% 



Intralot's licence allows them to currently conduct four games but members consistently report 
that sales of those games at present amount to less than 1O0/o of Victorian lottery sales. 

COMPETITIVE BEHAVIOUR 

The proposed collective bargaining arrangement is completely voluntary. 

Authorisation of such arrangement will not compel any party to participate and individual 
retailers are free to individually negotiate with Tatts or Intralot if they are able to do so. 

Authorised collective bargaining in this case would not include the 7-Eleven franchisees in 
regard to T a w  products and would not include the approximately 200 Intralot retailers who are 
not also T a w  retailers. 

The Association's collective bargaining arrangement would extend to 594 retailers out of 
approximately 1,100 retailers selling lottery products in Victoria. 

Given that all Tatts and Intralot retailers operate under standard forms of Franchise Agreement 
and retail contracts, and noting special arrangements applying to 7-Eleven stores, it is highly 
unlikely that lion participating retailers would be adversely affected by the proposed collective 
negotiations. 

-TI- is application for authorisation does not seek the right to engage in collective boycott activity. 

Given the voluntary nature of the proposed arrangements; the absence of boycott 
activity,. the absence of individual negotiations; the existence of a competitive 
duopol' and the regulated nature of the industry it is put that the authorised 
conduct will have negligible if any anti-competitive effect. This is consistent with 
the Commission's determination in respect of Authorisation A90853 (Clause 9.37). 

GROUNDS FOR GRANT OF AUTHORISATION 

The Association contends that the proposed authorisation will result or be likely to result in a 
benefit to the public and that benefit will outweigh any negligible detriment to the public arising 
from any lessening of competition that would result or be likely to result as a consequence of 
negotiations under the proposed authorisation. 

PUBLIC BENEFITS OF THE PROPOSED CONDUCT 

(A) Saving Transaction Costs 

I n  the Premium Milk Supply ~uthorisation~, the Commission stated: 
'Savings on transaction costs are an outcome generally associated with collective negotiations. 
Collective arrangements may reduce the number and cost of agreements that need to be 
negotiated " 

I n  the Dairy Farmers ~uthorisation~, the Commission stated: 

A90853 - final Determination Clause 10.29 
A90853 - final Determination Clause 10.29 



"Such negotiations may increase the amount of informatlbn available to both sides of the 
negotiation process, allowing them to make more informed choices about the business 
arrangements that they enter into. " 

The Commission said further: 
"The Commission considers that collective bargaining will allow participating farmers to seek 
legal and other advice with regard to the specific contracts negotiated with daily processing 
companies collectively. This will minimise the costs that these farms would incur with regard to 
receiving such advice if they obtained advice individually. The fact that ADFF could obtain legal 
advice on aspects of supply contracts that are common to all of its members, without 
authorisation, does not detract from the Commission's finding in this regard. I" 

It is submitted that these identified pi~blic benefits apply eq~~al ly  here. 

When new Tatts Franchise Agreements were issued early in 2008, necessitated by changes in 
Lottery Licences, the Association obtained detailed legal advice on the new agreements and 
conveyed that advice to members. 

The advice went to some 920 Tatts retailers in Victoria, Tasmania, ACT and NT and was 
provided by the Association without charge. Those retailers who chose to seek their own legal 
advice paid anything from $800 to $1,500 for such advice. The Association's action on behalf of 
members produced substantial transaction cost savings. 

(B) S~~pply  Efficiency 

I n  the normal course of Association representations there have been discussions from time to 
time with Tattersall's and more recently with Intralot over product supply issues. 

I n  particular a number of shortcomings i ~ i  the Ilitralot terminal software led to poor levels of 
customer service at the counter. With the direct involvemelit of a small number of retailers the 
Association was able to demonstrate to Intralot Iiow customer service could be improved if 
terminal processes were irn proved. 

While such matters should be raised by the Association in the normal course of representing the 
concerns of members without authorisation there remains a risk of alleged collusion, which can 
be overcome by authorisation. 

The Association has also been advised by Tatts that the implications of the recently introduced 
Cartels Colidud Bill are such that the risk of unintentional collusive behaviour is now far greater 
than before. Tatts have consequently advised the Association that they are reluctant to engage 
in any negotiations on any issue unless authorisation is obtained. 

(C) Enhanced Product Offers 

Authorisation of collective bargaining will assist the Association to work with Tatts and Intralot 
to present customers with a consistent opportunity to purchase shares in player syndicates 
whereby the entry price for a large purchase of games is split between the number of syndicate 
members. 

This is a product variation, which benefits customers by giving them a share of a large number 
of entries they could not afford as individuals. Tatts customers for example can choose 
syndicate shares from around $10 to many hundreds of dollars. 



The development of syndicates, particularly with Intralot products, needs input from retailers 
and the Association proposes to collectively negotiate this enhanced product offer given 
authorisation for such conduct. 

I n  recent months and with the assistance of experienced retailers the Association has been able 
to propose changes to Intralot's Keno game options available to customers and to the Bingo 
game. Intralot has implemented some of those changes. 

(D) Improved Customer Service 

I n  the normal course of Association representations from time to time there will be proposals to 
improve customer service as a means of maintaining and increasing sales. 

These representations may arise in the context of sales incentive schemes; changes to shop 
image; changes to training provided by the lottery operators; improved point of sale 
information; increased product information and other means of improving customer service 
standards. 

Authorisation to collectively bargain on these matters should lead to an improved customer 
shopping experience. 

RETAILER PROCEDURE MANUALS 

These operational guides for Tatts and Intralot retailers cover a substantial range of business 
matters including requirements relating to banking, insurance, corporate image, trading hours, 
employees, responsible gambling compliance, stock ordering and delivery, accounting, prize 
payments, security precautions, shop image, shop signage, uniforms, player registration and 
business planning. 

Implementation of correct procedures and collective negotiations to improve those procedures 
will flow through to the customer benefit of more efficient point of sale processes and a 
consistent service offer to customers no matter which retailer they are dealing with. 

The Association contends that this is a clear public benefit from collective negotiations on 
matters included in retailer procedures manuals. 

MINIMISING PUBLIC DETRIMENT 

-The Association believes that the ACCC consideration ""that the anti competitive detriment 
generated by the arrangements for which authorisation is sought is likely to be 
minimal" as recorded in the decision on authorisation A91101 (Clause 6.42) sho1.11d be the 
same conclusion in regard to the present application. 

I n  the process of determining Authorisation A91101 the ACCC identified that the anti- 
competitive effect of collective bargaining arrangements constituted by lost efficiencies is likely 
to be more limited where: - 

The level of negotiations between individual members of the group and the proposed 
counter parties absent the collective arrarlgement is low; 
Participation in the collective bargaining arrangement is voluntary; 
There are restrictions on the coverage or con-~position of the group; and 
There is no boycott activity. 



All of these conditions are present in this application for authorisation. 

-The circumstances considered by the ACCC in the Lottery Agents Queensland authorisation 
application A91101 are relevant to this present application for authorisation. 

In  partic~llar the Association points out that Tatts is the common supplier of all lottery products 
sold in Queensland and is the s~~pplier in Victoria of the same games where they are national 
bloc games. 

DISPARITY I N  BARGAINING POWER 

It is self evident that there is a disparity in bargaining power between the Association and both 
lottery licence holders. 

Tatts Group in financial year 2008 paid $601m to State Goverrlments from lottery activities, 
which generated revenue of $1.05 billion froni sales at over 2,000 retail out~ets .~  

Intralot Australia Pty Ltd is a subsidiary of Intralot SA a leading international supplier of 
gambling products. Intralot SA errlploys around 4,500 professionals, has a presence in over 50 
cour~tries and arlnual revenue of ~ $ 8 3 5 m ~ .  

-The Comniission accepted in its determination A90853 (Para 2.23) "that collective bargaining 
arrangements will provide a greater opportunity for Casket Agents, through the Association, to 
provide input into contractual terms and conditions. While, it is noted above, that the 
Association may provide a certain input into contractual terms and conditions absent 
authorisation, the competition provisions of the Act do restrict this to a certain extent". 

As mentioned earlier the Association will be restricted in its ability to represent members in 
future collective negotiations without authorisation. 

BENEFICIARIES OF THE ARRANGEMENT 

The Association expects that all Tatts retailers and all Intralot retailers will benefit from 
collective negotiations. 

This is because the lottery industry is tightly controlled by the Victorian Gambling Regulation Act 
with strict supervision by the Victorian Commission for Gambling Regulation and the 
Department of Justice. 

Tatts and Intralot retailers are all constrained by common Franchise Agreements or Retail 
Contracts and even the reduced lottery offer from 7-Eleven stores is subject to an overarching 
agreement between Tatts and 7-Eleven Head Office applying comparable restrictions to those 
contained in the Tatts Franchise Agreement. 

The lottery industry features uniform products, prices and procedures and all improvements 
flow to all retailers. 

Tatts Group Annual Report 2008 
www.intralot.com 



Non-members of the Association will not be prejudiced, as the benefits of any collective 
bargaining will flow to them due to Tatts and Intralot's desire for consistency in the 
arrangements with their retailers. 

The Association also contends that the Victorian Government will benefit from productive 
collective bargaining, which leads to improved sales and therefore increased duty receipts. 

The benefits of collective bargaining also flow to future Association members. 

CHANGES TO THE DETAIL OF THE CONDUCT 

This authorisation is also sought in respect of negotiations in relation to matters currently not 
included in Franchise Agreements or Retail Contracts and matters which are currently 
unforeseen. 

Peter Judkins 
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