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Dear Sir 

Blue Cheena Pty Ltd - Development Noone Street, Clifton Hill 

We enclose Form G and our cheque for $100.00 for your attention. 

We look forward to hearing further from you in due course. 

Yours faithfully 
HWL Ebsworth 

Seamus Gunson 
Partner 

Writer: Seamus Gunson 1 (03) 8633 7591 1 
E-mail: seamus.gunson@hwlebsworth.com.au 
Postal: PO Box 3 Collins Street West, Melbourne, Victoria 8007 
Address: Level 41, 600 BourkeStreet, Melbourne, Victoria 3000 
Facsimile: 1300 365 323 (Australia) 1 +61 3 8615 4300 (International) 
DX: DX 564 Melbourne 

3 0 DEC 2009 1 
Brisbane 

Melbourne 

Norwest 
I Sydney 



Form G 
Commonwealth of Australia 

Trade Practices Act 1974 - subsection 93 ( f )  
NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices Act 1974, 
of particulars of conduct or of proposed conduct of a kind referred to subsections 47 (2), (3), 
(4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice engages or proposes to 
engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of person giving notice: 

h) 944-02 Blue Cheena Pty Ltd ACN 139 196 562 ("Notifier") 

(b) Short description of business carried on by that person: 

The Notifier has entered into a Contract of Sale with the registered proprietor of the 
land at SIO Noone Street, Clifton Hill, Victoria, in which it proposes subdividing 
and selling for residential purposes following settlement of that Contract. 

(c) Address in Australia for service of documents on that person: 

CI- HWL Ebsworth Lawyers 
Level 41,600 Bourke Street 
Melbourne VIC 3000 

Fax: 1300 365 323 
Reference: SG:SW: 185216 

2. Notified arrangement 

(a) Description of the goods or sewices in relation to the supply or acquisition 
. of which this notice relates: 

This notification relates to proposed offers by the Notifier to sell vacant land to 
customers. 

The allotments to be offered for sale ta customers will arise out of the proposed 
subdivision by the Notifiers of land at Lot S10 Noone Street, Clifton Hill, Victoria 
("Land"). As at the date of this notification the Land is Lot S10 on proposed Plan 
PS613849R (Stage 101) being part of the land described in certificate of tile 
volume 11 143 folio 992. 

The Notifier has applied to the City of Yarra, .as the relevant local planning 
authority, for planning permission to develop and use the Land for 24  dwellings 
with associated car parking. 

The Notifier now intends to proceed vrith- registration of the plan& subdivision with 
the Titles Office and to offer the resultant 24 allotments-Fa sale to the public in the 
manner outlined in this notification. 
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(b) Description of the conduct or proposed conduct: 

1. The Notifier proposes that offers to sell allotments arising from the subdivision 
of the Land will be made conditional upon the purchaser of an allotment also 
entering into a contract for the supply of building services by a builder to be 
nominated by the Notifier ("Builder"). 

2. The home and land packages will involve customers entering into the 
following agreements concurrently: 

2.1 a contract note with the Notiier for the sale and purchase of an 
allotment upon which the residential improvements will be 
constructed, which is expressed to be conditional upon the purchaser 
entering into a separate building contract for the construction of 
residential improvements on the allotment with the Builder ("Land 
Contract"); and 

2.2 a building contract for the construction of the residential 
improvements on the allotment with the Builder, pursuant to the 

' 

condition in the Land Contract with the Notifier ("Building Contract"). 

The residential improvemerits to be constructed pursuant to the 
Building Contract will be in accordance with the Planning Permit 
described in paragraph 2(a) above, or as varied. 

2. The Land Contract to be used for these arrangements will be in the standard 
or typical form used for the sale of allotments for residential purposes in 
Victoria, subject to any special conditions required by the Notiier from time to 
time. One such special condition will be used to give effect to the 
arrangements with the Builder and will typically be worded as follows: 

"Tnis contract is subjecf to and conditional upon the p ~ r ~ h 8 s e r  entering into a 
mejor domestic building contract (within the meaning of the Domestic Building 
Contracts Ad  f995) with [Builder's name] concurrently wifh this contract for 
construction of a [descripfion] dwelling on the properly. " 

The precise terms of the proposed standard Building Contract will be 
determined following the Notifier's selection of a Builder. 

2. While it is not admitted by the Notifiers, there is a possibility that the proposed 
conduct would contravene sections 47(6) andlor 47(7) of the Trade Practices 
Acf 1974 ("Act"). 

Reasons why the benefit to the public from the conduct or proposed 
conduct will outweigh any detriment to the public from the conduct or 
proposed conduct: 

1. The proposed conduct will be carried out for the following reasons: 

1 .I the proposed configuration of the Land when subdivided does 
not accommodate the selection of different builders by 
purchasers of individual allotments or the construction of 
residential improvements on those allotments in an 
uncoordinated manner. The requirement for construction to 
occur concurrently and in a co-ordinated manner on both 
sides of all common boundaries within the proposed 
subdivision of the Land means that it not possible (in practical 
or financial terms) for separate builders to proceed with 
construction on individual allotments on an ad-hoc basis; and 
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the combined price of the Land and the building services to 
be offered by the Notier and the Builder to purchasers of the 
Land is expected to be lower than in circumstances where a 
prospective customer might be seeking to make independent 
arrangements for the purchase of an equivalent block of 
vacant land and the engagement of a builder to construct 
equivalent improvements, primarily because of the 
economies of scale involved in constructing the houses in lots 
of 12 concurrently. 

2. The proposed conduct by the Notifiir benefts the public because: 

2.1 it is the most reasonable and effective way (and in the 
Notifier's view, the only practical way) of: 

2.1.1 subdividing the Land into allotments and offering 
those allotments for sale to the public in a way which 
is financially feasible for the Notifier; and 

2.1.2 at the same time, enabling the purchasers of the 
allotments an assured way of practically carrying out 
the construction of residential improvements on the 
allotments; 

2.2 it will enable purchasers to obtain house and land packages 
for sale at prices that the Notifier considers will be lower than 
where a purchaser makes independent arrangements for the 
purchase of an equivalent block of vacant land and the 
engagement of a builder to perform equivalent building 
services. More affordable house and land packages are of 
very high significance and value to consumers; and 

2.3 the purchaser of a house and land as a "package" is in a 
stronger borrowing position with financiers than would be the 
same purchaser proposing to finance the purchase of a 
vacant allotment alone. 

3. Incidental benefits will also flow to purchasers of allotments from the 
construction of multiple dwellings on the Land by a single Builder. 

3.1 co-ordinated progress and completion of the construction 
works will be possible; 

3.2 the ongoing existence of vacant unimproved allotments side- 
by-side with completed dwellings will be avoided, minimising 
the potential detrimental affect of vacant lots on the value of 
adjoining lots: and 

3.3 construction materials and external appearance of dwellings 
can more easily be made consistent, avoiding variations in 
appearance which may detrimentally affect the aesthetics of 
the development and the value of the allotments. 

4. The offering of house and land packages by the Notifier in 
conjunction with the Builder will permit the pricing of the house and 
land packages at more competitive levels. It is expected that the 
following cost and time savings will arise as a result of the Notifier 
offering house and land packages in conjunction with the Builder: 
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4.1 the Notiier has selected, acquired and planned the 
subdivision of the Land with the purpose of ensuring that it is 
suitable for: 

4.1.1 the purpose of offering house and land packages; 
and 

4.1.2 the construction of particular kinds of residential 
improvements. 

Individual purchasers will therefore avoid the costs and time 
involved in selecting designs and configurations of homes 
which are suitable for their particular allotment; 

4.2 the Notifier* is able to offer house and land packages on the 
basis that it knows that the Builder and its sub-contractors will 
be available to perform the construction works. Since the 
Builder and its subcontractors will concurrently work on many 
homes on the Land the costs of their tools, equipment and 
travel time, which are ultimately passed on to the customer, 
will be reduced; 

4.3 the co-ordinated construction of many homes at the same 
time will in other respects result in a more cost-efficient and 
quicker construction phase, since individual builders will not 
be in competition for access to the site for deliveries or work, 
for materials or for statutory approvals or permits; and 

4.4 a single selling agent to sell the house and land packages on 
behalf of the Notifier and the Builder will be engaged, and in 
other respects the resources of the Notifier will be applied to 
both the sale of the allotments and the building services. This 
arrangement will be more efficient and less costly than would 
be the case if the land and building services were offered 
separately by non-associated parties with separate 
administrative costs. 

5. These time and cost savings will be largely passed on to consumers 
to enable the house and land packages to be sold at a price that the 
Notifier considers will be lower than where a purchaser chooses to 
make independent arrangements for the purchase of an equivalent 
block of vacant land and engagement of a builder to construct 
equivalent improvements. (Although in the circumstances, it would 
not be feasible for a purchaser to make such independent 
arrangements in relation to the proposed subdivision of the Land, for 
the reasons set out in paragraph 1.1 above). 

6. These time and cost savings will be reflected in lower prices for 
house and land packages when compared to the price of acquiring 
equivalent land and construction of equivalent improvements in areas 
adjacent to or in the vicinity of the Land. 

In this regard, the Notifier has reviewed the market for town houses 
and houses in Clifton Hill and immediately adjacent areas from 
Abbotsford through to Fitzroy North. The Notifier has examined actual 
sales and the advertised asking prices for properties on the market. 

On the basis of information available to the Notifier, the range of 
prices asked or achieved for town houses and houses in the relevant 
areas is from $680,000.00 to $850,000.00. 
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The Notifier oroposes that all dwellinas built on the land will have 3 
bedrooms. Importantlv. the specification and quality of the Notifiefs 
proposed town houses and houses will be superior in most respects 
to the "tvoical" town houses and houses in the relevant areas. The 
Notifier's dwellinas will all provide 1 lock-up car spaces. an internal 
floor area of around 160 square meters over 3 levels. 3 bedrooms, 
high-qualitv fittinss and, in some cases, citv views. 

The Notifier intends to  rice allotments, twether with construction 
costs under the Buildina Contract, at between $599.000.00 and 
$750.000.00. The cost savinq to the purchaser will be at least 
$50,000.00 to $60.000.00 compared to the "tvpical" 3 bedroom town 
house or house in the relevant areas. 

The ability of purchasers to achieve this cost saving (and for the 
Notifier to provide it) is due to the use of a single Builder and the 
resultant economies of scale and the time and cost savings outlined 
above. 

7. The arrangements will not result in anti-competitive detriment to the 
public. There are a number of other large and vigorous competitors 
for the supply of house and land packages, and the supply of vacant 
land and residential building services, in metropolitan Melbourne. The 
Notifier and the Builder have neither significant share of the relevant 
markets, the power to set the prices for their goods or services nor 
any of the other indicia of market power. The proposed arrangements 
between them in relation to the Land and the building services will not 
give rise to any such market power. In the absence of such market 
power, and of any increase in the market power by reason of the 
proposed arrangements, there is no detriment to competition under 
the tests enunciated in Re Queensland Co-operative Milling 
Association Ltd; re Defiance Holdings Ltd (1976) 8 ALR 481 and 
subsequent decisions. 

3. Persons, or classes of persons, affected or likely to be affected by the notified 
conduct 

(a) Class or classes of persons to which the conduct relates: 

1. The Builder and other persons in the business of providing building services 
for the corlstruction of residential premises, including in conjunction with 
offers of house and land packages, in metropolitan Melbourne. 

2. Customers seeking to purchase vacant land for residential purposes, and 
engage builders to construct residential premises, including house and land 
packages, in metropolitan Melbourne. 

(b) Number of those persons: 

1. The number of builders with whom the Notifier proposes to offer house and 
land packages will be 1 - namely, the Builder selected by the Notifier for that 
purpose. 

2. None. 

(ii) Estimated within the next year: 

1. It is anticipated that the Notifier will continue to offer house and land 
packages with at least one builder. The figure may however vary from time to 
time depending on builder availability and suitability. 

Page 5 of 8 



2. The Notifiers offers of house and land packages will be available to all 
customers seeking to purchase house and land packages within metropolitan 
Melbourne. 

The Notifier estimates that the current number of customers who seek new 
residential house and land packages is approximately 2,736 per year in 
metropolitan Melbourne. This estimate is based on research information 
provided by the Real Estate Institute of Victoria (REIV). 

The Notifier estimates that they will sell approximately 24 house and land 
packages under the proposed arrangements in its proposed development 
within the next 12 months. The highest number of persons with whom the 
Notifier (through its agent) are likely to deal in the course of engaging in the 
proposed conduct at any time during the next year is 150 genuine enquiries. 
This estimate is based upon information provided to the Notifier by its sales 
and marketing agent as to the typical number of enquiries which are 
responded to when developments of a similar kind to the proposed 
development are marketed in the present market climate. 

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names 
and addresses: 

Not known at this time. 

4. Publlc benefit claims 

(a) Arguments in support of notification: 

Subdividing the Land into allotments and offering those allotments for sale to the 
public in a way which is financially feasible for the Notifier and at the same time, 
enabling the purchasers of the allotments an assured way of practically carrying 
out the construction of residential improvements on the allotments; 

(b) Facts and evidence relied upon in support of these claims: 

a) Based on experience with building 1 home versus building 24 homes at once. 

b) Supplier Agreements 

5. Market definition 

Provide a description of the market(s) in which the goods or services 
described at 2 (a) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of 
the relevant goods or services (for example geographic or legal restrictions): 
(Refer to direction 8) 

Residential housing market in inner Melbourne 

6. Public detriments 

(a) Detriments to the public resultsng or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods 
or services described at 2 (a) above and the prices of goods or services in 
other affected markets: 

None to our knowledge 
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(b) Facts and evidence relevant to these detriments: 

Not Applicable 

7. Further information 

(a) Name, postal address and contact telephone details of the person authorised 
to provide additional information in relation to this notification: 

Blue Cheena Pty Ltd 
CI- Massi 
Suite 1 106, Level 11, 2 Queen Street, Melbourne 
(03) 8624 8888 

Dated 

S i g f i / / e +  of the applicant 

(Full  ax " 
I s  Ih ......................................................................... 

(~rganis&Jn) 

...................................... . .*. ........................... La. 
(Position in Organisation) 
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DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting evidence 
that they wish the Commission to take into account in assessing their notification. 

Where there is insufficient space on this form to furnish the required information, the 
Information is to be shown on separate sheets, numbered consecutively and signed by or 
on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation is to be 
inserted in item 1 (a), not the name of the person signing the notice, and the notice is to 
be signed by a person authorised by the corporation to do so: 

3. Describe that part of the business of the person giving the notice in the course of the 
which the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of the Trade 
Practices Act 1974 have been reduced in whole or in part to writing, a copy of the writing 
is to be provided with the notice. 

5. Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving the notice 
is likely to deal in the course of engaging in the conduct at any time during the next year. 

7. Provide details of those public benefits claimed to result or to be likely to result from the 
proposed conduct including quantification of those benefits where possible. 

8. Provide details of the market@) likely to be affected by the notified conduct, in particular 
having regard to goods or services that may be substitutes for the good or service that is 
the subject matter of the notification. 

9. Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 
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