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ARTC COMMENTS ON ACCC DRAFT DECISION

Australian Rail Track Corporation (ARTC) welcomes the opportunity to comment on
the ACCC’s Draft Decision to grant authorisation to the Capacity Framework
Arrangements (CFA) proposed by PWCS, NCIG and NPC until 30 June 2020, to
apply at the Port of Newcastle.

ARTC is proposing to put in place long term track access agreements with coal
producers and other access seekers to commence on 1 January 2010. These
agreements which will underwrite long term investment in track capacity depend on
coal producers having in place long term capacity commitments with terminal
operators. The negotiation and agreement of long term ship or pay contracts
between terminal operators and coal producers is therefore critical to ARTC's

timetable. A delay in the negotiation of such agreements will delay capacity



expansion not just at the Port of Newcastle but at all levels of the Hunter Valley coal
chain. Accordingly, ARTC has supported the applications for interim authorisations

in its previous submissions to the ACCC.

Support for contractual alignment

ARTC recognises and supports the need for contractual alignment across the Hunter
Valley coal chain which will assist in increasing certainty of access for coal users and

promote efficient investment in capacity expansion. To this end, ARTC has:

 participated, together with other service providers, in the development of
Contractual Alignment Principles which formed part of the PWCS/NCIG/NPC

initial application (Schedule 5);

e in finalising its Hunter Valley Access Undertaking (HVAU) for submission to the
ACCC in April 2009, engaged in extensive consultation with all Hunter Valley
stakeholders over the preceding 9 months with a key objective being to ensure
reasonable alignment with intended terminal principles, despite the detail not

having been finalised at the time;

e submitted the HVAU to the ACCC in April 2009, at around the same time as the
CFA were being finalised for submission to the ACCC, with the stated intention of
giving the ACCC the opportunity to assess both the CFA and HVAU

simultaneously and in the context of achieving alignment across the coal chain;
e engaged in consultation with PWCS in relation to assessing the extent of
alignment, where applicable, in related to the more detailed provisions of the

HVAU and CFA; and

+ participated in a working group established to develop a framework for trading

capacity.

ARTC believes it is important to recognise that achieving contractual alignment does

not necessarily mean the contractual arrangements need to be uniform across
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agreements with different service providers. Doing so may unnecessarily constrain
flexibility needed in relation to the provision of access by a service provider. In
developing the detailed arrangements for capacity allocation, management and
investment in the HVAU, ARTC has sought to maintain sufficient flexibility to cater for
the access and capacity arrangements that may be sought by other service
providers. In doing so, ARTC is seeking to enable working alignment and consistent
access arrangements between providers of different types of infrastructure and

services, rather than uniform arrangements.

Following its consultation with PWCS, ARTC and PWCS issued a document detailing
perspectives on the areas where contractual alignment has been sought.  This

document is attached at Table 1 to this submission.

The general conclusion by both ARTC and PWCS in the document is that there was
sufficient flexibility in the arrangements proposed in the HVAU and CFA in order for
working alignment to be achieved in most areas. ARTC and PWCS have sought to
address the areas that still needed further refinement. To this end, ARTC has made
a number of adjustments to certain parts of the HVAU, and specifically the proposed
Indicative Access Agreement (AHA). These revisions have recently been put to

industry stakeholders and include key revisions as follows.

o Recognition and incorporation of coal chain system assumptions in definition of
capacity on the network.

e Broad alignment of the term of access holder agreements with PWCS
agreements.

« Recognition of the quaiterly capacity allocation needs of small producers.

e Involvement of the HYCCC and terminals in the monthly path allocation process
with the objective of aligning terminals and track entitlements.

« Incorporation of elective rights for ARTC to deal with persistent breaches of
Service Assumptions.

« Stronger commitment to participation in the Capacity Transfer System Working
Group.

» Reduction in period of notice for safe harbour trading of capacity.
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Concerns with development of Hunter Valley Coal Industry Access

Arrangements

As stated earlier, it had been ARTC’s intention in lodging its HYAU in April, at around
the same time the CFA were being finalised for submission to the ACCC, that the two
proposals could be considered side by side by the ACCC in the context of achieving

alignment across the coal chain. This was stated to the ACCC at the time.

Since this time both the HVAU and CFA have been considered by the ACCC, and
the terminals have developed a number of more detailed protocols and commercial

agreements intended to underpin the broader Capacity Framework Arrangements.

The detail of ARTC's proposals in relation to the HVAU and AHA has been known by
the industry since July 2008. ARTC actively consulted, in good faith, with
stakeholders including producers and other coal chain service providers on the
HVAU and AHA prior to lodging with the ACCC in April.

Since April, however, the further development and review of terminal and track
arrangements seem to have diverged somewhat, possibly due to the different

expectation of the industry and wider community.

For example, and despite having been lodged at around the same time, the ACCC
approval process in relation to the terminal arrangements seems to be far more
advanced that those for the track, despite there being what ARTC would consider to
be a similar level of complexity in the respective arrangements. The ACCC seems
to be moving towards 10 year authorisation of the terminal arrangements in
December 2009, yet despite there being a round of stakeholder consultation being
conducted several months ago, ARTC (and the industry) is yet to receive any formal
advice in respect of the ACCC's position on any of the important non-price issues
where there is some divergence between ARTC views and those of some industry

stakeholders.

Interim authorisation of the CFA was seen unanimously as being fundamental to the

timely development and finalisation of commercial arrangements between
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stakeholders. Receiving early advice with regard to the ACCC’s position in relation
to important non-pricing issues in the HVAU would have similarly enabled ARTC and
customers to proceed more confidently towards finalisation of track arrangements in
an aligned manner. Both ARTC and customers understand the risks associated with
committing to long term agreements ahead of a regulatory determination, which may
impact on those agreements. As such it is critical that stakeholders receive ACCC

advice on, at least, non-pricing issues in the HYAU as soon as possible.

Of further concern to ARTC is that this has permitted the terminals and its customers
to quickly lock in detailed arrangements for access to the terminals. It is not clear to
ARTC that the negotiations that led to the development and finalisation of these
arrangements, involving only terminal stakeholders, will necessarily achieve an
appropriate balance between the reasonable commercial interests of an access

provider and access seeker.

Despite ARTC's transparency and timely advice in development and lodging of it's
HVAU, the divergence in the development and review process that has occurred over
the last 6 months has left ARTC in a unfortunate position where the industry is now
seeking to adjust ARTC’s positions and approach in relation to a number of areas in

order to more close align to the now firm terminal arrangements.

Despite ARTC's view that there is sufficient flexibility in its proposed arrangements in
order to achieve working alignment with the terminals, this view is not held by all
stakeholders. ARTC continues to work with stakeholder to finalise arrangements in a
timely manner, despite the uncertain environment described above. This has, to

date, resulted in the revisions to ARTC's proposals described above.

Nevertheless, ARTC expects the industry to continue to push, through negotiation
and through the ACCC process, for further revision of the track arrangements in

pursuit of alignment.

In this regard, ARTC has indicated to the ACCC previously that whilst it supports
achieving alignment of contractual arrangements across the coal chain, it recognises
that:



o there are fundamental differences in the services provided by different service
providers to the coal chain necessitating difference access arrangements; and

o the benefits of alignment to service providers are small compared to those of the
producers, and ARTC cannot act outside its own reasonable commercial interests

in pursuit of alignment.

It is critical to ARTC and stakeholders that the ACCC make available advice at the
earliest opportunity regarding its position in relation to contractual alignment as
addressed under the CFA, and HVAU, as well as other non-pricing issues in the
HVAU. This will provide for a more certain environment in which ARTC and its

customers can finalise arrangements ahead of 1 January 2010,

This submission contains no information considered ‘commercial-in-confidence’.

If you have any queries regarding this submission, please do not hesitate to contact
me on (08) 8217 4314, sormsby@artc.com.au or Mr. Glenn Edwards, Research and
Planning Manager (08) 8217 4292, gedwards@artc.com.au.

Yours sincerely

GV/ Simon Ormsby

General Manager, Commercial
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