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Dear Commissioner Kell and Dr Chadwick 

epLwTp- Exclusive dealing notification - Woolworths Limited and Australia Independent Retailers Pty 
Ltd: submission in response to  draft Notice 

Woolworths provides this submission in response to the draft Notice to revoke immunity issued by the 
Commission on 29 January 2009 and the issues raised in the pre-decision conference on 20 February 2009. 

1. Executive summary 

1.1 The ACCC's draft Notice to revoke immunity is based on 3 concerns: 

(a> anti-competitive effects - the exclusive arrangement between Woolworths and a single 
card issuer (HSBC) distorts the competitive process between card issuers. 

reduced consumer choice - the notified conduct reduces consumer choice to one 
payment option (the EM Credit Card) at the pay at pump facility. 

(c) negative effects on the Australian payments system - the notified conduct is 
inconsistent with the honour all issuers' rule imposed by card schemes. 

1.2 In its 11 February letter (the public version of which accompanies this submission), in meetings 
with the Commission and in the pre-decision conference, Woolworths has provided further 
information to the ACCC that demonstrates that the Commission's 3 concerns noted above do not 
arise. 



1.3 The table below summarises Woolworths' submissions in relation to each of those concerns (a 'X' 
indicates the concern to which Woolworths' response most closely relates): 

Woolworths' submission 

-*vmP offers an additional payment option, it does not exclude 
other payment options or reduce the existing payment options for 
fuel. Woolworths will continue to accept all mainstream forms of 
payment at the kiosk. 
Immediately after ,9:smls0 is launched, all Caltex Woolworths 
customers will benefit: EM credit cardholders who choose to use 
@ " ' * I  will benefit from the speed and convenience offered by 
-9, t-,7k2v. , all other cirstomers will benefit through reduced congestion 

in the petrol forecourt and reduced queuing time to pay in-store, 
The exclusive arrangement with HSBC is only for a 12 month period. 
That exclusive arrangement was required to underpin the 
investment in *?3': * and without that arrangement, there would 
be no ~; .~* - r : ,~ .  

There are a very small number of EM credit cards on issue (less than 
1% of credit cards nationally). *i:"zs'-' is a Woolworths Petrol 
division initiative and Woolworths Petrol has every incentive for as 
many contactless credit cards as possible to be able to be used at * -<*?&.o * 
Woolworths has written to the major card issuers and invited them 
to meet with Woolworths after the launch of Wp@Hf? to undertake 
the necessary development work and enter into the necessary 
commercial arrangements to enable their contactless credit cards to 
be used at -*Q*".?. 

There is now an incentive for other merchants and card issuers to 
introduce contactless technology for the benefit of all consumers. 
The investment by HSBC and Woolworths in *"WP is likely to 
facilitate the issuing of contactless credit cards by card issuers who 
to date may have been reluctant to do so due to the small number of 
merchants who have installed contactless credit card readers. The 
more contactless credit cards that are issued, the more merchants 
will be prepared to invest in contactless reader technology. 

This initiative therefore provides the platform for the provision of an 
innovative new card feature that will benefit all credit card holders. 
In addition, it enhances competition in the payment services market 
and in the fuel retailing market. 
Mastercard as the payment scheme for the EM credit card has given 
Woolworths an 18 month exemption for **574w to exclusively 
accept the EM credit card. This indicates that Mastercard does not 
consider that the 12 month exclusivity period has any negative 
impact on the value of i ts brand or the operation of i t s  card network. 
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1.4 Any public detriment flowing from the 12 month exclusivity period is extremely limited. 
Contactless is new technology and only a very small number of contactless credit cards have been 
issued. During the 12 month exclusivity period, all customers at Caltex Woolworths fuel outlets 
will benefit. No customers will be detrimentally affected, as they will continue to be able to pay 
using their choice of payment method at the kiosk. During that period, Woolworths will 
comprehensively test and fine tune -*P$-*:' and Woolworths and willing credit card issuers will 
undertake the necessary development work and commercial negotiations so that *-:' can be 
used by contactless credit cards issued by issuers other than HSBC. *:JLWJ will act as an 
incentive for the issue of contactless credit cards in Australia. 

1 .S Without the exclusivity period, *imT would not have been established and none of these 
benefits would arise. With the exclusivity period, there are benefits to all Caltex Woolworths 
customers, to  credit card issuers, other merchants and consumers generally which significantly 
outweigh any detriment that arises during that short period. 

2. The counterfactual 

2.1 Woolworths agrees with the Commission's views of the relevant counterfactual.' Woolworths 
would not have developed *"P'F in the absence of the exclusive arrangement with HSBC. 

2.2 However, the draft Notice proceeds on the basis that the continued ability of customers to use 
any of the standard payment methods a t  Caltex Woolworths fuel outlets is irrelevant to the 
ACCC's anatysis of the public benefits and public detriments that flow from the notified conduct. 

2.3 .i??:?mIrM@ is an additional payment option. It does not exclude other payment options or reduce 
the existing payment options for Caltex Woolworths customers. In assessing the public benefits 
and detriment likely to flow from the conduct, the ACCC is required to consider what is 
commercially likely or realistic, which in this case should include consideration of other payment 
alternatives available to customers at Caltex Woolworths fuel outlets that will continue to be 
available with or without the notified conduct. 

3. Relevant markets 

3.1 The Commission considers that the areas of competition relevant to its assessment of the notified 
conduct are: 

(a> national market or more localised retail market(s) for fuel; 

(b) the supply of merchant acquirer services; 

(c> the supply of card network services; 

(d) the supply of card issuing services." 

3.2 While Woolworths considers that (b), (c) and (d') could be considered to be segments of a broader 
payment services market, Woolworths agrees that there are no other relevant markets. 

' Refer to draf Not ice, at pamgmph 5.10. 

* Refer to Draft Notice, If~ool~r~oi-ths Limited mtclAta;rnliu~~ bldepende~lt Rctniicr.~ Pfy  Ltd, 29 January 2009, 
Notifications Nos. N93625 & N93626 ("draft Notice"), at paragraph 5.3. 



4. Ability for iV1rl~' to accept a range of payment cards 

4.1 In the draft Notice, the Commission indicated that it does not believe that Woolworths has 
demonstrated that the facility could not have been designed to accept a range of payment cards 
and enable customers to redeem their fuel discount  offer^.^ 

4.2 This suggests the Commission considers: 

(4 *F-9 could have been developed so that it accepted all cards, that is, both 
contactless and the traditional magnetic stripe cards; or 

(b) * J L W . ~  could have been developed so that it can accept all contactless credit cards. 

4.3 In no circumstances would Woolworths install mechanical (magnetic stripe) readers at its 
fuelpumps for the reasons explained in Woolworths' 11 February letter. Relevantly: 

(a> any equipment installed on petrol station forecourts needs to meet certain minimum 
safety criteria relating to generation of electrical sparks. It is  possible to install 
mechanical readers which are intrinsically safe for use on petrol forecourts, however 
those readers are significantly more expensive than contactless readers (approximately 
4 times more expensive) and utilise technology (magnetic stripe) which will in time 
become redundant; and 

(b) mechanical readers are more prone to breakdown than contactless readers. If there is 
a problem with any equipment at a bowser, to repair or replace the equipment 
requires a significant interruption as the area must be corralled and controls provided 
to ensure na safety risk to the public or maintenance personnel. This results in repair 
costs, lost revenue and poor customer experience. 

4.4 In addition, mechanical readers represent 'old' technology which over time will be replaced by 
contactless payments. Contactless credit card technology is  gradually being introduced in a 
number of countries as a new convenient and time-saving payment option for consumers. 
Contactless technology has been introduced by Mastercard, Visa and American Express (not yet 
available in Australia) and by banks including JP Morgan Chase (the US'S largest bank) and CBA in 
Australia. As the card network service providers have seen successful take up of these cards, 
there is less focus on issuing credit cards which only have a mag-stripe and/or chip. 

4.5 Woolworths could not have unilaterally developed a pay at pump facility with *G"~?~2''s features 
which accepts all contactless payment cards. A pay at pump facility with -&F~~*r.?'s features 
requires bilateral arrangements with individual contactless card Issuers. The reasons for this are 
set out in Woolworthst letter of 11 February. Relevantly, in order to have PIN security, pre- 
authorisation and an ability to redeem the 4 cent fuel saving, a bilateral agreement is required 
with each payment card issuer, While a number of issuers may use the same Card Management 
System software, it is the case that systems and processes are customised by issuer. This creates 
complexity when seeking to develop solutions with each issuer to support *73'(+*;*'s 

requirements. 

4.G *~-'~~*~.;~ has been designed so that in time it will be able to accept contactless credit cards issued 
by any issuer. Full details are set out in paragraphs 32 to 37 of Woolworthst letter of 11 February. 
Woolworths hopes its entry into this space with HSBC will cause other Australian card issuers and 
merchants to support contactless payments and make contactless payment solutions more widely 

' Refer to draft Notice, at paragraph 5.12. 



available. Woolworths has written to the major card issuers and invited them to meet with 
Woolworths after the launch of 4!fp,"t;rj to undertake the necessary development work and enter 
into the necessaw commercial arrangements to enable their cards to be used at -C;-T" 
Woolworths is committed to negotiating with genuinely committed issuers and will take a 
commercially reasonable approach to reaching agreement with them during this period. 

*"'V' is a Woolworths Petrol Division initiative. Woolworths Petrol Division has an incentive to 
ensure the widest possible acceptance of *B~Y"? as quickly as possible. Before this can become 
a reality, *g?W:' needs to be stress tested over a large number of sites and there needs to be 
scope for adjustments to be made to the technology and customer experience. This will also 
enable Woolworths to demonstrate that *)*Jw works before i t  asks card issuers to invest time 
in negotiating with Woolworths and undertake the necessary development work. If Woolworths 
was required to complete these negotiations before launch, card issuers would have the ability to 
veto - @ r . ' ~ ! *  or impose unreasonable commercial terms. Woolworths also recognises that the 
ACCC has the ability to revoke immunity and presumably would consider doing so if  it formed the 
view that Woolworths was not taking a commercially reasonable approach to reaching agreement 
with genuinely committed card issuers. 

The notified conduct will not lessen competition In relevant markets 

The draft Notice states that the exclusive arrangement between HSBC and Woolworths distorts 
the competitive process between card issuers. However, it does not contain any consideration of 
the number of EM Credit cards on issue, the size of HSBC as a card issuer, the duration of the 
exclusive arrangement, the number of potential customers potentially affected during that period 
and the significance of those customers to the process of competition between card issuers. 

Woolworths submits that only public detriments that are commercially likely or realistic should be 
taken into account, not those which are speculative or hypothetical4. To determine whether the 
notified conduct is realistically likely to impact on competition in any markets requires 
consideration of these matters. 

Card issuing services are supplied by the four major banks as well as HSBC, Macquarie Bank, 
Citibank, Bendigb Bank, BankSA and Bank of Queensland. In Australia, the RBA has estimated 
that, of credit cards with an interest free period, in November 2008 alone, there were 
approximately 12,443,000 credit card accounts in operation.' The EM Credit card accounts for 
less than 1% of those accounts. The exclusivity period is short. The impact of the exclusivity on 
competition between card issuers during the short exclusivity period is therefore extremely 
limited. 

Competition between card issuers is not limited to rates and fees 

The notified conduct is unlikely to distort demand for and supply of credit cards (the product 
which the Commission considers consumers are forced to a~quire).~ 

Woolworths agrees with the Commission that credit card issuers compete on interest rates, 
annual fees, interest free periods and reward programs. However, the Commission seems 
concerned that the EM credit card competes on features which are in addition to these features7 

"ee Qaittas Ab-tr~nys Lld~2OOI1 ACOITI@:-'9, (at [I 561. See also Re YFF Chicken Meat Gro~ser.~ OoycoftA~rtltoric~n/ioi7 
$2006) ATPR 42-1 20 1vhic11 was adoptecl by the Tribunal in Appliccrrion by 1\4ichnel Jook (2006) 233 ALR 1 15 at 1831 

See littp://www.rbn.gov.ai~/Payn~e~itsSysten~lPayt~ientsStatistics/ExceIFiles~RPS.xls 

Refer to draft Notice, at pmagraph 5.26. 
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6.3 In Woolworths' view, credit card issuers also compete through offering other benefits that are not 
points-based rewards programs, for example, premium seating a t  the Open Air Cinema provided 
to S t  George cardholders, exclusive events and offers to David Jones AMEX and store cardholders, 
exclusive offers from Ticketek for Visa cardholders, discounts at BP for BP Citibank Mastercard 
cardholders. 

6.4 Credit card issuers also compete on technological features or benefits. For example: 

(3) ANZ, CBA, Westpac and NAB each have 'chip' cards which provide improved security. 
Chip cards are able to be read by chip-enabled readers, which are different to standard 
magnetic stripe readers. ANZ's chip card, when launched, was also loaded with ANZ 
evouchers, which provided exclusive offers and instant rewards at selected stores for 
cardholders. 

(b) CBA, in 2007, launched its PayPass contactless credit card on a mobile phone at the 
2007 Mastercard Masters golf tournament; 

(c> ANZ offers ANZ FalconrM, its round-the-clock security feature. The feature alerts an ANZ 
analyst of certain transactions and if  he/she identifies a transaction as possibly suspect 
or unusual, heishe will try to contact the customer to confirm the transaction. If the 
customer cannot be contacted, the analyst will make a decision on whether to block 
the account until the customer is located, 

6.5 To limit the features or benefits by which seemingly identical products could compete would have 
a significant anticompetitive effect rather than to encourage innovation. The Commission should 
exercise a high level of care to avoid 'freezing' markets into a fixed competitive dynamic that does 
not allow market participants to respond to, or even to anticipate, customers' changing 
preferences. 

7. -*r?unf;, promotes competition between card issuers 

7.1 *;*LmP is pro-competitive. Other card issuers will be able to take advantage of Woolworths' 
investment in *ftfi-zP to introduce another payment option for their cardholders. The 
investment by Woolworths and HSBC in *-m3r has created an incentive for card issuers to 
introduce contactless credit cards as there is now a merchant with a significant number of 
contactless readers installed in sites around Australia at which contactless credit cards will be able 
to be used (assuming the required bilateral agreements are entered into with other card issuers). 
It also gives an incentive for other merchants to introduce contactless credit card acceptance. 

7.2 The Commission has also indicated that it believes that an exclusive arrangement between a large 
merchant and a card issuer: 

(a) Is likely to give the card issuer a competitive advantage over rivals; and 

(b) to the extent that consumers value using a card to pay for services provided by the 
merchan.t will make it more attractive for consumers to hold the particular issuer's 
card.' 

7 Refer to draft Notice, at parag~xpli 5.27 and 5.29. 

Refer to draft Notice, at paragraph 5.28. 



7.3 The EM Credit card is a new card which accounts for a tiny percentage of all credit cards on issue. 
To the extent that gives the EM credit card an advantage compared with other cards, that 
advantage is for a short time only. There is no evidence that the notified conduct will have the 
effect of discouraging any consumers from holding particular types of cards nor that it will have a 
negative impact on merchants. Such effects are extremely unlikely, given the very short 
exclusivity period, the continued ability to pay in store using a variety of mainstream payment 
methods and Woolworths' commitment to work with other genuinely committed card issuers so 
that their contactless credit cards can be used at * ~ ~ " s .  

8. ~!?;:QT* will not result in any detrimental network effects 

8.1 The Commission also considered that the magnitude of the public detriment may be significantly 
increased by network effects.9 In particular, the Commission concluded that: 

(a) an exclusive arrangement of this sort has the potential to alter the way in which card 
issuers and/or card networks compete; and 

(b) to  compete on the bases of price and service, card issuers and/or card networks may 
seek to enter into a large number of exclusive arrangements.10 

8.2 To the extent this concern arises from the potential for other card issuers to seek to enter into 
exclusive agreements, there is no evidence of such agreements at this time and if any such 
agreements are proposed their effect on competition should be assessed at that time. This is 
what the Commission has done with the contactless Macquarie Bank Platinum Visa payWave 
credit cards at Sydney Cricket Ground and Sydney Football Stadium, and the exclusive acceptance 
of contactless Visa payWave payment cards at Stadium Australia 

8.3 Each proposed exclusive arrangement should be examined separately. As a general position, the 
ACCC has recognised that the introduction of new technology and the increased ability to 
innovate are both pro-competitive and in the public interest.1 l In this regard, Woolworths notes 
that: 

(8) customer research indicates that WoolworthsJ customers want a payment facility 
which protects them from liability if their card is used by an unauthorised person to 
purchase fuel; and 

(b) the majority of customers at Caltex Woolworths fuel outlets (approximately 60%) 
redeem a 4c per litre fuel saving on their fuel purchases and those customers require a 
payment facility that enables them to redeem that saving when paying at the pump; 

9. Notified conduct will not reduce consumer choice 

9.1 In the draft Notice, the Commission expressed a concern that the notified conduct will result in 
public detriment by reducing consumer choice in relation to payment options for the pay at pump 
facility at Caltex Woolworths and Caltex Safeway outlets.12 

Refer to draft Notice, at paragraph 5.30. 

'' Refer to draft Notice, at paragraph 5.3 1 and 5.5 1. 

I '  Refer to draft Notice, at paragrap11 5.50 nnd Stadium Australia filial decision, at 5.74. 

l2 Refer to draft Notice, at paragraph 5.20. 



9.2 This concern is not consistent with the counterfactual accepted by the Commission. The 
Commission has accepted that without the notified conduct, *l'2"i:J would not have been 
developed. The consequence of that is that but for the notified conduct, only the in-store 
payment options would be available to both EM cardholders and customers generally. The in- 
store terminals accept all mainstream debit and credit cards and cash. *"'?*' :' is an additional 
payment method available to EM customers currently, and possibly to other contactless credit 
cardholders i f  there is sufficient interest from other card issuers. 

9.3 The draft Notice also identifies the possibility of other merchants entering into similar 
arrangements with contactless issuers as leading to increased costs for  consumer^.'^ Woolworths 
is not aware of any such proposed arrangements and submits that if any such arrangements are 
proposed, they be specifically reviewed. The hypothetical possibility of such arrangements is  not 
relevant to a consideration of the benefits and detriments likely to flow from the notified 
conduct. 

10. ::#,. .p is not inconsistent with the 'honour all issuers' principle 

10.1 The ACCC1s draft notice states that *,fcm1f) breaches the "honour all issuers" principle and is 
therefore contrary to the public interest.14 The draft Notice relies on a quote from an RBA 2005 
consultation document, which was extracted in the Abacus submission in relation to -* "PI". 
However, even though the RBA made a submission in the Stadium Australia matter, it has 
apparently not felt the need to make a submission in relation to *ejs'i-w and it only participated 
in the pre-decision conference as an observer. To the extent the RBA has recently stated its 
views, its submission in the Stadium Australia matter would indicate that it has no concern with 
an exclusivity period that is not 'long term'. Woolworths submits that against this background, 
the ACCC should only give limited weight to the RBA's 2005 consultation document. Presumably 
if the RBA considered -.*"-*til* to be contrary to the public interest, it would have made this clear 
during the ACCC's consultation process. It has not done so. 

10.2 Woolworths' submission in relation to the Mastercard "honour all issuers" rule i s  set out in 
Woolworths' 11 February letter. Relevantly, MasterCard's rules require that "merchants" who 
accept a MasterCard branded card must accept all MasterCard branded cards, regardless of the 
issuer. A "merchant", as referred to in MasterCard's rules, has a unique store/merchant 
identifier. Each Caltex Woolworths fuel outlet has such an identifier and each such fuel outlet 
accepts all MasterCard credit cards in compliance with the rule. Woolworths' understanding is 
that the rule however does not require each merchant to ensure every device installed on the 
merchant's premises is able to accept each and every MasterCard credit card on issue, regardless 
of issuer. 

10.3 The honour all issuers requirement is a scheme rule. The RBA's support for this requirement is 
based upon the network benefits associated with this requirement. MasterCard as the payment 
scheme for the EM Credit card has given Woolworths an 18 month exemption for *,.!-*P to 
exclusively accept the EM Credit card. This indicates that Mastercard does not consider that the 
12 month exclusivity period has any negative impact on the value of its brand or the operation of 
i ts  card network. 

10.4 Visa also has i t s  own honour all issuers rule. Wooiworths notes that even though Visa made 
submissions in the Stadium Australia and SCG/SFS matters, it has apparently not felt the need to 

l 3  Refer to draR Notice, at pa~ngraph 5.21 and 5.52. 

'' Refer to draft Notice, at paragraph 5.37 and 5.38. 



make a submission in relation to *'',V and it only participated in the pre-decision conference 
as an observer. Presumably Visa does not have any objection in principle to the proposed 
introduction of *wW. 

11 .  Franchisees 

1 1 . 1  The MTA/SSA expressed a concern at the pre-decision conference that Caltex franchisees might 
be forced to accept -*rgr'*,cI without any transparency as to its cost. This concern does not arise. 
There is no requirement that franchisees implement the *t";Y technology. The franchisees' 
contractual obligations are between the franchisee and Caltex, not Woolworths. Woolworths 
therefore has no ability to require the franchisee to implement a m p .  It is up to the operator 
to decide whether to accept or decline to offer *ixW"f, just as it is up to the franchise operator 
to decide whether or not it will charge a credit card processing fee (as some already do, even 
though Woolworths' fuel outlets do not). 

12. Public Benefits - quicker, more convenient and more efficient means of payment for fuel 

12.1 The Commission in the draft Notice accepted that the introduction of a contactless pay at pump 
facility is likely to generate public benefits in the form of quicker, more convenient and more 
efficient transactions for holders of an EM credit card." In addition, the Commission accepted 
that to the extent that the pay at pump facility reduces congestion in the petrol forecourt and 
reduces queuing time for transactions over the counter, non-cardholders may benefit.16 

12.2 Immediately after * : p l r  is launched, all Caltex Wootworths customers will benefit: EM credit 
cardholders who choose to use *6tv''r;-' will benefit from the speed and convenience offered by 
XWm%g; a11 other customers will benefit through reduced congestion in the petrol forecourt and 
reduced queuing time to pay in-store, 

12.3 In addition, after the short exclusivity period, other contactless credit cardholders will be able to 
use *?W, assuming their card issuer is interested in negotiating and implementing the 
required solution with Woolworths so that their cards can also be accepted by .c9i"8.tlY.p. 

13. Public benefits - introduction of new technology to benefit COnSUMerS 

13.1 Woolworths agrees with the ACCC's recognition that the introduction of new technology and the 
increased ability to innovate are both pro-competitive and In the public interestl7. Very 
significant public benefits arise from the investment in contactless technology by Woolworths and 
HSBC. 

13.2 In its decision in Stadium Australia, the ACCC accepted that the exclusive dealing arrangement is 
required for the introduction of new technology at ANZ Stadium (see paragraph 5.75 in the 
Stadium Australia final decision). Similarly, the short exclusivity arrangement between 
Woolworths and HSBC underpins the investment in -*;PmFiv and without it, * i f i b * ~  would not 
have been developed. 

13.3 Other card issuers will be able to take advantage of Woolworths' investment in *TJ. That 
investment is an incentive for card issuers to introduce contactless credit cards as there is now a 

" Refer to draft Notice, at paragraph 5.44. 

l 6  Refer to draft Notice, at paragraph 5.45. 

" Refcr to draft Notice, at paragraph 5.50. 



merchant with a significant number of contactless readers installed in sites around Australia at 
which contactless credit cards will be able to be used after the exclusivity period has expired 
(assuming the required bilateral agreements are entered into with other card issuers). It also acts 
as an incentive for other merchants to introduce contactless credit card acceptance. 

14. Public benefits are not limited 

14.1 The Commission has indicated that exclusive arrangements between a merchant (Woolworths) 
and a single card issuer (HSBC) are particularly restrictive. la The Commission considered that by 
restricting access to Woolworths' pay at pump facility to a relatively small proportion of 
cardholders, the potential benefits from the facility are significantly reduced. 

14.2 The notified conduct does not restrict access to -@.9vv. Absent the notified conduct, --Q""sm 
would not exist. The Commission has accepted that the counterfactual ofthe notified conduct is 
that Woolworths would not have developed -* w,f:a but for the notified conduct. Accordingly, 
without the notified conduct, customers would have only in-store payment options. With the 
notified conduct, customers have an additional payment channel they would not have otherwise. 
-@("'-w adds to customer flexibility by bringing another payment facility and will encourage other 
card issuers to issue contactless credit cards that can be used at *:*&%*:* and other merchants. 

15. Balance of public benefits and detriments 

15.1 The benefits of *?i.v2~@ are: 

Benefits to Caltex Woolworths customers 

(a> reduced congestion in the petrol forecourt for all Caltex Woolworths customers (not 
just EM credit cardholders); 

(b) reduced queuing time for customers paying in store for their fuel or making 
convenience purchases in the kiosk; 

(4 increased safety due to fewer customers having to walk across the forecourt; 

Benefits to consumers generally 

(4 increased availability of contactless payment cards as a result of the incentive for 
payment card issuers to introduce contactless payment cards. This benefits consumers 
because contactless payment cards result in faster and more secure transaction 
processing; 

(el increased acceptance of contactless payments by merchants as a result of the 
incentive for merchants to accept contactless payment technology; 

( f) potential for competitive response by card issuers - to the extent that other cards are 
not accepted at -*>:T, card issuers will have an incentive to enhance the other 
features of their credit card offerings; 

65) potential for competitive response by fuel retailers - some fuel retailers may introduce 
contactless technology In response to *fftK+P. TO the extent that other fuel retailers 

IS Refer to draft Notice, at paragraph 5.47. 



do not accept contactless payments, fuel retailers will have an incentive to enhance 
the other features of their retail offerings. 

Benefits to other card issuers 

(h) reduction in commercial risk associated with issuing contactless cards - issuers have 
been reluctant to implement contactless technology because few merchants have the 
ability to accept contactless cards. Woolworths now has made a considerable 
investment in making contactless technology widely available by a retailer with 
national coverage. This investment should help issuers overcome their reluctance. 

Benefits to other merchants 

6) reduction in commercial risk associated with installing contactless readers - merchants 
have been reluctant to implement contactless technology because few issuers have 
issued contactless cards, and those that have issued contactless cards have not issued 
many. Woolworths' investment will encourage the issue of contactless cards, which in 
turn will encourage merchants to install readers capable of accepting contactless cards. 

15.2 Without the exclusivity period, mqt*l::P would not have been established and none of these 
benefits would arise. With the exclusivity period, there are benefits to all Caltex Woolworths 
customers, to credit card issuers, to other merchants and to consumers generally, 

15.3 The 3 public detriments identified by the Commission in the draft Notice are addressed in this 
submission and Woolworths' 11 February letter and summarised in paragraph 1.3 above. 

15.4 Woolworths notes that the only cardholders who may potentially be disadvantaged by a short 
*Pm:9 exclusivity period are holders of contactless MasterCard credit cards. Currently, the only 
such cards are those MasterCard PayPass cards issued by CBA. This is a very small percentage of 
total credit cards on issue in Australia. Therefore, any public detriment flowing from the 12 
month exclusivity period is extremely limited, is contingent on card issuers' willingness and ability 
to undertake the necessary development and commercial work to meet customer requirements 
for security and fuel saving redemptions, and does not outweigh the significant benefits referred 
to in paragraph 15.1, 

For and on behalf of 
WOOLWORTHS LIMITED 

Group Legal Manager - Corporate &Commercial 
Direct Line: (02) 8885 3456 
Facsimile: (02) 8888 3456 
Email: - rbordignan@_\Noolworths.com.au 



1 Woolworths Way, Bella Vista 
New South Wales 2153 Australia 
Telephone +61 2 8885 0000 
Facsimile +61 2 8885 0001 
woolworthslimited.com.au 

11 February 2009 

By email and courier 

Mr Peter Kell Ms Lauren Roy 
Deputy Chair Adjudication Branch 
Australian Competition and Consumer Commission Australian Competition and Consumer Commission 
Level 7, Angel Place 23 Marcus Clark Street 
123 Pitt Street CANBERRA ACT 2610 
SYDNEY NSW 2000 

Dear Commissioner Kell and Ms Roy 

Exclusive dealing notification - Woolworths Limited and Australian Independent Retailers Pty Ltd - 
ePumP 

Thank you for meeting with us last week. During that meeting, you indicated that you would find it useful 
for Woolworths to provide further details of: 

the costs associated with issuing contactless cards that can be used at epump and a breakdown of those 
costs; and 

what would be likely to be involved in further developing epump so i t  can be used by cards other than 
the Everyday Money (EM) credit card and Woolworths' estimate of the time involved. 

That information is set out below. To assist the Commission's consideration, details of those costs and 
development work are set out in the context of the development of epump by the Woolworths' Petrol 
Division and Woolworths' intention to open epump to cardholders of other issuers after expiry of the HSBC 
Everyday Money cardholder exclusivity period, as outlined by Mr Narsey at our meeting. 

Much of the information contained in this letter is confidential and Woolworths requests that this letter be 
excluded from the public register. At this stage Woolworths is still considering whether to request a Pre- 
Decision conference and make written public submissions in accordance with the process outlined in the 
Commission's letter of 29 January 2009. 

Commercial drivers for epump 

1 epump is an initiative of Woolworths' Petrol Division. Management from the Petrol Division has 
been reviewing potential pay at pump solutions for the past 3 to 4 years. As noted previously, 
Woolworths' Group Financial Services Division would have proceeded with the EM credit card 



whether or not it could be used by customers to pay at the pump at Caltex Woolworths fuel 
outlets. However, the type of card issued would have been the more conventional magnetic 
stripe card as opposed to the contactless card being issued by HSBC. 

2. Over 80% of customers at Caltex Woolworths fuel outlets purchase fuel only. The principal 
commercial driver behind the epurnp project is to: 

(a) provide those customers with the ability to pay for their fuel purchase without having 
to go into the convenience store; 

(b) provide a benefit for those customers who do want to  buy other things at the petrol 
station and therefore want to make purchases in the convenience store, by reducing 
the number of ci~stomers queuing in the store; and 

(c) provide a benefit to all fuel customers by reducing average queuing times for all fuel 
purchases as the proportion of quicker contactless transactions increases. 

3. Woolworths Petrol Division would like as many payment cards as possible to be accepted at 
epump. However, there are three reasons why epump currently could only be used by EM credit 
card cardholders: 

(a) Woolworths' customers want a payment facility which protects them from liability i f  
their card is used by an unauthorised person to purchase fuel; 

(b) the majority of customers at Caltex Woolworths fuel outlets (approximately 60%) 
redeem a 4c per litre fuel saving on their fuel purchases and those customers require a 
payment facility that enables them to redeem that saving when paying at the pump; 
and 

(c) Woolworths requires a payment facility which protects it against non-payment risk. 

4. The ability to offer these features was essential to Woolworths' decision to develop epump. If it 
could not have developed a contactless facility with these features, it would not introduce any 
pay at the pump facility. 

5. Further, quite apart from the ability to offer the above features, in no circumstance would 
Woolworths introduce mechanical (dip and swipe) readers at the pump, for the reasons set out 
below. 

Problems with mechanical readers at fuel pumps 

6. Woolworths is  not prepared to install mechanical readers at its fuel pumps for the following 
reasons: 

(a) Any equipment installed on petrol station forecourts needs to  meet certain minimum 
safety criteria relating to generation of electrical sparks. It is possible to install 
mechanical readers which are intrinsically safe for use on petrol forecourts, however 
those readers are significantly more expensive than contactless readers (approximately 
4 times more expensive) and utilise technology (magnetic stripe) which will in time 
become redundant. 

(b) Mechanical readers are more prone to breakdown than contactless readers. If there is  
a problem with any equipment at a bowser, to repair or replace the equipment 
requires a significant interruption as the area must be corralled and controls provided 



to  ensure no safety risk to the public or maintenance personnel. This results in repair 
costs, lost revenue and poor customer experience. 

7. Consequently, Woolworths is not prepared in any circumstance to introduce mechanical readers 
at its fuel pumps. Customers wanting to use non-contactless payment cards (i.e, magnetic stripe) 
will continue to be well-catered for in the store. 

Fraud and declined transactions 

8. Woolworths' Petrol business has an EBlT margin of around 1.4%, that is approximately 1.8 cents 
per litre. At such small margins, any increase in fraud and declined transactions associated with a 
new system quickly renders the investment in that system uneconomic. Woolworths therefore 
needed a solution that addressed those risks. 

9. Mastercard's rules deal with fraud risk arising from contactless transactions in the following way. 
Transactions having a value under a designated limit (currently $35) do not require customer 
verification as the fraud risk will be borne by Mastercard. Transactions of a value over that limit 
do require customer verification by the merchant through PIN/signature. In the fuel 
environment, at the time at which fuel begins to be dispensed the merchant cannot know 
whether or not the transaction will be over that limit when the customer comes to present their 
contactless payment card, and hence whether that transaction will require PIN/signature 
verification. Consequently, the fuel will already be in the customer's tank before the merchant 
knows whether it is required to bear the risk of fraud. In effect, this means for a pay at the pump 
facility the merchant needs to eliminate their non-payment and fraud risk before fuel begins to be 
dispensed by requiring PIN verification for contactless pay at pump transactions (not just those 
over Mastercard's designated limit). 

10. Another risk faced by fuel merchants is the risk of a contactless pay at pump transaction being 
declined after the fuel has been dispensed, for example because the customer has exceeded their 
available balance. In this situation, a customer may not realise that the transaction has been 
declined (because they are no longer looking at the pay at pump screen, having assumed the 
transaction is complete) and drives off without having paid. This non-payment risk is addressed 
by a merchant obtaining pre-authorisation. Pre-authorisation is the reservation of an amount of 
available balance in the customer's credit account before the transaction occurs. The pre- 
authorisation value required by Woolworths is $250 (calculated on the basis of a purchase of 150 
litres with the 4 cent per litre saving at a price per litre of approximately $1.50). [Confidential: 
excluded from public register.] 

11. These risks have resulted in significant consequences for at least one fuel retailer. For example, 
Sainsbury's in the UK turned off its mechanical pay at pump facility which did not have a PIN or 
pre-authorisation requirement due to the increase in non-payments and the cost of recovering 
same. Woolworths understands that, currently, Sainsbury is  trialling chip and PIN (OTP) 
technology at two sites resulting in virtually no incidents of non-payments. Woolworths 
understands that Sainsbury's will enable 3 more chip and PIN sites by the end of March 2009 and 
further roll outs will follow. We also understand that all major fuel retailers in the UK, including 
Asda, Tesco, Morrisons and Shell, are migrating to chip and pin systems. 

12. In addition, Woolworths conducted extensive customer surveys in its review of potential pay at 
pump solutions. Those survey results showed that 70% of customers are more likely to use 
epump if the security of a PIN is provided to protect them from the risk of unauthorised use of 
their credit card. 



Redemption of fuel saving 

13. Approximately 60% of customers at Caltex Woolworths fuel outlets receive the 4 cent per litre 
saving. Woolworths was only prepared to introduce a pay at pump solution that enables those 
customers to redeem that saving. This required significant development to enable a contactless 
payment card to work with Woolworths Everyday Rewards card so that a customer's fuel saving 
entitlement (recorded in their Everyday Rewards account) could be recognised when they made a 
purchase at epump using their contactless payment card. Details of that development work are 
set out below. Epump, we believe, is the first contactless payment facility in the world that 
recognises a saving of this nature. 

Woolworths' estimate of cost of issuing contactless epump payment card 

14. At the time Woolworths conducted a tender to select a bank to  issue the EM credit card, 
Woolworths requested the tender participants (card issuers) to provide an indication of their 
approach to contactless credit cards. HSBC was prepared to commit to issuing contactless cards 
and developing epump systems in return for an exclusivity period to EM credit cardholders. Prior 
to the EM credit card, HSBC was not issuing contactless payment cards in any of the 55 markets in 
which it participates. 

15. Woolworths was advised by HSBC that the cost of issuing a contactless payment card with these 
features would be [Confidential: excluded from public register] more expensive than their 
current card issuance costs for magnetic stripe cards, i.e. an additional [Confidential: excluded 
from public register] ex GST per card. Woolworths had a target of [Confidential: excluded from 
public register] customers holding EM credit cards within [Confidential: excluded from public 
register]. This would mean a cost to Woolworths of approximately [Confidential: excluded from 
public register]. Given the very low margins on fuel sales, Woolworths was not prepared to fund 
that cost. 

16. HSBC also advised that the cost to them of developing PIN and pre-authorisation requirements, 
and a technical solution to recognise the 4 cents per litre fuel saving, would be approximately 
[Confidential: excluded from public register]. 

17. HSBC agreed to  incur these costs (i.e. the card issuance and development costs) in exchange for 
an exclusivity commitment. Given that contactless payments technology is in its infancy in 
Australia and there are very few merchants who are capable of accepting such payments, HSBC 
was not prepared to issue a contactless credit card (even a 'standard' contactless card without 
the additional epump features) unless Woolworths committed to launching epump. From 
Woolworth's perspective this was an acceptable trade-off in that it would be able to introduce 
epump with a short exclusivity period of only 12 months and during that period trial the 
technology to ensure proper operation and customer acceptance and satisfaction. 

18. [Confidential: excluded from public register.] Woolworths has now installed epump readers in 
over 250 sites and is ready to launch. The exclusivity period will therefore expire 12 months after 
epump is live at 250 sites. 

Honour all issuers 

19. The ACCC's draft notice states that epump breaches the "honour all issuers" principle and is 
therefore contrary to the public interest. The "honour all issuers" principle is a rule established by 
each of the Visa and Mastercard card Schemes. 



20. The Mastercard International Rules require that merchants who accept a Mastercard branded 
card accept all MasterCard branded cards, regardless of the issuer. That rule provides: 

5.6.1 Honour All Cards 

A Merchant must honour all valid Cards without discrimination when properly 
presented for payment. A Merchant must maintain a policy that does not discriminate 
among customers seeking to make purchases with a Card... 

21. A "merchant", as referred to in Mastercard's International Rules, has a unique store/merchant 
I 

identifier. Each Caltex Woolworths fuel outlet has such an identifier and each such fuel outlet 
accepts all MasterCard credit cards in compliance with the rule. Woolworths' understanding i s  
that the rule however does not require each merchant to ensure every device installed on the 
merchant's premises i s  able to accept each and every MasterCard credit card on issue, regardless 
of issuer.' [Confidential: excluded from public register]. 

No public detriment 

22. Woolworths understands that the Commission may have a broader concern, namely that epump 
will not accept all payment cards, whether they are contactless or magnetic stripe and regardless 
of whether they are branded MasterCard or Visa (or any other brand), and might not do so after 
the expiry of the exclusivity period. The Commission appears to be concerned that this will be of 
detriment to a significant number of consumers. In WoolworthsJ view, this is not the case for the 
reasons set out below. 

23. Woolworths is not prepared to install mechanical (dip and swipe) readers at its fuel pumps, for 
the reasons discussed above. However, Caltex Woolworths will continue to accept all existing 
accepted forms of payment in the convenience stores at every one of its fuel outlets. 

24. There are currently only a very small number of contactless cards on issue in Australia. 

25. There are only 2 Mastercard PayPass issuers: 

CBA; and 

HSBC Everyday Money. 

[Confidential: excluded from public register.] , 

26. Currently, there are only 2 Visa payWave issuers: 

(a) Prepaid -ANZ; and 

(b) Platinum Credit - Macquarie. 

As the Commission may be aware from its consideration of Stadium Australia, ANZ and Macquarie 
are believed to have fewer than 5,000 Visa payWave contactless cards in market. 

Woolwvorths also notes tliat the MasterCard PayPass readers installed by CBA at participating rtierchants discriminated 
between card iss1re1.s between 5 April 2006 and 12 December 2008, where only CBA issued credit cnrcls were accepted. 
Since I September 2008, when HSBC started issuing EM credit cards, these cards were declined by CBA's MasterCarcl 
PayPass rcatlers iatil 12 December 2008 wlier~ CBA upclated their readers to accept EM credit cards. Tliose CBA 
contacrless payrnerit facilities carinot be used by MasterCartls that do riot have the PayPass contactless paylnent 
technology. 



27. As in the case of Stadium Australia, due to the lack of interoperability between the Visa payWave 
and MasterCard PayPass contactless systems, holders of the Visa payWave card will not be able to 
use epump. 

28. Accordingly, the only cardholders who may potentially be disadvantaged by a short epump 
exclusivity period are CBAis MasterCard PayPass contactless credit card cardholders, just 
[Confidential: excluded from public register] of all Caltex Woolworths Petrol Customers. It is 
worth noting however that CBA, when it launched i ts  MasterCard PayPass contactless payment 
technology, did not accept the EM credit card. 

29. Given the very small number of contactless payment card cardholders that will be unable to use 
epump during the short (12 month) exclusivity period, any public detriment arising from the 
notified conduct is extremely limited. Any such detriment is outweighed by the public benefits of 
the introduction of new contactless technology, supported by Woolworths' intention to work with 
willing card issuers to develop the capability for their contactless payment cards to be accepted at 
epump. 

Work involved in  making epump available to  other contactless cards 

30. Woolworths was not able to unilaterally develop epump in a way which could accept all 
contactless payment cards, regardless of Scheme or issuer. In order to have PIN security, pre- 
authorisation and an ability to redeem the 4 cent fuel saving, a bilateral agreement is required 
with each payment card issuer. While a number of issuers may use the same Card Management 
System software, it is the case that systems and processes are customised by issuer. This creates 
complexity when seeking to develop solutions with each issuer to support epump's requirements. 

31, Woolworths intends to invite other Mastercard PayPass contactless payment card issuers to 
commence negotiations with Woolworths during the 12 month exclusivity period, to seek to 
reach commercially acceptable arrangements that address the following issues so that after that 
period has expired, and assuming epump works satisfactorily, it can be used by customers who 
hold MasterCard PayPass contactless payment cards other than the EM credit card. If the 
Commission was to require these negotiations to be completed before epump could be launched, 
it would give card issuers the ability to veto this new technology or impose unreasonable 
commercial conditions on Woolworths. 

32. The Woolworths epump solution has been developed with the potential to accept contactless 
payment cards issued by all card issuers, regardless of Scheme. To achieve this Woolworths has: 

sourced readers with hardware capable of reading contactless payment cards based on both 
MasterCard PayPass and Visa payWave contactless payment specifications; 

implemented transaction messaging based on the relevant Australian Standard, AS2805. 

33. However, given that Mastercard PayPass and Visa payWave are not currently interoperable, 
Woolworths has also developed the epump solution with the potential to accept contactless 
MasterCard PayPass cards regardless of issuer. To achieve this, Woolworths has: 

implemented a solution which conforms to the Mastercard PayPass MSD contactless 
payment specification; 

implemented a process to enable linkages to the Everyday Rewards program using 
recommendations made by MasterCard. [Confidential: excluded from public register] 



34. Woolworths considers that the development work required for contactless Mastercard Paypass 
cards to be able to be used at epump regardless of issuer would involve the following to be 
addressed with each such issuer: 

(a) Pre-authorisation and PIN entry 

Issuing and acquiring banks may need to carry out development to enable the type of 
pre-authorisation required for epump. This includes the development of: 

PIN entry verification; 

0 pre-authorisation messaging [Confidential: excluded from public register] 

Q immediate reversal of unused reserved funds following transaction completion to 
allow those funds to be available for use by the cardholder. Woolworths is aware 
of other pre-authorisation processes which can hold funds for a number of days or 
weeks following transaction completion, which Woolworths considers 
unacceptable from a customer experience perspective. 

(b) Links to enable EDR fuel savings 

To enable links to the Woolworths Everyday Rewards fuel saving scheme, the following 
key areas of development would be required: \ 

Card issuers would need to have a system to [Confidential: excluded from public 
register.] HSBC have developed their systems to meet this requirement. 

Woolworths and the card issuer would need to develop a system to enable 
customers to link their credit card number to their EDR card number [Confidential: 
excluded from public register] 

35. Once epump has been launched Woolworths is  able and prepared to negotiate with other 
MasterCard PayPass contactless payment card issuers during the 12 month exclusivity period so 
that after that period has expired contactless payment cards issued by card issuers other than 
HSBC can be used at epump, provided they meet the requirements described above and in 
Woolworths' previous submissions. 

36. The timeframe to develop these solutions largely depends on the card issuers. Woolworths is  
unable to estimate an issuer's costs or timetable as it would depend on that issuer's cost 
structures and development and funding priorities. However, Woolworths considers that it would 
take between 6-12 months for the work required on its part to be completed. 

37. As the Commission is aware currently, the Mastercard PayPass and Visa payWave contactless 
payment technologies are not interoperable. When these technologies become interoperable, 
the issues identified above will also need to be addressed with each issuer that issues or intends 
to issue a contactless Visa payWave payment card in order for those cards to be used at epump. 

Conclusion 

38. Woolworths has developed a "global best in class" system which provides our customers with the 
speed and convenience to pay for their fuel purchases at the pump while at the same time 
receiving their fuel saving with a simple wave of a contactless card and entry of a PIN. It also 
provides speed and convenience benefits to our other customers who do not hold a compatible 
contactless card. These benefits would not have been possible without an initial alignment with a 

7 



card issuer who was motivated to provide the right level of security (through PIN), develop a link 
to Woolworths' Everyday Rewards database (without the significant cost and complexity of 
Scheme PC1 security compliance), protect Woolworths against declined transactions (through the 
pre-authorisation process), and fund the significant incremental cost of issuing contactless cards. 

For its part HSBC has done all of this in return for exclusivity for a short period (by the Stadium 
Australia standard) of 12 months which will also give us the opportunity to settle and fine tune 
the system and the customer value proposition. 

I-lowever, to get full value from i ts  investment, Woolworths' intention remains to make epump 
available to as many customers as possible in as quick a time as practical (allowing for time to 
settle and fine-tune the system and the customer value proposition). To this end, Woolworths 
has used hardware which is capable of reading MasterCard Paypass and Visa payWave cards, and 
implemented transaction messaging which complies with Australian Standard AS2805. In 
addition Woolworths has implemented a solution which conforms to the MasterCard Paypass 
MSD contactless payment specification and [Confidential: excluded from public register] to 
provide a link to our Everyday Rewards database which enables our customers to redeem their 
accrued fuel savings. 

In our view, card issuers who have been looking to introduce and/or support contactless cards in 
the Australian market and seeking a retailer with national coverage will find the epump facility 
compelling. We intend to invite these issuers to enter into discussions with us following the 
launch of epump. Woolworths' believes that card issuers willing to deploy appropriate resources 
and able to commit to the required investment and commercial arrangements will be able to 
develop the relevant linkages to the epump system in less than 12 months. 

The investment by Woolworths in epump is a significant investment in the development of new 
payment technology in Australia. The availability of eontactless readers at Caltex Woolworths 
outlets creates an opportunity for issuers who have not yet issued a contactless payment card to 
introduce a contactless payment card that can be used at epump as well as other contactless 
facilities. The future with the notified conduct is therefore a future in which, as a result of the 
notified conduct, all customers at Caltex Woolworths fuel outlets will benefit from the new 
contactless facility and payment card holders generally will benefit as other card issuers consider 
issuing contactless payment cards. By contrast, the future without the notified conduct is a 
future where no customers are able to pay at the pump at Caltex Woolworths fuel outlets and the 
incentive for card issuers to invest in new contactless technology as a result of the development 
of epump by Woolworths does not arise. 

The public benefits arising from the introduction of this new technology significantly outweigh the 
very small detriment that arises for the short exclusivity period. 

We urge the Commission to reverse its draft notice of withdrawal of the current immunity as in 
our view the public benefit from the introduction of epump to Australian motorists will far 
outweigh any limited detriment. 



For and on behalf of 
WOOLWORTHS LIMITED 

Rod Bordignon 
Group Legal Manager - Corporate & Commercial 
Direct Line: (02) 8885 3456 
Facsimile: (02) 8888 3456 
Email: rbordi~non@woolwortI'is.com.au 


