


DETERMINATION                                                                       A91139 – 40, A91160 – 61 ii

Summary 
The ACCC has decided to grant conditional authorisation to Chevron Australia Pty Ltd, 
Chevron (TAPL) Pty Ltd, Mobil Australia Resources Company Pty Ltd and Shell Development 
(Australia) Pty Ltd to jointly market and sell their natural gas entitlements from the Gorgon 
project for supply in Western Australia.  

The ACCC grants authorisation until 31 December 2015.   

On 20 May 2009, Chevron Australia Pty Ltd, Chevron (TAPL) Pty Ltd, Mobil Australia 
Resources Company Pty Ltd and Shell Development (Australia) Pty Ltd (the Applicants), 
sought authorisation to jointly market and sell their natural gas entitlements from the Gorgon 
project for supply in Western Australia (WA).  

The Gorgon project is a large LNG and domestic gas development off the WA North West 
coast. It is forecast to commence domestic gas production in the second half of 2015 and under a 
State Agreement with the WA Government is required to supply 2000 Petajoules (PJ) of natural 
gas over the life of the project into WA.  

The ACCC released a draft determination on 17 September 2009 proposing to grant conditional 
authorisation to the Applicants for the joint sale and marketing of their natural gas entitlements 
from the Gorgon Gas Project until 31 December 2015.  

The ACCC has conducted extensive public consultations on these applications for authorisation, 
including engaging the Allen Consulting Group to provide an independent expert report to assist 
the ACCC’s assessment. Public consultation was also conducted following the release of the 
ACCC’s draft determination, including the opportunity for any interested party to call a public 
conference.  

A number of large purchasers of gas in WA have opposed the applications for authorisation. 
These interested parties consider that the WA natural gas market has the necessary 
characteristics to support commercially viable separate marketing. Further, they also consider 
that were the ACCC to grant authorisation for joint marketing from the Gorgon project it would 
result in public detriment from less competition, higher prices for natural gas and the 
withholding of supply to the WA market.  

The ACCC recognises that the domestic natural gas component is a small part of the overall 
Gorgon project with LNG forming the majority. However, the ACCC is of the view that, for the 
purposes of this assessment under the Trade Practices Act 1974, the domestic natural gas 
component should be considered as a separate investment with its own required rate of return 
and separate risk profile.  

The ACCC previously considered the WA natural gas market in its determination on the 
authorisation applications from the North West Shelf in 1998. The ACCC is of the view that 
since then the WA market has experienced only marginal development and that separate 
marketing remains practically difficult with substantial commercial risks.  

The WA natural gas market still has a relatively small number of suppliers, purchasers and gas 
transport options. Further, the preference of the majority of suppliers, purchasers and pipeline 
operators is to sign long term gas supply contracts. This has resulted in a market which is 
contract based or ‘lumpy,’ where demand and supply move in significant steps or increments. 
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This appears to have limited the extent to which parties in the market are able to engage in 
secondary trading and has discouraged the development of significant gas storage.  

In an environment where the market is relatively illiquid and the necessary risk mitigation 
characteristics such as gas storage and secondary trading are immature the partners in the 
Gorgon project could face significant commercial risk were they to attempt to separately market. 
This greater risk is likely to impact on the timing of the commencement of domestic natural gas 
supply from the Gorgon project, the volume of supply and the price at which gas may be sold. 

The ACCC is of the view that the joint marketing of natural gas from the Gorgon project is 
likely to commence at an earlier time and at larger volumes under joint marketing than would be 
the case under separate marketing. This will provide a new source of supply to the market and 
may also prompt greater competition from other projects.  

The ACCC considers that the WA natural gas market is likely to have high levels of 
concentration in field ownership in the short to medium term. Further, the timing and volume of 
gas supply will be determined by the production joint venture, regardless of whether that gas is 
subsequently marketed jointly or separately. In these circumstances, the ACCC is of the view 
that the greatest benefits from competition are likely to result from competition between projects 
as opposed to between individual joint venture partners in the Gorgon project. Further, the 
ACCC considers that the price of natural gas in WA is likely to be more significantly influenced 
by the overall volume of gas supply rather than whether that gas is jointly or separately 
marketed. 
 
The ACCC considers that once the parties are producing jointly – including making decisions 
about production levels and timing – that joint marketing is unlikely to lead to higher prices 
compared to separate marketing. In fact due to the lower risks and costs compared to separate 
marketing in this instance it may lead to lower prices depending on the level of competition 
from other sellers.  
 
The ACCC notes that the WA natural gas market has recently experienced an increase in 
demand associated with the natural resources boom while the costs of production has increased 
and the supply of natural gas has remained relatively static. This appears to have resulted in the 
price of natural gas in WA increasing substantially above its historical average.  
 
The ACCC accepts that the proposed arrangements may result in contractual terms and 
conditions that may be less flexible or more onerous than would be the case under separate 
marketing, to the detriment of purchasers. Further, concerns have been raised that the proposed 
conduct may result in commercially sensitive information obtained from customers by the 
Applicants being transferred to competing parties or projects in WA, which could undermine 
competition. 
 
To address the risk that commercially sensitive information may pass between competing 
projects or parties, the ACCC has imposed a number of conditions to the authorisation 
concerning the Applicants’ ring fencing arrangements.  
 
With a robust ring fencing regime in place, the ACCC considers it is likely that the proposed 
arrangements will not result in substantial anti-competitive detriment. In particular, due to the 
current immaturity of the WA natural gas market, the ACCC considers that competition is 
unlikely to be more effective if the Gorgon joint venture partners were separately marketing.  



DETERMINATION                                                                       A91139 – 40, A91160 – 61 iv

The ACCC considers that the proposed conduct is likely to result in a public benefit, and that the 
public benefit will outweigh any likely public detriment. 
 
The Applicants requested authorisation for either their entire domestic natural gas supply 
commitment under the State Agreement (2000 PJ) or for six years from first flow of gas from 
the project. The request for authorisation for 6 years from first flow of gas would result in 
authorisation extending until at least 2021. Given the potential for the WA domgas market to 
mature, the ACCC cannot be satisfied that the likely public benefits of joint marketing will 
continue to outweigh the likely detriments for 12 or more years into the future and considers a 
shorter period of authorisation is appropriate. 
 
The ACCC has decided to grant authorisation until 31 December 2015. With a number of other 
prospective gas supply projects foreshadowed to come on stream around 2015, the WA gas 
market may develop further by that time.  The ACCC notes that the applicants currently propose 
to construct the natural gas plant and have first gas flowing by 2015. 
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List of abbreviations  
 

ACCC  Australian Competition and Consumer Commission 

ACG Allen Consulting Group 

DBNGP Dampier to Bunbury Natural Gas Pipeline 

Domgas Natural gas delivered by pipeline to customers in the 
country/state of origin.  

GBA Gas Balancing Agreement 

GBB Gas Bulletin Board 

GGP Goldfields Natural Gas Pipeline 

GJ Gigajoule = one billion joules 

First Gas The first occasion that domgas is delivered from the Gorgon 
project to a customer  

LNG Liquefied Natural Gas 

NWS North West Shelf 

NZ New Zealand 

PJ Petajoule = one million gigajoules  

Tcf Trillion cubic feet 

the Act Trade Practices Act 1974 

TJ Terajoule = one thousand gigajoules 

WA Western Australia 
-
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1. The applications for authorisation 
 
1.1. On 20 May 2009 Chevron Australia Pty Ltd, Chevron (TAPL) Pty Ltd, Mobil Australia 

Resources Company Pty Ltd and Shell Development (Australia) Pty Ltd (the 
Applicants) lodged applications for authorisation A91139 and A91140 with the ACCC. 

 
1.2. On 24 July 2009 the Applicants lodged applications for authorisation A91160 and 

A91161. These additional applications are for conduct that is identical to that sought in 
applications A91139-40 but relate to the new cartel provisions of the Trade Practices 
Act 1974 (the Act).  

 
1.3. Authorisation is a transparent process where the ACCC may grant immunity from legal 

action for conduct that might otherwise breach the Act.  The ACCC may ‘authorise’ 
businesses to engage in anti-competitive conduct where it is satisfied that the public 
benefit from the conduct outweighs any public detriment.  The ACCC conducts a 
public consultation process when it receives an application for authorisation, inviting 
interested parties to lodge submissions outlining whether they support the application 
or not.  Further information about the authorisation process is provided at 
Attachment A.   

 
1.4. A chronology of the significant dates in the ACCC’s consideration of these applications 

is provided at Attachment B. 
 
1.5. Applications A91139-40 were made under section 88(1) of the Act: 
 

• to make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 of 
the Act and 

• to make and give effect to a contract or arrangement, or arrive at an understanding, 
a provision of which would have the purpose, or would have or might have the 
effect, of substantially lessening competition within the meaning of section 45 of 
the Act.   

 
1.6. Applications A91160-61 were made under section 88(1A) of the Act: 
 

• to make and give effect to a provision of a contact, arrangement or understanding, 
a provision of which is, or may be, a cartel provision and which is also, or may 
also be, an exclusionary provision within the meaning of section 45 of that Act. 

• to make and give effect to a contract or arrangement, or arrive at an understanding 
a provision of which would be, or might be, a cartel provision (other than a 
provision which would also be, or might also be, an exclusionary provision within 
the meaning of section 45 of that Act). 
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1.7. The Applicants are seeking authorisation to: 
 

• jointly discuss and negotiate common terms and conditions, including price, under 
which natural gas produced for sale to customers in Western Australia (domgas) 
will be offered for sale by the Applicants 

 
• enter into and give effect to contracts, arrangements or understandings between the 

Applicants containing common terms and conditions, including price and price 
arbitrations/determinations, upon which domgas will be offered for sale and sold by 
the Applicants and  

 
• in relation to any gas sales agreements entered into during the period of any interim 

and final authorisation for the supply of domgas, continue to give effect jointly to 
the provisions of such agreements over their term.  

 
1.8. Authorisation is sought for the earlier of: 
 

• until customer agreements have been reached for the sale of 2000 Petajoules of 
domgas or 

 
• 6 years from the date of the first supply of domgas to a customer in Western 

Australia.  
 

1.9. In addition to the Applicants, in accordance with section 88(10) of the Act, 
authorisation is sought to cover potential future equity partners in the Gorgon Gas 
Project. Future equity partners are limited to any customer that purchases LNG from 
the Applicants, up to a total aggregate of 10 per cent equity interest held by all LNG 
customers in the Gorgon Gas Project.   

 
1.10. A copy of the applications for authorisation and the supporting submissions may be 

obtained from the authorisations register on the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter 
(Chevron Australia Pty Ltd and Ors).  
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2. Interim authorisation 
 
2.1. Interim authorisation, pursuant to section 91(2)(d) of the Act, protects the arrangements 

for which authorisation is sought from legal action under the relevant provisions of the 
Act while the ACCC considers and evaluates the merits of the application. A decision 
on interim authorisation in no way binds the ACCC in its consideration of the merits of 
the substantive applications. 

 
2.2. At the time of lodging the applications for authorisation on 20 May 2009, the 

Applicants sought urgent interim authorisation.  
 
Grant of interim authorisation 
 
2.3. On 24 June 2009 the ACCC granted interim authorisation to the Applicants to: 
 

• jointly discuss and negotiate common terms and conditions, including price, under 
which natural gas produced for sale to customers in Western Australia (domgas) 
will be offered for sale by the Applicants 

 
• enter into and give effect to contracts, arrangements or understandings between the 

Applicants containing common terms and conditions, including price and price 
arbitrations/determinations, upon which domgas will be offered for sale and sold by 
the Applicants and  

 
• in relation to any gas sales agreements entered into during the period of any interim 

authorisation for the supply of domgas, continue to give effect jointly to the 
provisions of such agreements over their term for so long as interim authorisation 
remains in place.  

 
2.4. Interim authorisation was granted on condition that any gas sales agreements entered 

into during the period of interim authorisation contain a condition precedent that the 
agreement will not be fulfilled unless the ACCC grants authorisation. 

 
2.5. Interim authorisation would come into effect on the date upon which the ACCC has 

been provided with signed letters from one director of each Applicant, assuring the 
ACCC that it has undertaken the following process to implement ring fencing 
arrangements and is committed to comply with them:  

 
• The Applicants must engage at their expense an experienced, independent 

compliance auditor (the Auditor), agreed to by the ACCC, to review their Ring 
Fencing Arrangements (comprising the Ring Fencing Protocol and any other 
internal ring fencing policies that the individual Applicants have in place with 
respect to the Gorgon project).  

 
• In order to be satisfied that the Ring Fencing Arrangements with respect to the 

Gorgon project prevent the dissemination of third party commercially sensitive 
information to competing projects, the Auditor must identify any amendments to 
the arrangements necessary to ensure that: 
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i. appropriate compliance mechanisms are in place 

ii. there is a system that logs access to all relevant files and documents 
iii. any additional issues are addressed that the Auditor considers are appropriate in 

the design and operation of the Ring Fencing Arrangements. 
 

• The Applicants have implemented any amendments identified by the Auditor and 
provided the ACCC with a copy of the final Ring Fencing Arrangements approved 
by the Auditor. 

 
• The Applicants have committed to a review by the Auditor of the operation of, and 

the Applicant’s compliance with, the Ring Fencing Arrangements within 3 months 
of them being approved and ongoing reviews every 12 months after that, with the 
Auditor’s findings provided to the ACCC within 30 business days. 

 
• The Applicants have committed to implementing all of the Auditor’s 

recommendations arising out of a compliance audit within 45 business days of the 
audit concluding, to the satisfaction of the ACCC on advice from the Auditor.  

 
• Each Applicant must report any non-compliance with the Ring Fencing 

Arrangements to the ACCC within one week of the Applicant becoming aware of 
it. 

 
Commencement of interim authorisation 
 
2.6. On 3 July 2009 the Applicants proposed to appoint Deloitte Touche Tomatsu (Deloitte) 

as the independent compliance auditor. On 6 July 2009 the ACCC wrote to the 
Applicants agreeing to the appointment of Deloitte as the independent compliance 
auditor.  

 
2.7. The Applicants, following a review conducted by Deloitte, submitted an amended copy 

of the Gorgon Gas Project Ring Fencing Protocol on 10 July 2009.  
 
2.8. On 15 July 2009 the ACCC received letters from each of the Applicants signed by a 

director concerning their Gorgon Gas Project ring fencing arrangements as required 
under the ACCC’s grant of interim authorisation decision on 24 June 2009. 
Consequently, interim authorisation came into effect on 15 July 2009.   

 
2.9. The first ring fencing operation and compliance report was due to be completed by  

10 October 2009 and provided to the ACCC within 30 days. The report was provided to 
the ACCC on 20 October 2009. The report concluded: 

 
…nothing has come to our attention that causes us to believe that the Sellers have not complied 
with the Domestic Ring Fencing Protocol, as measured by the evaluation criteria set out therein, 
during the three month period ending 9 October 2009…1 

 
  

                                                 
1  Deloitte Touche Tomatsu, Independent Reviewer’s Report to Allens Arthur Robinson on Compliance with 

Domestic Ring Fencing Protocol, 20 October 2009, page 7.  
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Applications A91160 – 61  
 
2.10. On 24 July 2009 the Applicants lodged two additional applications for authorisation 

(A91160-61) under section 88(1A) of the Act for conduct that was identical to that in 
applications A91139-40. At the time of lodging the applications, the Applicants sought 
urgent interim authorisation. 

  
2.11. These applications were to take account of amendments introduced by the Trade 

Practices Amendment (Cartel Conduct and Other Measures) Act 2009 which 
commenced on 24 July 2009.  

 
2.12. On 30 July 2009 the ACCC granted interim authorisation to the additional applications 

for authorisation for the same reasons as set out in its original interim authorisation 
decision of 24 June 2009. Interim authorisation was granted conditional on any gas 
sales agreements entered into during the period of interim authorisation containing a 
condition precedent that the agreement will not be fulfilled unless the ACCC grants 
authorisation. 

 
2.13. The ACCC’s decision noted that the ongoing monitoring and reporting obligations 

applied to the Applicants’ Ring Fencing Arrangements in the 24 June 2009 
A91139-40 interim authorisation decision would still apply. 

 
2.14. In communicating the ACCC’s decision of 30 July 2009 to the Applicants and 

interested parties, the ACCC noted that it would now consider the applications for 
authorisation A91160 – A91161 and A91139-40 jointly 

 
2.15. Copies of the ACCC’s interim authorisation decisions may be obtained from the 

authorisations register on the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter 
(Chevron Australia Pty Ltd and Ors).  
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3. Draft determination  
 
3.1. Section 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. 
 
3.2. On 17 September 2009 the ACCC issued a draft determination proposing to grant 

conditional authorisation to the Applicants to jointly sell and market their natural gas 
entitlements from the Gorgon project for supply in Western Australia. The ACCC 
proposed to grant conditional authorisation until 31 December 2015.  

 
3.3. A conference was not requested in relation to the draft determination.   
 
3.4. A copy of the draft determination may be obtained from the authorisations register on 

the ACCC’s website (www.accc.gov.au/AuthorisationsRegister) and by following the 
links to this matter (Chevron Australia Pty Ltd and Ors).  
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4. Background to the application 
 
The Applicants 
 
Chevron Australia Pty Ltd and Chevron (TAPL) Pty Ltd 
 
4.1. Chevron Australia Pty Ltd and Chevron (TAPL) Pty Ltd are wholly owned subsidiaries 

of the Chevron Corporation (Chevron), which is headquartered in the United States. 
Chevron is a significant explorer, developer and producer of gas and oil products in a 
number of countries.  

 
4.2. In addition to the Gorgon Gas Project, Chevron’s significant economic interests in 

Australia include the following:2 
 

• 16.67 per cent interest in the North West Shelf domgas and LNG joint ventures 
 
• 57.1 per cent interest in the Barrow Island (WA) crude oil producing facilities and a 

51.4 per cent interest in the nearby Thevenard Island oil field 
 

• Wheatstone gas field (WA) - in December 2008, Chevron announced it was  
seeking approval for a 25 million tonne per annum LNG and domestic gas 
processing facility to develop this wholly owned field 

 
• minority interest in the Woodside Energy 50 per cent owned and operated Browse 

LNG Joint Venture (WA) and  
 

• 50 per cent interest in Caltex Australia Ltd.  
 
Mobil Australia Resources Company Pty Ltd 
 
4.3. Mobil Australia Resources Company Pty Ltd is a wholly owned subsidiary of the 

ExxonMobil Corporation (ExxonMobil), which is headquartered in the United States. 
ExxonMobil is a significant explorer, developer and producer of gas and oil products in 
a number of countries. 

 
4.4. In addition to the Gorgon Gas Project, ExxonMobil’s significant economic interests in 

Australia include the following:3 
 

• 50 per cent interest in the Esso/BHP Billiton Gippsland Basin Joint Venture which 
produces oil and gas 

 
• 35 per cent interest in the Griffin gas and oil field (WA) operated by BHP Billiton 

 
• 50 per cent interest and operator of the Scarborough gas field (WA) 

 
• significant petroleum refining activities at sites such as Altona (VIC) and 

 
                                                 
2  Chevron website: http://www.chevron.com/countries/australia/businessportfolio 
3  ExxonMobil website: http://www.exxonmobil.com.au/Australia-English/PA/about.aspx 
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• a network of retail service stations.  
 
Shell Development (Australia) Pty Ltd 
 
4.5. Shell Development (Australia) Pty Ltd is a wholly owned subsidiary of Royal Dutch 

Shell plc (Shell), which is headquartered in the Netherlands. Shell is a significant 
explorer, developer and producer of gas and oil products in a number of countries. 

 
4.6. In addition to the Gorgon Gas Project, Shell’s significant economic interests in 

Australia include the following:4 
 

• 16.67 per cent interest in the North West Shelf LNG joint venture 
 
• 8.34 per cent interest in the North West Shelf domgas joint venture 
 
• 9 per cent interest in the Browse LNG joint venture (WA)  

 
• 26.6 per cent interest in the Sunrise gas field (NT) 

 
• significant petroleum refining activities at sites such as Geelong (VIC) and 

 
• a network of service stations, some operated in alliance with Coles. 

 
The Gorgon Gas Project 
 
4.7. The Gorgon Gas Project (the project) is a greenfields development located 

approximately 1 200 kilometres north of Perth and between 130 and 200 kilometres off 
the Western Australian coast. The Project will involve the construction and 
development of: 

 
• wellhead collection facilities and subsea pipelines connecting the project fields to 

the main processing facility (MPF) at Barrow Island  
 
• the MPF on Barrow Island will consist of three LNG production ‘trains’ each able 

to process five million tonnes per annum and a domgas plant capable of producing 
300TJ/day 

 
• port and channel facilities at Barrow Island to permit the loading of LNG shipping 

and 
 

• a domgas sales pipeline from Barrow Island to the mainland. It is anticipated that 
this pipeline will interconnect on the mainland with the Dampier to Bunbury 
Natural Gas Pipeline.5 

 
 

 

                                                 
4  Shell website: http://www.shell.com/home/content/au-en/about_shell/2008/what_we_do/upstream.html 
5  Applicants’ supporting submission to the applications for authorisation (A91139-40), 20 May 2009, page 4. 
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4.8. The project fields contain an estimated total recoverable resource in excess of 40 

trillion cubic feet of natural gas, sourced initially from the Gorgon and Jansz fields.6 
The Applicants submit that the Gorgon Project will be the largest resource project in 
Australia to date and the significant costs reflect the inherent complexities of the 
project. In particular: 

 
• the Gorgon fields are located in deepwater 
 
• the CO2  from the hydrocarbons in the Gorgon fields will be extracted at the MPF 

and geosequestrated into a saltwater aquifer  
 

• the development of the MPF on Barrow Island is pursuant to extremely strict 
environmental conditions and 

 
• the construction of undersea pipelines from the Gorgon fields to Barrow Island and 

from Barrow Island to the mainland.  
 
4.9. The processing facilities for LNG will consist of three trains at Barrow Island with a 

capacity of 5 million tonnes each per annum.7 The Gorgon partners will separately sell 
and market their LNG entitlements.8 In September 2007 Shell announced that it had 
signed a Heads of Agreement with PetroChina for the supply of 1 million tones per 
annum of LNG from the Gorgon Project.9 On 11 August 2009 ExxonMobil announced 
that it had signed an agreement to supply Petronet with 1.5 million tonnes per annum of 
LNG from the Gorgon Project.10 On 18 August 2009 ExxonMobil announced that it 
had signed a sales and purchase agreement for the supply of 2.25 million tonnes of 
LNG per annum for 20 years with PetroChina.11  

 
4.10. The Applicants anticipate that the domgas plant and its associated infrastructure will be 

commissioned in late 2015, at the same time as the third LNG train is commissioned.12 
The Applicants anticipate that the initial level of domgas production in 2015 will be 
150 terajoules per day (TJ/day) with production forecast to expand to 300 TJ/day by 
2021.13 

 

                                                 
6  Applicants’ supporting submission to the applications for authorisation (A91139-40), 20 May 2009, page 6. 
7  Ibid, page 4.  
8  Applicants’ supporting submission, page 34.  
9  Shell Development (Australia) Pty Ltd, Media Release: Shell and PetroChina in long term supply deal for 

Gorgon LNG, 4 September 2009.:  
10  The West Australian, Gorgon Gas Bound for India, 11 August 2009.  
11  ExxonMobil Media Release, ExxonMobil and PetroChina announce Gorgon LNG supply agreement, 18 

August 2009. 
12  Applicants submission post draft determination, 9 October 2009, page 3.      
13  Annexure 2 of the Applicants submission to the applications for authorisation (A91139-40), Concept 

Economics Report: Marketing of Natural Gas in the Western Australian Domestic Market, 1 December 2008, 
page 5.  
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4.11. On 26 August 2009, the Federal Minister for the Environment gave conditional 
environmental approval to the expansion of the Gorgon project to three LNG trains.14 
Environmental approval for the initial two LNG train plan was given in 2007. 

 
4.12. The Applicants announced on 14 September 2009 that a Final Investment Decision on 

the Gorgon Gas Project had been made.  The Applicants have stated that they will now 
proceed with the development of the project.15  

 
4.13. The ownership structure of the Gorgon Gas Project Joint Venture is outlined below. 
 
Figure 3.1 – Gorgon Gas Project joint venture ownership structure16 
 
Company Ownership 
Chevron Australia Pty Ltd 17.75 % 
Chevron (TAPL) Pty Ltd 32.25 % 
Mobil Resources Company Pty Ltd 25.00 % 
Shell Development (Australia) Pty Ltd 25.00 % 
 
 
4.14. A map of the Gorgon Project’s location and a number of its significant features is 

provided at Attachment D. 
 
The State Agreement 
 
4.15. On 9 September 2003 the Applicants entered into the Gorgon Gas Processing and 

Infrastructure Agreement (the State Agreement) with the State of Western Australia. 
The State Agreement forms Schedule 1 of the Barrow Island Act 2003. The State 
Agreement broadly imposes a number of conditions on the Applicants concerning the 
supply of domgas into Western Australia.  

 
4.16. The State Agreement requires the Applicants to: 
 

• reserve 2000PJ of domgas for delivery into Western Australia 
 
• submit to the Minister for State Development (the Minister) proposals by  

31 December 2010 for the establishment of a domgas project by 31 December 
2012, including design features to enable the progressive expansion of the pipeline 
connection to deliver at least 300 TJ/day of domgas and  

 
• until the time when at least 300 TJ/day of domgas is first delivered from Barrow 

Island into Western Australia shall: 
 

o actively and diligently undertake the ongoing marketing of domgas in WA and 
the design, engineering and other relevant activities for the establishment of a 
domgas project and 

                                                 
14  Minister for the Environment, Heritage and the Arts, Media Release: Gorgon Expansion, 26 August 2009. 
15  Royal Dutch Shell Media Release, Royal Dutch Shell takes Final Investment Decision on Gorgon LNG Project, 

Australia, 14 September 2009.  
16    Applicants’ supporting submission, page 10.  
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o report on progress to the Minister.  

 
4.17. The Applicants, following consultation with the Minister, may request to extend the 

dates noted above if it is anticipated they will not be met. It is the Minister that makes 
the decision on the request.  

 
4.18. On 30 December 2008 the Applicants sought an extension of the date for the 

establishment of the domgas project. The extension was sought due to project delays, 
upstream sequencing constraints relating to the Gorgon fields and other technical 
issues. On 6 April 2009 the Minister extended the date for the establishment of the 
domgas project to 31 December 2015.  

 
4.19. The Applicants also have the option of requesting an extension to the dates in the State 

Agreement on the grounds that the domgas project is not ‘commercially viable.’ Upon 
receipt of the request, the Minister at the cost of the Applicants will appoint an 
independent expert that will prepare a report and recommendation to the Minister as to 
whether or not a domgas project is then commercially viable.  

 
4.20. The State Agreement defines commercially viable as: 
 

(a) … that a Domgas Project could be established in conjunction with an LNG or other gas 
processing facility within the Gas Processing Area on Barrow Island such that the commercial 
rates of return (including recovering of all capital and operating costs, taxes, royalties and other 
charges associated with the delivery of domestic gas) meet or exceed the minimum return 
considered acceptable for this type of project by a reasonable petroleum developer or by investors 
or lenders to this type of project.17  

 
4.21. The State Agreement goes on to state that commercial viability will be determined 

having regard to the prevailing market conditions including market access, contract 
duration, prices and the certainty and timing of market conditions. Additionally, the 
State Agreement provides that the domgas project cannot be claimed to not be 
commercially viable because of an unwillingness of the Applicants to acquire or apply 
proven technology, financial or human resources.  

 
The Western Australian domgas industry 
 
4.22. The WA domgas industry sits apart from the rest of Australia as there are currently no 

pipelines enabling domgas supply either to or from the Eastern States. In addition, the 
WA electricity industry does not have physical interconnection or governance linkages 
with the National Electricity Market. The WA electricity industry is linked to the 
domgas industry as currently 60 per cent of installed generation capacity is fuelled by 
domgas.18 

                                                 
17  Barrow Island Act 2003 – Schedule 1 Gorgon Gas Processing and Infrastructure Project Agreement, page 47.  
18  Australian Energy Regulator, State of the Energy Market 2008, 20 November 2008, page 224.  
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Upstream gas sector 
 
4.23. For the year to 30 June 2008 the WA gas industry produced approximately 1010 PJ. 

Approximately two thirds of this production, or 670 PJ, was exported as Liquefied 
Natural Gas (LNG).19 Consequently, approximately 340 PJ or on average 930 TJ/day 
was produced as domgas and supplied into WA domgas market.20 

 
4.24. The vast majority of domgas production, close to 97 per cent, is from the Carnarvon 

Basin located in the North West of WA, approximately 1300 kilometres from Perth.21 
The remainder is produced from the Perth Basin. The production from the Carnarvon 
Basin is essentially from two processing facilities: the Woodside Energy managed 
North West Shelf Karratha facility and the Apache Energy managed Varanus Island 
facility.  

 
4.25. The North West Shelf Karratha facility is managed by Woodside Energy on behalf of 

the North West Shelf domgas joint venture. The North West Shelf produces 
approximately 600 TJ/day of domgas or approximately 65% of total WA supply.22 The 
Karratha domgas facility is theoretically running close to capacity however in the 
middle of 2008 production was able to be temporarily increased to above 700 TJ/day to 
compensate for loss of supply due to the Varanus Island explosion.23  

 
4.26. Under the original State Agreement with the North West Shelf Joint Venture, 4.7 

trillion cubic feet (tcf) of natural gas was reserved for supply to customers in WA. In 
October 2006, the WA Government noted that of this amount, 2 tcf had been supplied 
with the remaining volume fully contracted.24 It was anticipated these contracts would 
be fulfilled between 2015-2020.25 

 
4.27. The ownership structure of the North West Shelf domgas joint venture is provided 

below.  
 
Figure 3.2 – North West Shelf domgas joint venture ownership structure26 
 
Company Ownership 
Woodside Petroleum  50.00 % 
BP 16.67 % 
Chevron 16.67 % 
Shell 8.34   % 
BHP Billiton 8.34   % 
 
 

                                                 
19  Australian Energy Regulator, State of the Energy Market 2008, 20 November 2008, page 224. 
20  Ibid 
21  Ibid.  
22  North West Shelf Gas, North West Shelf Venture Fact Sheet, www.nwsg.com.au.   
23    Woodside Petroleum Ltd, Half Year Report, 30 June 2008, page 3.  
24  Department of the Premier and Cabinet (WA), WA Government Policy on Securing Domestic Gas Supplies, 

October 2006, page 4.  
25  WA Premier Media Statement, State Government’s domestic gas reservation policy released, 12 October 2006. 
26  Woodside Petroleum Ltd, ASX Announcement – Karratha Investor Site Visit, 5 May 2009.  

Share of gas volumes between the North West Shelf domgas joint venture partners may differ above certain 
production levels.   
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4.28. The Apache Energy managed Varanus Island facility sources gas from two joint 
ventures, Harriet and John Brookes. The Harriet joint venture produces approximately 
95 TJ/day and John Brookes produces approximately 245 TJ/day.27 In total the Varanus 
Island facility represents approximately 30 - 35 per cent of WA domgas production. 
The ownership structure of the Varanus Island joint ventures is outlined below. 

 
Figure 3.3 – Harriet joint venture ownership structure28 
 
Company Ownership 
Apache Energy  68.50 % 
Kufpec Australia  19.28 % 
Tap Oil 12.22 % 
 
Figure 3.3 – John Brookes joint venture ownership structure29 
 
Company Ownership 
Apache Energy  55 % 
Santos  45 % 
 
4.29. BHP Billiton’s Tubridgi field in the Carnarvon Basin and AWE’s Dongarra field in the 

Perth Basin supply less than five per cent of total domgas supply.30  
 
Domgas shipment 
 
4.30. The supply of domgas from producers to users is facilitated through shipment via a 

series of pipelines. A map of Major Gas Transmission Pipelines in WA is provided at 
Attachment E.  

 
4.31. The Dampier to Bunbury Natural Gas Pipeline (DBNGP) is the largest of the WA gas 

pipelines with a current capacity of 785 TJ/day. It runs almost 1 600 kilometres, 
transporting gas from the Carnarvon region to customers in South West WA. The firm 
full haul capacity of DBNGP is fully contracted under pre-existing contracts until 2019 
with options potentially extending this to 2029.31 The capacity of DBNGP is presently 
being expanded and by early 2010 will have a firm full haul capacity of 840 TJ/day.  

 
4.32. The Goldfields Gas Pipeline (GGP) transports gas from the Carnarvon region to 

customers in the Pilbara and Eastern Goldfields Regions. It has a current capacity of 
130 TJ/day.32 

                                                 
27    http://www.apachecorp.com/Operations/Australia/Varanus_Island/index.aspx and Tap Oil, Quarterly Report 

for the Quarter Ended 30 June 2009.   
28    Tap Oil Ltd, ASX Announcement: Harriet Joint Venture Production Rates Increase, 29 April 2009.  
29    http://www.santos.com/activities-browser/production-processing/john-brookes.aspx 
30  The Senate – Standing Committee on Economics, Matters relating to the gas explosion at Varanus Island, 

Western Australia, December 2008, page 37. 
31  Submission from DBNGP (WA) Transmission Pty Ltd, 5 June 2009, page 1. 
32    Goldfields Gas Transmission website, http://www.ggt.com.au/html/02doi2.htm.  
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4.33. The Parmelia Gas Pipeline (PGP) transports gas from the Perth Basin to industrial 

customers in the wider Perth region. It has a capacity of 65 TJ/day. The pipeline 
includes the Mondarra storage facility, which is the largest storage available in WA. 
Mondarra currently has a capacity of approximately 12 TJ/day.33 

 
4.34. The Pilbara Pipeline System (PPS) located adjacent to the Carnarvon Basin is 

interconnected with the DBNGP and incorporates the Pilbara Energy Pipeline. The PPS 
has an uncompressed capacity of 186 TJ/day.34 

 
4.35. The Telfer pipeline system runs 488 km and transports gas from Port Headland to mine 

sites.  
 
4.36. The DBNGP and GGP are known as covered pipelines, in that they are regulated by the 

Economic Regulation Authority (WA) under the Gas Pipelines Act 1998 (WA), which 
implements the National Third Party Access Code for Natural Gas Pipeline Systems 
(the Code). As covered pipelines, DBNGP and GGP must make publically available an 
access arrangement approved by the ERA. The access arrangement must include a 
policy on services offered, a reference tariff and a benchmark tariff and an expansion 
policy. For example, the DBNGP Standard Shipper Contract prescribes that it must 
expand for demand increments of 10 TJ/day.35 

 
Domgas purchasers 
 
4.37. Domgas consumption in WA is dominated by industrial usage (58 per cent of supply) 

and electricity generation (29 per cent of supply).36 As noted previously, approximately 
60 per cent of electricity generation capacity is fuelled by natural gas.37 Six large 
customers (Alcoa, Verve Energy, Burrup Fertiliser, Alinta, BHP Billiton and ERM 
Power) take approximately 90 per cent of the domgas supply with Alcoa the largest 
taking approximately 25 per cent.38  

 
Gas prices in WA 
 
4.38. The ACCC notes that there is little price transparency in the WA gas market and 

average prices which are often quoted are likely to be significantly affected by long 
term, high volume contracts.  The Office of Energy’s (WA) Gas Tariffs Review 
released in June 2009 noted that prices are moving sharply away from historical prices 
that were around $2.50 per GJ earlier this decade.39 Further, utilising information 
prepared for it by ACIL Tasman, the Office of Energy noted that based on the long run 
marginal cost of gas in WA from the Reindeer project, its analysis indicated a gas 
commodity price between $6.50/GJ and $8.50/GJ.40 

 

                                                 
33  Office of Energy (WA), Energy Update, 24 June 2008. 
34  http://www.epicenergy.com.au/index.php?id=30 
35  Submission from DBNGP (WA) Transmission Pty Ltd, 5 June 2009, page 5.  
36  Australian Petroleum Production and Exploration Association (APPEA), Submission to the Gas Supply 

Emergency Management Review Committee, May 2009.  
37  Australian Energy Regulator, State of the Energy Market 2008, 20 November 2008, page 224. 
38  Applicants’ supporting submission, page 23. 
39    Office of Energy (WA), Gas Tariffs Review Interim Report, June 2009, page 14.  
40  Ibid, page 15.   
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4.39. The Australian Energy Regulator (AER) notes in its Energy Market Report 2008 that 
the WA gas market: 

 
…has experienced considerable tightening since 2006, with rising production costs and strong 
domestic demand occurring at a time when most producers have fully contracted their developed 
reserves. In addition, Western Australia’s LNG export capacity makes the domestic market 
relatively sensitive to international energy prices, which have increased significantly since 2005.  
 
In combination, these factors have led to a substantial rise in domestic prices in Western 
Australia, with some contracts in 2007 being negotiated at around $7 per gigajoule compared to 
typical prices of around $2.50 earlier in the decade.41 
 

4.40. The Department of Mines and Petroleum (WA) reported in April 2009 that the average 
price of domgas sold in WA for 2008 was A$3.69 per gigajoule.42 

 
4.41. In January 2009, Santos and Apache Energy announced that they had entered a gas 

supply agreement with CITIC Pacific Mining (CITIC) for the supply of 75 PJ over 7 
years from their jointly owned Reindeer project with the price indexed to international 
oil prices after three years.43 The Office of Energy (WA) in its Gas Tariffs Review 
noted that based on public information, the CITIC Pacific contract had an implied gas 
commodity price of $US 7.80 GJ.44  

 
4.42. On 19 August 2009, the Energy Information Administration (US) reported the Henry 

Hub price as $US 3.02 per million Btu for natural gas.45  This equates to approximately 
$US 3.19 per GJ. The Henry Hub is physically located in Louisiana (US) and is the 
pricing point for gas futures contracts on the New York Mercantile Exchange. It is 
generally considered that the Henry Hub price is a good benchmark of the spot price for 
natural gas in North America.  

 
Future domgas supply and reserves 
 
4.43. In September 2006, the Office of Energy (WA) reported that WA holds approximately 

80 per cent of Australia’s natural gas reserves.46 In total it is estimated that there are 
112 trillion cubic feet (tcf) of natural gas reserves in WA. The majority is estimated to 
be held in the Carnarvon Basin (80 tcf), followed by the Browse Basin (30 tcf) and the 
Bonaparte Basin.  

 
4.44. In October 2006 the WA Government released its domestic gas reservation policy. The 

intention of the policy is to set aside 15 per cent of gas available from any future 
offshore gas developments in order to secure WA’s future energy supplies.47 Each gas 
project seeking to establish processing facilities on WA territory must negotiate the 
quantity and delivery timetable and flexibility of the domestic obligation.48 

 

                                                 
41  Australian Energy Regulator, State of the Energy Market 2008, 20 November 2008, page 231. 
42  The Department of Mines and Petroleum (WA), Petroleum in Western Australia, April 2009, page 23.  
43  Santos Media Release, Santos signs US$585 million Sino Iron gas supply contract, 7 January 2009.  
44  Office of Energy (WA), Gas Tariffs Review Interim Report, June 2009, page 15.  
45  Energy Information Administration, Natural Gas Weekly Update, 18 August 2009.  
46   Office of Energy (WA), Gas Reserves, September 21 2006.  
47  WA Premier Media Statement, State Government’s domestic gas reservation policy released, 12 October 2006. 
48  Allen Consulting Group, Report to the ACCC: Gorgon Gas Project Joint Venture Application for 

Authorisation of Joint Marketing, 24 July 2009, page 9.  
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4.45. Prior to Gorgon’s forecast commencement of domgas supply in 2015, there are other 
potential new domgas suppliers that may come on stream. The Reindeer project 
(domgas only) is a joint venture between Apache Energy and Santos with the domgas 
to be processed through the Devil Creek processing facility. Devil Creek will initially 
produce 110 TJ/day with a capacity of 220 TJ/day with production forecast to 
commence in 2011.49  

 
4.46. In addition, the BHP Billiton and Apache Energy Macedon joint venture (domgas only) 

may commence production of 200 TJ/day sometime after 2013.50 In December 2008 
the WA Government announced that it would introduce legislation that would enable 
the regulation of the gas specification allowed in WA gas pipelines. Essentially, the 
legislation is intended to broaden the specification or quality of gas allowed to be 
transported in the pipelines. In announcing the legislation, the Minister for Energy 
noted that broadening the specification would encourage the development of fields such 
as Macedon, which has gas quality that may sit outside the current specifications.51 

 
4.47. In addition to the projects noted above, a number of developments are tentatively 

forecast to either commence production of domgas prior to Gorgon or shortly after: 
 

• Pluto (Woodside) – LNG production forecast to commence in 2010 with possible 
domgas supply from 2015.52 

 
• Wheatstone (Chevron) – possible domgas supply of 250 TJ/day from 2016.53 

 
• Scarborough (BHP Billiton & Exxon Mobil) – currently in a feasibility study, 

possible production post 2015.54 
 

• Additional domgas production from the North West Shelf joint venture.55  
 
4.48. On 22 October 2009 Apache Energy and KUFPEC announced that it would supply gas 

from its Julimar and Brunello fields to the Chevron’s Wheatstone field in return for a 
25 per cent stake in the Wheatstone LNG project.  Wheatstone’s first phase will consist 
of two LNG trains with a combined capacity of 8.6 million tonners per year with a 
Final Investment Decision expected in 2011.56  

                                                 
49  Apache Energy Media Release, Groundbreaking signals commencement of new WA domestic gas hub, 15 

September 2009. 
50  The Australian,  BHP may fast-track Macedon to supply gas, 22 November 2008. 
51  Minister for Energy (WA) Media Statement, State Government opens door to greater domestic gas supplies, 27 

December 2008.  
52  WA Premier Media Statement, Woodside commits to domestic gas reservation policy, 8 December 2006. 
53  http://www.chevron.com/countries/australia/wheatstone/ 
54  http://www.exxonmobil.com/Australia-English/PA/about_what_wa_scarb.aspx 
55  The Department of Mines and Petroleum (WA), Petroleum in Western Australia, April 2009, page 23. 
56  Apache Energy Media Release, Apache, KUFPEC to Join Chevron’s Wheatstone LNG Project in Australia, 22 

October 2009.  
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Varanus Island explosion  
 
4.49. On 3 June 2008 a series of explosions at the Varanus Island processing facilities cut all 

of its domgas production, reducing domgas supply in WA by approximately 30 – 35 
per cent. Partial production resumed in August 2008 with full production reported to 
have recommenced in June 2009.57 

 
4.50. On 3 July 2008 in response to the cut in supply, the WA Government established a Gas 

Bulletin Board (GBB) to enable gas users and producers to make trades. The GBB was 
facilitated by the Independent Market Operator. Between 3 July 2008 and when it was 
closed on 13 October 2008 nine successful trades were completed, with a total of 47.8 
terajoules traded.58 

 
4.51. In August 2008, the Senate referred a number of matters pertaining to the Varanus 

Island explosions and subsequent cut in supply to the Standing Committee on 
Economics for inquiry and report. The report was handed down in December 2008. In 
considering the issue of energy security and diversifying sources of energy in WA, the 
report concluded: 

 
Energy supplies in Western Australia are prone to serious dislocation due to the lack of a mature, 
diverse and competitive market. This situation, coupled with limited supply capabilities, leaves 
the Western Australian community and industry prone to severe dislocations as a result of plant 
or pipeline failure.59 
 

4.52. On 13 October 2009 the WA Government tabled the Gas Supply and Emergency 
Management Committee’s (the Committee) Report to Government. The Committee 
was established following the Varanus Island incident and a short shutdown of the 
North West Shelf’s Karratha Plant in January 2008. The Committee was to review and 
provide advice to the WA Government on the State’s gas security, gas supply 
disruption management and mitigation options in the event of a gas supply disruption. 
In its Report to Government, the Committee recommended possible mitigation 
measures in the event of a disruption, including: 

 
• providing incentives for electricity generators to install or retrofit dual-fuel 

generation capacity and maintain an adequate strategic stock of diesel to meet 
abnormal fuel requirements and 

 
• additional gas storage capacity capable of withdrawal rates of between 35 TJ/day 

and 100 TJ/day from a gas reservoir, such as Mondarra, and additional 
interconnection of the Parmelia pipeline and the DBNGP.60  

                                                 
57  Sydney Morning Herald, Varanus at full capacity, 29 June 2009. 
58  The Senate – Standing Committee on Economics, Matters relating to the gas explosion at Varanus Island, 

Western Australia, December 2008, page 28. 
59  Ibid, pages 51-52. 
60  Office of Energy (WA), Gas Supply and Emergency Management Committee – Report to Government, 

September 2009, page 5. 
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4.53. In its Report to Government, the Committee further recommended measures to improve 

reliability and competitiveness of domestic gas supply in WA, including: 
 

• implementation of a Gas Bulletin Board, including a non-compulsory facilitated 
trading market that provides for offers to sell and buy on standard transport and 
commodity contracts and 

 
• further consideration be given to a compulsory Short Term Trading Market 

following a review of the operation of the WA Bulletin Board and the gas market 
experiences in other Australian jurisdictions.61  

 

                                                 
61  Office of Energy (WA), Gas Supply and Emergency Management Committee – Report to Government, 

September 2009, page 5. 
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5. Previous gas joint marketing authorisations  
 
5.1. The ACCC has previously considered a number of applications for authorisation from 

gas joint ventures relating to joint marketing. Two of these relate to the North West 
Shelf Project and the Papua New Guinea Gas Project.  These are described below. 

 
North West Shelf Project (NWS Project) authorisations 
 
Authorisation A18492 - 1977 
 
5.2. In February 1977, the Trade Practices Commission (TPC) granted authorisation 

(A18492) to the parties in the North West Shelf joint venture to discuss and agree the 
common terms and conditions upon which natural gas will be offered for sale. At the 
time of authorisation, the NWS Project was in a developmental stage and had not yet 
commenced production of natural gas for supply into WA.   

 
5.3. In granting the authorisation the TPC concluded that the benefits to flow from the 

project, such as lower fuel costs and energy self sufficiency, were dependent on the 
joint venture arrangements.62 Alternatively, the project was unlikely to proceed without 
the joint venture arrangements. The authorisation was granted without a time limit.  

 
5.4. In September 1980 the North West Shelf joint venture partners entered into gas supply 

contracts with the former State Energy Commission of Western Australia (SECWA) to 
supply approximately 414 TJ/day of gas over a 20 year period from 1985 to 2005.  

 
Authorisation A90624 - 1998 
 
5.5. In September 1997, the participants in the North West Shelf Project (Woodside Energy 

Ltd, Shell Development (Australia) Pty Ltd, BHP Billiton Petroleum, BP 
Developments Australia Pty Ltd, Chevron Australia Pty Ltd and Japan Australia LNG 
(MIMI) Pty Ltd ) (the Applicants) lodged an application for authorisation (A90624). 
The Applicants sought authorisation to discuss and agree together the common terms 
and conditions, including price, at which gas produced together under the NWS Project 
will be offered for sale to customers and to discuss and agree on methods for the 
marketing and sale of such gas.  

 
5.6. The application concerned a proposed expansion of gas processing facilities for supply 

into Western Australia. The Applicants were proposing to double domestic production 
capacity of the NWS Project from 550 TJ/day to 1 100 TJ/day.  

                                                 
62  Australian Competition and Consumer Commission Authorisation Determination, Woodside Petroleum 

Development Pty Ltd A18492, 15 February 1977, page 11.      
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5.7. The 1998 authorisation application was for conduct that was almost identical to that 

authorised in 1977 with the exception that it included Japan Australia LNG (MIMI) Pty 
Ltd. In the application, the Applicants stated that the 1977 authorisation still applied to 
their activities and if approved, the 1998 authorisation would operate side by side with 
the existing authorisation.63 MIMI was to become a partner in the domestic component 
of the NWS Project under the proposed expansion.  

 
5.8. The Applicants argued that joint marketing was integral to the project and that the 

proposed expansion may not proceed without authorisation. The Applicants further 
argued that a number of public benefits would flow from the proposed expansion such 
as greater efficiency, business and employment opportunities, import replacement, 
export enhancement and increased international competiveness. Finally, the Applicants 
considered that separate marketing was not feasible at the time in the WA market.64  

 
5.9. A number of interested parties opposed the authorisation arguing in broad terms that 

the gas market in WA had matured sufficiently since 1977 to support the NWS 
project’s proposed expansion with separate marketing.65 Further, that separate 
marketing would increase competition and lower prices.  

 
5.10. In considering the application the ACCC concluded that where possible separate 

marketing is the preferred method of supplying gas to domestic markets. By having a 
large number of separate marketers the expectation is that the market would be more 
competitive. In the determination, the ACCC noted the examples of the US and UK 
domestic gas markets where the production and delivery of gas is separate from 
contractual sales, as evidenced by active secondary markets and the presence of a large 
number of customers, producers and aggregators.66  

 
5.11. However, the ACCC concluded that the WA market demonstrated few of the features 

that were evident in overseas markets that appeared to be prerequisites for separate 
marketing to be feasible. The WA market was characterised as a contract or project 
market where gas is only produced to meet specific, and often long-term, contractual 
obligations.67  

                                                 
63  Australian Competition and Consumer Commission Authorisation Determination, North West Shelf Project 

A90624, 29 July 1998, page 6.      
64  ACCC Authorisation Determination, North West Shelf Project A90624, 29 July 1998, page iv.       
65  Ibid, pages 30 – 31.        
66  Ibid, pages iv –v.  
67  Ibid.  
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5.12. The ACCC noted that the greater the number of features from the following list that are 

developed, the greater the likelihood that separate marketing would become viable in 
WA: 

 
• a significant increase in the number of customers 
• the entry of new competitive suppliers 
• additional transport options 
• storage 
• the entry of brokers/aggregators 
• the creation of gas-related financial markets and 
• the development of significant short term and spot markets.68  

 
5.13. The ACCC noted in its determination that in order for it to conclude that separate 

marketing was feasible it would need to demonstrate that the practical problems 
identified by the Applicants in an environment of few producers and buyers, long term 
contracts and no active spot/secondary market could be overcome. The ACCC further 
noted that no submissions opposing authorisation provided satisfactory evidence as to 
how these practical problems could be addressed.69  

 
5.14. The ACCC granted authorisation on 29 July 1998 for seven years, with authorisation 

extended to give effect to any contracts entered into during that time for up to 20 years. 
In all circumstances the authorisation was to expire in 2018.  

 
5.15. A copy of the ACCC’s determination and the NWS Project’s application is available 

from the authorisations register on the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and searching by ‘A90624’.  

 
Post 2005  
 
5.16. The 1998 authorisation A90624 lapsed in 2005 and the NWS joint venture partners did 

not reapply.  
 
5.17. On 14 December 2007 North West Shelf Gas Pty Ltd (NWSG) requested that the 

ACCC revoke its 1977 authorisation A18492. The NWSG requested the revocation on 
the basis that there was no need for immunity under the Act as the conduct for which 
authorisation was originally granted would not be in breach of the Act. The ACCC 
revoked the authorisation on 5 March 2008.  

 
5.18. The ACCC noted in its accompanying News Release that the joint venturers intended to 

continue to jointly market gas produced from the project.70   

                                                 
68  ACCC Authorisation Determination, North West Shelf Project A90624, 29 July 1998, pages iv –v.,.  
69  ACCC Authorisation Determination, North West Shelf Project A90624, 29 July 1998, page vi.       
70  ACCC News Release, ACCC revokes North West Shelf Gas joint marketing authorisation, 6 March 2008.  
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PNG Gas Project 2006 authorisation (A40081) 

5.19. In December 2004, the participants in the PNG Gas Project (ExxonMobil Group, Oil 
Search Group, Mineral Resources Development Ltd, Merlin Petroleum Company and 
AGL Gas Developments (PNG) Ltd) (the PNG Applicants) sought authorisation for the 
joint marketing and sale of natural gas into Queensland. The gas was to be transported 
to Australia via a pipeline constructed from PNG to Queensland. At the time of the 
application the PNG Project was solely a domgas venture. 

 
5.20. In their submissions, the PNG Applicants contended that they needed the legal certainty 

of authorisation prior to committing to the project. Further, the PNG Applicants said 
they would not proceed with the project in the foreseeable future without 
authorisation.71 The PNG Applicants added that the PNG Project would result in 
considerable public benefits, such as greater competition in the Queensland market and 
lower wholesale gas prices, with no public detriment.72 

 
5.21. A number of interested party submissions raised concerns that the conduct would result 

in the PNG joint venture dominating the Queensland market and limit growth in the 
coal seam methane gas industry.73 Further concerns were raised that joint marketing 
may limit the ability of customers to negotiate on price and conditions resulting in a 
loss of dynamic efficiencies. Finally, interested parties were concerned that customers’ 
commercially sensitive information obtained under joint marketing may be 
inappropriately used by joint venture partners that had interests in other Australian gas 
projects.74  

 
5.22. At the time the ACCC was considering this matter, approximately 93 per cent of gas 

production in the Eastern States of Australia came from the Cooper Basin and the 
Gippsland Basin. Further, the determination noted that BHP Billiton, ExxonMobil and 
Santos controlled approximately 90 per cent of the gas reserves in Eastern Australia.75  

 
5.23. In its determination, the ACCC noted that gas exploration and production in Australia 

has generally been undertaken by joint ventures, principally as a mechanism to share 
costs and risk. The determination further adds that joint venture partners have tended to 
prefer to jointly market the gas produced from the projects.76   

 
5.24. While the Applicants indicated that their preference would be to separately market the 

gas produced from the PNG Project, the illiquid and shallow dynamics of the Eastern 
Australian energy market did not in their view make it viable, necessitating joint 
marketing. The Applicants noted that where separate marketing did occur in Australia it 
was limited to small gas fields or where a vertically integrated joint venturer can supply 
itself with gas produced from the field.77  

 
                                                 
71  ACCC Authorisation Determination, PNG Gas Project A40081, 3 May 2006, page 67. 
72  Ibid, page 39.  
73  Ibid, page 56. 
74  Ibid.  
75  Ibid, page 19.  
76  Ibid, page 26.  
77  Ibid, page 30.  
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5.25. The ACCC in its determination accepted that the PNG Project was likely to not proceed 
under separate marketing arrangements. However, the ACCC did not accept that 
separate marketing would be infeasible for the life of the project.78 Further, while the 
ACCC expressed uncertainty that separate marketing would lead to lower prices, it did 
consider that it may add value and lead to enhanced dynamic efficiency particularly 
through the negotiation of individual conditions with individual producers.79 

 
5.26. The ACCC granted authorisation in May 2006 for a period of 16 years. 

The ACCC considered that substantial public benefits would arise as a result of the 
project proceeding. The ACCC noted that while the Project would enjoy a large share 
of the Queensland market it would be competitively constrained by developments in 
coal seam methane.80 

 
5.27. The Applicants had sought authorisation for the term of the project. However, the 

ACCC concluded that over time market characteristics were likely to change that 
would enable separate marketing with its associated benefits. 

 
5.28. In order to address concerns from interested parties of the treatment of commercially 

sensitive information, the Applicants’ ring fencing arrangements formed part of the 
authorisation. In particular, the ring fencing arrangements required the PNG Applicants 
to annually report compliance to the ACCC, an annual statement as to the nature of the 
ring fencing arrangements signed by the CEO and one director of each applicant and a 
commitment to report any breaches of the ring fencing arrangements to the ACCC.  

 
5.29. In February 2007, it was announced by the PNG Gas Project partners that the plan to 

build a pipeline to supply natural gas to Queensland would be abandoned in favour of 
an LNG processing hub.81  

 
5.30. A copy of the ACCC’s determination and the PNG Project’s application is available 

from the authorisations register on the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and searching by ‘A40081’.  

                                                 
78  ACCC Authorisation Determination, PNG Gas Project A40081, 3 May 2006, page 35.  
79  Ibid, page 36.  
80  Ibid, page 6.  
81  International Herald Tribune, Papua New Guinea gas pipeline plan dropped, 1 February 2007.  
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6. Submissions received by the ACCC 
 
6.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process.  To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.   

 
6.2. The ACCC sought submissions from approximately 80 interested parties potentially 

affected by the applications, including purchasers of domgas in WA, competing 
producers to the Applicants, industry associations and government departments. 
Interested parties have been provided with four formal opportunities to date to 
comment on the applications for authorisation: 

 
• the applications for interim authorisation  
• the substantive applications for authorisation  
• the consultancy report prepared for the ACCC and 
• the ACCC’s draft determination.  

 
6.3. The majority of interested parties have opposed the applications for authorisation. The 

following interested parties have provided public submissions: 
 

• Alcoa World Alumina Australia (Alcoa) 

• CSBP Ltd 

• DBNGP (WA) Transmission Pty Ltd (DBP) 

• Domgas Alliance (comprising the following member entities: Alcoa of Australia, 
Alinta, Burrup Fertilisers, Dampier Bunbury Pipeline, ERM Power / NewGen 
Power, Fortescue Metals Group, Horizon Power, Newmont Australia, Synergy, 
Verve Energy and Murphy Oil) 

• Eneabba Gas Ltd 

• ERM Power 

• NWS Sellers 

• Premier of Western Australia 

• Synergy 

• Wesfarmers Energy Ltd. 

 
6.4. In addition to the applications for authorisation, the Applicants have provided 

submissions responding to issues raised by interested parties and providing extra 
information on the applications.  

 
6.5. The ACCC conducted an interested party consultation process following the release of 

its draft determination. The Domgas Alliance and the Applicants provided additional 
submissions.  
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6.6. The Applicants and interested parties were provided with an opportunity to call a 
conference following the release of the ACCC’s draft determination. No party 
requested a conference.  

 
6.7. The views of Applicants and interested parties are outlined in the ACCC’s evaluation 

of the proposed conduct in Chapter 7 of this determination.  Copies of public 
submissions are available from the authorisations register on the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter. 
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7. ACCC evaluation 
 
7.1. The ACCC’s evaluation of the proposed conduct is in accordance with tests found in:  
 

• section 90(8) of the Act which states that the ACCC shall not authorise a proposed 
exclusionary provision of a contract, arrangement or understanding, unless it is 
satisfied in all the circumstances that the proposed provision would result or be 
likely to result in such a benefit to the public that the proposed contract, 
arrangement or understanding should be authorised. 

 
• sections 90(6) and 90(7) of the Act which state that the ACCC shall not authorise a 

provision of a proposed contract, arrangement or understanding, other than an 
exclusionary provision, unless it is satisfied in all the circumstances that: 

 
o the provision of the proposed contract, arrangement or understanding would 

result, or be likely to result, in a benefit to the public and 
 
o this benefit would outweigh the detriment to the public constituted by any 

lessening of competition that would result, or be likely to result, if the 
proposed contract or arrangement was made and the provision concerned was 
given effect to. 

 
• sections 90(5A) and 90(5B) of the Act which state that the ACCC shall not 

authorise a provision of a proposed contract, arrangement or understanding that is 
or may be a cartel provision, unless it is satisfied in all the circumstances that: 

 
o the provision, in the case of section 90(5A) would result, or be likely to result, 

or in the case of section 90(5B) has resulted or is likely to result, in a benefit 
to the public and 

 
o that benefit, in the case of section 90(5A) would outweigh the detriment to the 

public constituted by any lessening of competition that would result, or be 
likely to result, if the proposed contract or arrangement were made or given 
effect to, or in the case of section 90(5B) outweighs or would outweigh the 
detriment to the public constituted by any lessening of competition that has 
resulted or is likely to result from giving effect to the provision. 

 
7.2. For more information about the tests for authorisation and relevant provisions of the 

Act, please see Attachment C. 
 
The market 
 
7.3. The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant market affected by that conduct. 
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7.4. With respect to the relevant market, the Applicants recognise: 
 

… that the ACCC has previously considered the relevant market in domgas related marketing 
matters in WA to be the wholesale market for the domestic supply of gas in WA. For the purpose 
of this application only, the Participants have assessed the market on the basis of the WA 
market.82  
 

7.5. No interested parties specifically addressed the issue of market definition in their 
submissions.  

 
7.6. As noted previously, there are currently no pipelines enabling domgas supply either to 

or from the Eastern States. In addition, there exists no facilities in WA that would 
enable the importation of LNG that could then be subsequently regasified for supply in 
WA. While the international energy market may have some impact on the price of 
domgas there are currently no options for WA purchasers to import natural gas.  

 
7.7. In the ACCC’s determination in 1998 on the North West Shelf (NWS) application for 

authorisation there was a discussion on whether the appropriate product market should 
be limited to gas. At the time a number of interested parties put the view that the 
relevant market should encompass other energy sources. In particular, the Applicants 
argued that their natural gas supply faced competitive pressure from coal, electricity 
and liquid fuels.83  

 
7.8. In its determination the ACCC concluded that while over a long time period natural gas 

may on the margin face competition from alternative energy sources, they did not 
constitute a genuine substitute. In particular, gas was entrenched as the fuel of choice 
for industrial users and that for electricity generators there were significant costs in 
converting from gas fired generation to coal fired generation.84  

 
7.9. The difficulty in substituting other energy sources for gas appears to have been 

demonstrated in the Varanus Island explosion. While some electricity generation was 
able to be transferred from gas to diesel and coal there continued to be significant 
supply disruptions.85 Further, the substantial price increases experienced during the 
period of no supply from Varanus Island was attributed by the Independent Market 
Operator (WA) as due to the increased use of liquid fuels (oil and diesel) in power 
generation.86 This indicates that diesel and oil do not represent economically feasible 
alternative energy sources in comparison to natural gas. 

 
7.10. For the purpose of assessing these applications, the ACCC considers the relevant 

market to be the wholesale supply of domgas in WA or the south west region of the 
State.  

                                                 
82  Applicants’ supporting submission, page 12.  
83  ACCC Authorisation Determination, North West Shelf Project A90624, 29 July 1998, 23. 
84  Ibid, page 25.  
85  The Senate (Cth) – Standing Committee on Economics, Matters relating to the gas explosion at Varanus 

Island, Western Australia, December 2008, page 38. 
86  Ibid, page 41.  
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The counterfactual 
 
7.11. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by the conduct for 
which authorisation has been sought.87 

 
7.12. Under this test, the ACCC compares the public benefit and anti-competitive detriment 

generated by the conduct in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

 
7.13. In assessing these applications for authorisation the ACCC considers that the key issue 

in forming a view of the relevant counterfactual is the commercial viability of separate 
marketing in the WA domgas market.  

 
7.14. Broadly, interested parties consider that were the ACCC to deny authorisation for the 

proposed conduct, the Applicants would engage in separate marketing. The Applicants 
consider the appropriate counterfactual is: 

 
…where one or more Participants do not consider separate marketing to be commercially viable 
and the introduction of domgas into the WA domgas market is delayed, or at a minimum occurs 
subject to severe constraints which will substantially reduce volumes and increase prices 
compared to joint marketing.88 

 
The commercial viability of separate marketing in the WA domgas market  
 
7.15. In considering the viability of separate marketing, the ACCC considers it is important 

to keep in mind what occurs prior to the point gas is being marketed.  It is common 
practice in the oil and gas sector for exploration risks to be mitigated by parties entering 
into joint ventures.  Should exploration prove successful, exploration joint ventures 
naturally move to production joint ventures – with each producer typically having 
rights to a proportion of each molecule of hydrocarbon produced equal to that of its 
ownership stake in the joint venture.  Overall production volumes and schedules are 
typically determined by the production joint venture.  Gas produced by joint ventures is 
marketed jointly and separately in different markets around the world.  

 
7.16. The Applicants have stated their preference is to separately market from the Gorgon 

project, but consider that while it may be technically possible to separately market in 
the current WA domgas market it is not feasible in commercial or practical terms.89 The 
Applicants submit this is broadly a result of three factors: 

 
a) the structural features of the WA domgas market  
 
b) the greenfields nature of the Gorgon Gas Project and  

                                                 
87  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian    

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of 
Australia (No.2) (1987) ATPR 40-774 at 48,419. 

88  Applicants’ supporting submission, page 42. 
89  Ibid, page 18. 
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c) issues surrounding gas balancing agreements.  

 
7.17. As noted previously, the majority of interested party submissions oppose the granting 

of authorisation for the proposed conduct. Broadly, interested party submissions 
consider that separate marketing is viable in the WA domgas market and dispute the 
factors provided by the Applicants as necessitating joint marketing. In addition, 
interested parties claim that the fact that other joint ventures separately market shows 
that it is feasible for the Gorgon Gas Project. 

 
7.18. Further, interested parties refer to the experience of separate marketing from the 

Pohokura gas field in New Zealand. 
 
The structural features of the WA domgas market  
 
Applicants’ submission 
 
7.19. The Applicants’ note the ACCC’s 1998 NWS authorisation decision in which the 

ACCC concluded that the structural features of the WA domgas market made separate 
marketing unfeasible. The Applicants submit that the market features the ACCC listed 
in its determination as being an indication of enabling viable separate marketing are 
still not evident.90 An outline of the ACCC’s 1998 NWS determination, including the 
listed market features, is provided from paragraphs 5.5 – 5.14.  

 
7.20. The Applicants acknowledge that they will separately market their respective LNG 

entitlements. However, they consider that this is possible because of the nature of the 
global LNG market. In particular, that it has a large and diverse mix of suppliers and 
customers, short term trading and spot sales occur and there is a level of transparency 
both for demand and pricing.91 The Applicants note that the fact they are separately 
marketing their LNG from Gorgon reinforces their position that where they can 
separately market, they will. 

 
7.21. The Applicants note that there are a limited number of sources of domgas in the WA 

market. Currently, two producers account for approximately 95 per cent of total 
domgas supply. By 2015 there are forecast to be at least six joint venture projects 
supplying domgas into WA.92 

 
7.22. The Applicants submit that the WA domgas market continues to be dominated by a 

small number of very large customers with the six largest customers accounting for 
over 90 per cent of domgas consumption. While recognising that overall demand for 
domgas in WA has increased substantially over the last 30 years, the Applicants note: 

 
…the high degree of customer concentration has been a consistent characteristic of the WA 
domgas market.93 

                                                 
90  Applicants’ supporting submission, page 19.  
91  Ibid, page 20. 
92  Ibid, page 21. 
93  Ibid, page 23. 
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7.23. Further, the Applicants consider that supply to these customers is under long term 

contracts resulting in ‘lumpiness’ in demand for new sources of domgas. The 
Applicants submit: 

 
The ‘lumpiness ‘ of demand in WA continues to present very significant challenges for new 
domgas projects in modelling likely demand and the consequential level of cashflow over time 
periods many years into the future.94 

 
7.24. This lumpiness of demand with long term contracts coupled with a limited domgas 

transmission network results in the WA market being illiquid. The Applicants note that 
unlike mature overseas markets there is no integrated network of pipelines, with only 
three major pipelines transporting domgas in WA.95 The Applicants also submit: 

 
The inflexibility in deliverability of gas by WA’s largest gas pipelines, as well as a reluctance to 
expand gas transmission capacity unless large customers contracts underwrite the expansion, 
discourages gas producers from providing spare gas production capacity and prevents the 
development of a liquid gas market.96 

 
7.25. The Applicants submit that the effect of long term contracts with minor variation 

allowances results in little demand for short term supply which might give rise to the 
emergence of a spot or secondary market. As opposed to overseas markets such as the 
US and UK, in WA there is an absence of intermediary services such as energy traders 
and aggregators. The Applicants note the limited number of trades that occurred on the 
Gas Bulletin Board following the Varanus Island explosion. The Applicants consider 
that the existence of secondary trading intermediaries is a key factor in contributing to a 
liquid gas market.97 

 
7.26. Finally, the Applicants consider that a lack of storage options exist in WA to enable 

domgas producers to store, lend or park domgas to address imbalances in supply and 
demand. The Applicants are of the view that storage facilities allow producers and 
buyers to manage imbalances that result from demand fluctuation, field production 
requirements and project equity shares.98 

 
Interested party submissions  
 
7.27. Interested party submissions that oppose the granting of authorisation broadly consider 

that the WA domgas market has developed the necessary market features to make 
separate marketing viable since the ACCC’s NWS determination in 1998.  

                                                 
94  Applicants’ supporting submission, page 19, page 24. 
95  Ibid, page 24.  
96  Ibid, page 25.  
97  Ibid, page 27.  
98  Ibid.  
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7.28. The Domgas Alliance (comprising the following member entities: Alcoa of Australia, 

Alinta, Burrup Fertilisers, Dampier Bunbury Pipeline, ERM Power / NewGen Power, 
Fortescue Metals Group, Horizon Power, Newmont Australia, Synergy, Verve Energy 
and Murphy Oil) considers that the WA market has undergone a fundamental 
transformation since the mid 1990s, in particular: 

 
• the breadth of the domestic market and size of domestic demand 
• the number of direct gas customers 
• the number of parties buying through aggregators, many of whom could also elect to purchase 

directly from gas producers 
• the entry of brokers providing gas trading services to gas users 
• short and long-term trading in gas transmission capacity and physical gas 
• additional transportation and storage options 
• the flexibility within the Dampier to Bunbury Natural Gas Pipeline system to deal with supply 

and demand imbalances and 
• connectivity between gas pipelines in Western Australia – gas can now be traded either 

physically or commercially in any part of the system.99  
 
7.29. Alcoa separately submitted that the WA domgas market has undergone development: 
 

• The downstream market now contains ~30 direct purchasers of natural gas.  
• Alcoa once had a market share of ~50% of the natural gas consumption and is now only ~25% 

of the total demand for natural gas in WA. 
• NWSG market share has reduced from 100% to ~70%.  
• New entrants in the market are BHP, Apache, Santos, Kufpec and Perth Basin suppliers.  
• Gas supply and transmission is now often traded via third parties and systems have been set-up 

on the DBNGP to enable and promote the sale of surplus gas supplies.  
• Gas suppliers now offer short-term gas supplies and spot trades.  
• Gas traders are now evident in the market helping to balance the competing needs of take or pay 

obligations and varying customer consumption.  
• Park and loan arrangements exist which allow users to balance gas needs by utilising surplus 

gas stored in the pipeline.  
• Gas storage at Mondarra has become a critical source of balancing gas for consumer’s 

portfolios.100  
 

7.30. Addressing the issue of spot or secondary trading in the WA domgas market DBP 
submits that there is gas trading exchange facilities on the Dampier to Bunbury Natural 
Gas Pipeline (DBNGP). Further, on some days the amount of gas traded through the 
exchange operated by DBP represents up to 10 per cent of gas delivered into the 
DBNGP.101 DBP goes on to describe that: 

 
…major customers all diversify their purchase arrangements across suppliers and even maintain a 
number of contracts with different terms and conditions with each supplier. These practices are 
creating a degree of liquidity in the Western Australian market which did not exist in 1998.102 

 
7.31. In contrast, the NWS Sellers do not consider that arrangements on the DBNGP 

represent a viable storage option: 
 

NWS Gas does not believe the DBNGP could appropriately or commercially be used 
simultaneously by all individual domestic gas producers in WA, either jointly or individually, as a 
large volume gas storage system or ‘gas loaner’ for underlying reserves balancing purposes.103  

                                                 
99  Submission from the Domgas Alliance, 8 June 2009, page 12. 
100  Submission from Alcoa, 8 June 2009, pages 5 -6. Submission from Synergy, 9 June 2009, page 3. 
101  Submission from DBP, 4 June 2009, page 3.  
102  Ibid.  



 

DETERMINATION                                                                       A91139 – 40, A91160 – 61 32

 
7.32. In its submission in response to the draft determination, the Domgas Alliance stressed 

that the WA domgas market does have the necessary characteristics to support separate 
marketing. In particular, the Domgas Alliance notes the flexibility and storage options 
available on the DBNGP and the Moondarra storage facility in the Perth Basin. On the 
issue of short term trading the Domgas Alliance submits: 

 
An initiative by a privately owned West Australian based company, backed by a number of well 
established  WA gas market participants, is likely to see an industry driven, independent and WA 
focused trading mechanism being launched during 2010. In addition to short to medium term 
trades, this initiative also aims at providing its members with market and pricing information 
presented in an aggregate number.104 

 
7.33. The Domgas Alliance also questioned whether separate marketing is dependent on gas 

producers having access to significant storage that is capable of storing a number of 
years worth of production: 

 
In practice, producers have the alternative of leaving the gas in the ground unprocessed, or 
diverting gas to LNG production. This is basic industry practice which places commercial 
pressure but not an absolute obligation on the producer to enter into an onsale arrangement.105 

 
Applicants’ further submissions 
 
7.34. On 31 July 2009 the Applicants provided a further submission that addressed a number 

of the issues raised by interested parties about the market features of the WA domgas 
market. While acknowledging that there had been some development in certain market 
features the Applicants consider that they were not sufficiently developed to support 
separate marketing.106 

 
7.35. While acknowledging the existence of the Mondarra storage facility with its current 

capacity of 10-12TJ/day, the Applicants consider that: 
 

Compared with the potential storage needs from the Project output of 300 TJ/day, the Mondarra 
facility will clearly be of limited use even if it could be assumed that Gorgon could acquire 100% 
of its capacity.107 

 
7.36. The Applicants further consider that storage options and park and loan facilities offered 

on the DBNGP may not be able to accommodate the large volumes of gas from the 
Gorgon project. In addition: 

 
…DBP’s park and loan and line storage is for day to day, or month to month, balancing needs. It 
would not allow a Participant to store tens and possibly hundreds of PJs of gas if the Participant 
suffered marketing failure in respect of its production entitlement…108 

 
7.37. In response to interested party submissions noting the increase in the number of 

domgas customers, the Applicants submit: 

                                                                                                                                                            
103  Submission from NWS Sellers, 18 August 2009. 
104  Submission from the Domgas Alliance, 8 October 2009, page 10. 
105  Submission from the Domgas Alliance, 3 November 2009, page 8. 
106  Applicant’s submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 7.  
107  Ibid, page 8.   
108  Ibid.  
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The Participants accept that there has been an increase in the number of customers in WA. Again, 
what the Participants dispute is the significance of this increase, given that the overwhelming 
majority of demand in WA continues to come from the six largest customers.109 

 
7.38. The Applicants provided a further submission in response to the Domgas Alliance’s 

submission on the draft determination. On the issue of the characteristics of the WA 
domgas market, the Applicants broadly submit that proposed developments in storage 
capacity or secondary trading should not be accorded any weight in the ACCC’s 
analysis. The Applicants also note the recommendations of the Gas Supply and 
Emergency Management Committee and consider: 

No timeframe has been included in the recommendation, and the likely implementation of the 
Committee’s recommendations is uncertain.110 

ACCC’s view 

7.39. As noted in a number of submissions, the WA domgas market remains predominantly 
based on long term bilateral contracts for gas purchases and gas transportation.111 
Consequently, the ACCC is of the view that the WA market continues to demonstrate a 
‘lumpy’ demand profile where domgas consumption does not move in steady 
increments but rather significant steps. This is partly a result of the market 
characteristics where the large purchasers are industrial/mining users and contracts are 
written to correspond with an expansion or new development. For example, the 
Reindeer domgas project that is scheduled to commence in 2011 will produce a 
significant step up in WA’s domgas production. The Reindeer project announced it 
would go ahead following the signing of a foundation customer in the form of a 
significant new mining venture.  

 
7.40. While the ACCC accepts that there has been an increase in the number of domgas 

purchasers since the ACCC last considered the WA domgas market in 1998, it remains 
dominated by a handful of large customers. Approximately 90 per cent of domgas 
purchases are from six large customers. In addition there has been no significant entry 
into the supply side of the domgas market since 1998 with the NWS and Apache 
Energy fields still accounting for the vast majority of supply.    

 
7.41. The ACCC considers that the long term contractual nature of the WA domgas market 

appears to impact on the lack of structural features needed to support separate 
marketing. While the ACCC acknowledges that trading occurs between domgas 
purchasers both bilaterally and through the DBNGP trading exchange, there is currently 
no formal spot or secondary market. The ACCC notes the small number of trades for 
relatively small volumes of gas executed on the GBB following the Varanus Island 
explosion and cut in supply.  

 
7.42. The lack of a transparent trading exchange or spot market prevents price and volume 

discovery. Further, it hampers the development of financial markets that would enable 
both purchasers and producers to manage risk through activities such as hedging.  

                                                 
109  Applicant’s submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 9.  
110  Applicants’ further submission post draft determination, 23 October 2009, page 3. 
111  Submission from DBP, 4 June 2009, page 2. 
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7.43. The ACCC notes the recommendations of the Gas Supply and Emergency Management 

Committee’s Report to the WA Government. In particular, the recommendations 
concerning the establishment of a Gas Bulletin Board/secondary trading and the 
expansion of storage facilities. The ACCC considers that these developments 
demonstrate the potential of the market to develop in the medium term. However, the 
ACCC notes the recommendations have not been implemented, nor are there any firm 
timelines for their implementation.  

 
7.44. The ACCC notes that transport of domgas in WA continues to be predominately 

conducted through the DBNGP. Pipeline access and expansions appear to generally 
require long term contracts, with DBNGP requiring 15 year contract length.112 

 
7.45. The ACCC is of the view that the long term contractual nature of domgas supply may 

have hampered the development of storage options in the WA domgas market. Since 
the ACCC NWS determination in 1998, the only storage facility to be developed is the 
Moondara facility, which has a capacity of 12 TJ/day or approximately one per cent of 
the domgas market. In contrast, the Iona storage facility in Victoria operated by TRU 
Energy has the capacity to inject approximately 320 TJ/day up to a total of 12 PJ.113  

 
7.46. The ACCC accepts that the Gorgon partners have the option of leaving their respective 

individual domgas entitlements in the fields should they not be in a position to supply 
or not be willing to supply at that point in time. However, the ACCC considers that in 
such a situation the Gorgon partners would require a gas balancing agreement to 
determine how the joint venture would resolve issues of compensation and future 
production shares when one partner did not withdraw their full entitlement from the 
fields. The ACCC’s assessment of the feasibility of entering a gas balancing agreement 
in the WA domgas market is provided in paragraphs 7.75 - 7.80.   

 
7.47. The ACCC considers that since its consideration of the WA domgas market in 1998, 

the market has developed only marginally. The ACCC further considers that the lack of 
development in market features can at least in part be attributed to the long term 
contractual nature of the market. In a market where the majority of large users are 
industrial or mining organisations there appears to be a preference to write long term 
contracts that match the development of a resource. The ACCC is of the view that a 
short term contractual environment would assist in the development of market features 
such as storage and secondary trading as parties seek to manage the commercial risks 
of only a limited contracted volume at a certain price.  

                                                 
112  Economic Regulation Authority WA, Revised Access Arrangement for the Dampier to Bunbury Natural Gas 

Pipeline, 21 November 2006.  
113  TRU Energy, TRU Energy Social and Environment Report, 2007, page 5.  
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7.48. The ACCC notes that the Applicants refer to the US and UK markets as examples of 

the structural market features that are needed to enable separate marketing. The 
Concept Economics report prepared for the Applicants notes that in the US there are 
more than 210 natural gas pipeline systems, 399 storage facilities and 49 natural gas 
import and export points.114 While it is beneficial to note these overseas examples as a 
point of reference for markets where separate marketing is occurring, it does not 
necessarily mean that a market has to be at such a stage of development for separate 
marketing to be feasible.  

 
7.49. The ACCC considers that in the medium term, with the introduction of new suppliers 

and other potential developments following the Varanus Island incident, the WA 
domgas market has the potential to develop some of these features. 

 
The greenfields nature of the Gorgon Gas Project 
 
Applicants’ submission 
 
7.50. The Applicants note that the ACCC in previous matters, such as the 2006 PNG 

authorisation, has considered that separate marketing was unlikely to be feasible in 
greenfields projects (projects in developmental phase). Joint marketing is needed to 
overcome the structural problems of immature and illiquid markets, particularly in 
greenfields projects where there are large lead times and large amounts of capital 
expenditure.115  

 
7.51. The Applicants submit that between Final Investment Decision (late 2009) and first gas 

(2015), the project will continue to be greenfields as extensive infrastructure is put in 
place: 

 
…the Participants will still be in the process of making key decisions about the development of 
the domgas component of the Project, including the funding for specific investments such as the 
domgas pipeline and the timing of construction facilities.116 
 

7.52. The Applicants reference a Synergies Consulting Report which considers that in the 
early stages of project development when considerable amounts are being invested and 
the markets are relatively new, the risks imposed from ex post competition are large. 
Consequently, joint marketing can be essential for the investment to take place.117 

                                                 
114  Concept Economics, Marketing of Natural Gas in Western Australia, 1 December 2008, page 57.  
115  Applicants’ supporting submission, page 28. 
116  Ibid.  
117  Ibid. 
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Interested party submission  

7.53. The Domgas Alliance considers that joint marketing and selling of the Applicants’ 
domgas entitlements is not required to support the investment in and development of 
the Gorgon project for the following reasons: 

 
• the WA domestic gas market has undergone significant transformation over the past 10 years – 

the market structure barriers asserted by the applicants’ no longer apply; 
• Shell and its partners sell separately from the Pohokura gas field – a major greenfields project – 

despite originally claiming it was impossible to do so; 
• Shell, Chevron and ExxonMobil already enjoy immense market power in the WA domestic 

market vis-a-vis consumers; 
• Shell, Chevron and ExxonMobil are already selling Gorgon LNG separately through large, long 

term contracts; 
• Domgas investment and supply represents only a small component of the overall Gorgon 

Project – LNG will account for the bulk of project investment and expected revenues; and 
• It is proposed that there will be a significant delay between LNG and first domgas supply.118  

 
7.54. The Domgas Alliance, in a submission on 27 August 2009, considered: 
 

…as the ACG Report points out, domestic gas represents a very small proportion of the total 
project – less than 5 per cent of the Greater Gorgon gas resource, and less than 5 per cent of total 
project revenue. 
 
It is unreasonable for the applicants to argue that cartel selling is necessary to underpin Gorgon 
investment when they continue to sell separately to overseas customers in relation to 95 per cent 
of Gorgon gas.119 

 
ACCC’s view 
 
7.55. As noted by a number of interested parties, the domgas component will be a small 

percentage of the overall Gorgon project with LNG comprising the vast share of 
investment and subsequent sales. However, the ACCC considers that the domgas 
component of the project should be considered as a separate quantifiable investment 
with its own risk and return profile.  

 
7.56. The domgas processing facilities will be constructed after the completion of the third 

LNG train and in doing so will incur development costs separate from the LNG 
component. Further, domgas will be processed, transported and incur costs separately 
from LNG production and will be sold to different customers in a different market 
environment. For these reasons the ACCC considers it is reasonable to conclude that 
the domgas component will be considered as a separate investment by the Applicants.  

                                                 
118  Submission from the Domgas Alliance, 8 June 2009, page 60. 
119  Submission from the Domgas Alliance, 27 August 2009, page 8.  
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7.57. The ACCC is of the view that the Gorgon domgas project is a greenfields project and 

bears the additional costs and risk that come with it. In particular, the ACCC considers 
that for gas projects such as Gorgon, the necessity of signing foundation or large 
customers prior to the project commencing construction is paramount. The ACCC 
notes the example of the Reindeer field that was delayed in December 2008 following 
the inability to sign a foundation customer.120 As noted previously, the Reindeer project 
was announced to go ahead in January 2009 following the signing of the CITIC Pacific 
contract.  

 
7.58. As a greenfields project, the domgas component of Gorgon faces the additional risk of 

obtaining customer contracts to underwrite investment and meet financing 
requirements. The ACCC considers that joint marketing will enable the Applicants to 
aggregate their respective entitlements in such a manner that they will be better able to 
attract foundation customers.  

 
7.59. The ACCC acknowledges that the Applicants are required to reserve 2000PJ of gas to 

supply into the WA market under the State Agreement. The ACCC notes, however, that 
this requirement is subject to such supply being ‘commercially viable.’ If separately 
marketing, it is likely to be more difficult for sufficient foundation volumes to be sold 
as each applicant would need to reach agreement with a foundation customer.  The 
domgas project may be delayed as a result, until all parties have entered into foundation 
contracts and the project becomes commercially viable for each applicant.  

 
Gas balancing agreements 
 
7.60. Gas balancing agreements (GBA) are entered into between partners in a gas producing 

joint venture when they are separately selling their entitlements. The intent of a GBA is 
to set out how production from the field(s), will be balanced amongst the owners if one 
or more of the co-owners takes more or less than its allocated share of production. The 
GBA will cover a range of issues such as when to balance, ways to balance, price of 
gas for balancing purposes, acquisition ownership issues, nominations and allocation 
procedures and what occurs if one of the partners leaves the joint venture, is replaced or 
becomes insolvent. 

 
Applicants’ submission 
 
7.61. The Applicants note that were authorisation to be denied and the Applicants 

subsequently decided to commence separately marketing, then a GBA would be a 
prerequisite. The Applicants consider that the market conditions in the WA market are 
fundamentally different to those in overseas markets such as the US and UK where 
GBAs are used.  

 
7.62. The Applicants accept that it may be possible to technically draft a GBA in the context 

of the Gorgon project however the key issue is: 
 

…whether any company would conclude that such agreements were acceptable on a commercial 
or practical basis due to the potential risks…121 

                                                 
120  Bloomberg.com, Apache, Santos Delay A$900 Million Gas Field Project, 8 December 2008.  
121  Applicants’ supporting submission, page 33. 
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7.63. The lack of a spot or secondary market and the long term contract nature of the WA 

market cause the Applicants to conclude that GBAs are not feasible from a commercial 
perspective in the WA domgas market.  The Applicants note that: 

 
…even if separate marketing was hypothetically possible then a likely scenario would involve 
one joint venture party securing a substantial domgas sale and thereby becoming a large 
overlifter, which would require the other parties to defer substantial revenues for a long period of 
time.122 

 
7.64. The Applicants acknowledge that they will be entering into a GBA in relation to the 

LNG component of the project. However, they are of the view that a GBA for LNG is 
possible due to the nature of the global LNG market features, namely a large and 
diverse mix of suppliers and customers, the existence of spot sales which provide 
transparency as to demand and pricing and the ability to settle imbalances through 
secondary trading.123 

 
Interested party submissions  

7.65. DBP dispute the claims by the Applicants that the global LNG market is fundamentally 
different from the WA domgas market in terms of the proportion of trades that are 
executed in a spot market. DBP appears to further submit that the Applicants should be 
able to execute a GBA across its entire production, both LNG and domgas: 

 
As the gas balancing arrangements are encapsulated in agreements between the Participants 
within the joint venture, there is no impediment to those arrangements being effected at a point in 
the process upstream of the split in the gas stream between LNG and domestic gas streams.124 

 
7.66. Concerning the Applicants claims about the difficulties of entering into a GBA for 

domgas, Alcoa submits: 
 

…the Dampier to Bunbury Pipeline would be more than willing to provide a practical mechanism 
which would allow gas stored in the pipeline to be used to balance the varying requirements of 
the Joint Venture partners. In addition large users like Alcoa would also be able to use flexibility 
within their own gas supply portfolios to help the JV manage gas balancing.125 
 

7.67. The Domgas Alliance considers that the operational measures, such as a GBA, to 
enable separate selling are well known and can be practically implemented. The 
Domgas Alliance notes that Shell and its partners in the Pohokura joint venture in New 
Zealand have been able to implement balancing measures despite previously arguing 
that it would present “insurmountable difficulties.” The Domgas Alliance further 
submits that gas balancing and nomination arrangements are already in place in the WA 
market: 

 
• as part of the NWSJV involving domestic gas sales from two separate domgas joint ventures 

with two separate ownership structures, and 
• with Shell, Chevron and ExxonMobil selling LNG separately from the Gorgon Project; 
• to manage the supply of gas from the Io field, including BP’s share, to the Gorgon Project.126 
 

                                                 
122  Applicants’ supporting submission, page 34.  
123  Ibid, pages 34 – 35.  
124  Submission from DBP, 4 June 2009, page 6. 
125  Submission from Alcoa, 8 June 2009, page 7.  
126  Submission from the Domgas Alliance, 8 June 2009, page 49. 
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7.68. The NWS Sellers, however, have responded concerning the arrangements at the NWS: 
 

There are no gas balancing arrangements in place within the NWS Project. There are also no 
accounting or other mechanisms, in place or that could readily be adapted, to allow for separate 
sales of domestic gas.127 
 

7.69. The Domgas Alliance in their additional submission dated 8 October 2009 further 
stress the storage and flexibility allowances on the DBNGP and its ability to meet the 
Applicants balancing requirements by noting: 

 
The DBNGP provides shippers with an unconditional Accumulated Imbalance Limit of +/- 8 per 
cent of Contracted Capacity and a conditional limit of +/- 20 per cent – which are among the most 
generous in the world; 
 
Given that the current Contracted Capacity across all firm services on the DBNGP exceeds 800 
TJ/day, this equates to over 160 TJ/day – which is more than the proposed initial production 
target for the Gorgon project.128 
 

7.70. The Domgas Alliance further submitted following the draft determination that the 
Applicants have greatly exaggerated the risks of gas balancing and that utilising the 
LNG production presents a solution to potential commercial risks: 

 
…the Gorgon participants have failed to explain how any production could not be diverted to 
LNG production, given LNG production is expected to account for the bulk of production.129 

 
Applicants’ further submission 
 
7.71. In the Applicants’ further submission of 31 July 2009 they address a number of issues 

raised by interested parties concerning gas balancing. The Applicants further submit 
their view of the market structures of the domgas market and how this impacts on the 
ability to enter into a GBA: 

 
It is essential for effective gas balancing for the Project to have available gas storage facilities 
able to park excess gas from a 300 TJ/day operation; an established spot market freely able to 
purchase excess gas at competitive and transparent prices in order to settle potentially large 
imbalances; and infrastructure able to support the day to day transmission and sale of excess gas 
or the purchase of shortfall gas. This is simply not the case in the WA domgas market.130 

 
7.72. In addition, the Applicants broadly submit that interested party examples of operational 

balancing do not represent balancing in the form that would be required were they to 
engage in separate marketing. There is no balancing between the two NWS joint 
ventures, rather amounts above a certain level are merely purchased or financially 
settled between the two ventures. The situation with the BP Io field supplying Gorgon 
is an offtake or purchase agreement where BP sells gas to Shell for processing through 
the Gorgon infrastructure. Finally, as previously submitted, the Applicants consider it is 
possible to enter into a GBA for the LNG component of the project as the global LNG 
market is fundamentally different to the WA domgas market.131 

 
                                                 
127  Submission from the NWS Sellers, 18 August 2009. 
128  Submission from the Domgas Alliance, 8 October 2009, pages 7-8.   
129  Submission from the Domgas Alliance, 3 November 2009, page 7. 
130  Applicant’s submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 10. 
131  Ibid, pages 11-13. 
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7.73. The Applicants address the risk they would face in entering into a GBA by noting: 
 

…the Participants do not believe it is appropriate that they should be forced to enter gas balancing 
agreements and accept significant investment risks where the market’s structural characteristics 
makes the level of risk of material imbalances arising unacceptably high.132  

 
7.74. The Applicants do not consider it feasible to balance any domgas imbalances that may 

arise through separate marketing with their respective LNG entitlements. In particular, 
the Applicants note their joint and several obligation under the State Agreement: 

 
The joint and several nature of the 2000 PJ Obligation would provide a Participant the means to 
delay or avoid its shared responsibilities by ‘pushing’ more of the 2000 PJ Obligation onto the 
other Participants. This is because when the netback price of LNG is higher than the netback price 
for domgas, this will create a clear economic incentive for one or more of the Participants to sell 
LNG instead of domgas, thereby leaving the other Participant(s) to supply domgas in fulfilment 
of the 2000 PJ Obligation.133 

 
ACCC’s view 
 
7.75. The ACCC considers that without a functioning spot/secondary market and lack of 

significant storage options there exists a high commercial risk to the Applicants in 
attempting to enter into a GBA for their domgas entitlements.  A functioning spot or 
secondary market is crucial in enabling price discovery in the situation where parties to 
a GBA are required to be either compensated or to compensate under a GBA. For 
example, a party may have underlifted their domgas entitlement during a certain period 
and consequently be entitled to financial compensation from the other joint venture 
partners. In a market such as WA where there exists no clear market price the joint 
venture partners may have considerable difficulty reaching an agreement on 
compensation. This is reflected in the arbitration process currently underway between 
Alinta Sales and the North West Shelf gas joint venture over the periodic reset of the 
market price Alinta pays for domgas.134  

 
7.76. In addition, a GBA that uses in-kind balancing to compensate underlifters may be 

problematic in an environment such as that in the WA domgas market. In particular, the 
long term contractual nature of the market is likely to prevent a party that under lifted 
from being able to find buyers to exactly match the profile of gas quantities it must now 
sell to come into balance. This risk is magnified by the fact that a number of new 
potential suppliers of domgas are expected to commence supply into WA around the 
same time as Gorgon. 

                                                 
132  Applicant’s submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 10.  
133  Applicants’ further submission, 24 August 2009.  
134  Babcock & Brown Power, ASX Release: Arbitration subpoena process has commenced in relation to Alinta, 22 

October 2009. 
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7.77. The ACCC accepts that having access to significant storage is a crucial component of 

being able to enter into a GBA as it enables a partner the option of deferring supply if it 
is not able to or chooses not to enter into a gas sales agreement at the time of 
production. By storing the gas, the partner retains ownership of its entitlement until the 
time that it is willing or is able to enter into a gas sales agreement for its entitlement. As 
noted in the Allen Consulting Group (ACG) Report, a storage facility capable of 
injecting 100 TJ/day for 180 days may be required for the volumes that Gorgon 
proposes to produce.135 The ACCC considers that no facility in WA currently has this 
capacity. The ACCC further considers that while the DBNGP can offer imbalance 
flexibilities and short term storage it does not have the ability to store large volumes of 
domgas for an extended period.  

 
7.78. Without the necessary risk mitigating features, such as significant long term storage 

and secondary market trading, the ACCC is of the view that the commercial risks of 
entering a GBA are such that it is likely to alter one or more of the Applicants views on 
the viability of the domgas component of the project. In particular, one partner to the 
Joint Venture may consider that the risk is such that it is not prepared to enter into a 
GBA thereby delaying the commencement of supply from the domgas component of 
the project. Alternatively, the Applicants may seek to pass on the additional risk 
premium borne by entering the GBA onto customers in the form of higher domgas 
prices.  

 
7.79. The ACCC accepts the Applicants’ submission that balancing with LNG production is 

not commercially feasible due to the joint and several gas reservation obligation under 
the State Agreement and the potential for inequitable balancing outcomes due to the 
pricing differential between LNG sales and domgas sales. While theoretically a Gorgon 
partner may be able to place excess or unallocated domgas production into the LNG 
stream it may be difficult in the future to withdraw from the LNG stream to meet 
domgas commitments when LNG production is fully committed in long term contracts.  

 
7.80. The ACCC does acknowledge that were gas producers in WA to separately market 

their gas, it would be likely to create market opportunities for the entry of providers of 
gas storage and facilitate a more comprehensive secondary market. 

 
Pohokura gas field  
 
7.81. A number of interested party submissions have raised the New Zealand Commerce 

Commission’s (the Commerce Commission) September 2003 authorisation 
determination and June 2006 revocation with regard to the Pohokura gas field. The 
authorisation enabled the Applicants (Shell, OMV and Todd) to jointly market and sell 
gas produced from the Pohokura field.  

 
7.82. A summary of the Pohokura matter prepared by the ACCC is provided at  

Attachment F.  

                                                 
135  Allen Consulting Group, Report to the ACCC: Gorgon Gas Project Joint Venture Application for 

Authorisation of Joint Marketing, 24 July 2009, page 20. 
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Interested party submissions  
 
7.83. Interested parties have drawn parallels between Pohokura and the Applicants’ proposed 

arrangements to demonstrate that the claims of the Applicants that separate marketing 
is not feasible are overstated. Synergy submits: 

 
The fact that the Pohokura joint venture partners were able to separately market and sell gas with 
no detrimental effects indicates that a joint marketing approach is not a pre-requisite in 
determining whether a gas field should or should not be developed.136 
 

7.84. The Domgas Alliance notes the Pohokura matter and submits: 
 

Despite claiming separate selling to be “difficult if not impossible,” “virtually infeasible” and 
with “no feasible means of marketing gas”, separate selling subsequently took place with no 
delays to production when the three partners were unable to agree to joint selling arrangements.  
 
Accordingly, Shell and its partners sell separately despite originally claiming it was impossible to 
do so and that there would be no development in the absence of authorisation for joint selling.137 
 

7.85. The Domgas Alliance further notes that the NZ Pohokura Applicants at the time of 
applying had drawn parallels between Australia and New Zealand in terms of the 
market characteristics: 

 
“The Australian gas markets are described in contrast as ‘contract’ or ‘project’ markets where gas 
is only produced to meet specific contractual obligations. Like Australia, gas in New Zealand is 
only produced to meet specific contractual obligations.”138 

 
Applicants’ further submission 

7.86. In response to the issues raised by interested parties concerning the Pohokura matter, 
the Applicants submit: 

 
While the Participants acknowledge that, on its face, Pohokura implies that separate marketing 
may be possible in specific circumstances, these circumstances are not directly comparable with, 
and have no specific application to, the Project.139 

 
7.87. In concluding that the Pohokura matter is not comparable to the Gorgon Project, the 

Applicants consider that due to the then state of the NZ market with serious concerns of 
a significant gas supply shortfall, it was more likely that: 

 
• each participant would be able to separately sell their production entitlement; 
• the length of contracts that buyers would be willing to enter into would be for a sufficient period 

to enable the participants to sell a substantial share of their anticipated life of field entitlements; 
and 

• the price that buyers would be willing to pay under such contracts would provide the necessary 
cashflow to meet the project economics and support investment by the participants.140  

 

                                                 
136  Submission from Synergy, 9 June 2009, page 6.  
137  Submission from the Domgas Alliance, 8 June 2009, page 35. 
138  ‘Applicants submission in the Pohokura case, para. 20’ from submission from the Domgas Alliance, 8 June 

2009, page 35. 
139  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 24. 
140  Ibid, page 22. 
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7.88. The Applicants consider that there are not the equivalent security of supply concerns in 
WA, noting that WA’s reserves are sufficient to meet hundreds of years of domgas 
demand.  Further, while the Gorgon Project will be a sufficient addition to the WA 
market it will augment supplies rather than being the only significant supply to replace 
declining production – as Pohokura was at that time in New Zealand.141 

 
7.89. The Applicants are of the view that in comparison to Pohokura the supply/demand 

balance for production from the Gorgon project is uncertain. While acknowledging that 
there has been a narrowing of the supply/demand balance in the WA domgas market in 
recent years, the Applicants consider that by the time Gorgon commences production 
there is likely to be a significant increase in domgas supply with only incremental 
increases in demand. Consequently, the Applicants are of the view that: 

 
There is a considerably higher risk of marketing failure and sustained gas imbalances for one or 
more of the Participants in the Project.142  
 

7.90. The Applicants compare the technical difficulties of bringing the Pohokura field into 
production in comparison with the Gorgon project in arguing that the two projects are 
not comparable. Broadly, the Applicants consider that Pohokura did not present the 
challenges from an engineering and technical risk perspective that exist in the Gorgon 
project.143  

 
7.91. Finally, the Applicants draw attention to the difficulties the Pohokura partners have 

experienced in trying to reach agreement on terms to balance their gas entitlements. In 
particular, that litigation is currently in progress between the partners over, amongst 
other things, each partner’s separate entitlements to Pohokura gas and the absence of 
agreed gas balancing agreements. The Applicants conclude that this demonstrates the 
inherent risk and complications of separate marketing in an immature market.144 

 
ACCC’s view 
 
7.92. The ACCC considers that Pohokura, while demonstrating that separate marketing is 

possible in a relatively immature market, is not directly comparable to the Gorgon 
project. The ACCC accepts that Pohokura was a relatively technically straightforward 
project to bring into supply in comparison to complexity of Gorgon. In addition, the 
Pohokura joint venture was supplying into a market where demand for gas was 
guaranteed and at a price that would underwrite the investment. In particular, as the 
New Zealand Government submitted, the development of the Pohokura field was 
needed to ensure national energy security.145  

                                                 
141  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009,, page 23. 
142  Ibid. 
143  Ibid, pages 23 – 24. 
144  Ibid, page 24. 
145  New Zealand Commerce Commission, Determination decision 505, 1 September 2003, page 20. 
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7.93. The ACCC notes the submission from the Domgas Alliance following the draft 

determination that points to a number of reports that conclude that the WA domgas 
market will continue to experience a supply shortfall until 2020.146 However the ACCC 
notes the Allen Consulting Report that identified a number of potential projects that 
may commence production prior to or shortly after the Gorgon project commences 
supply.147  

 
7.94. The ACCC considers that it is difficult to make predictions about the level of future 

domgas supply with any degree of confidence. Further, it cannot be guaranteed that the 
level of demand the WA market is currently experiencing will still be the case in six 
years. Several new domgas projects are expected to come into production before or 
shortly after 2015. Coupled with uncertain demand forecasts, particularly the status of 
resource developments, it is reasonable to conclude that the Applicants will face a 
higher investment risk profile than was the case with Pohokura.  

 
7.95. Finally, the ACCC notes that the partners in the Pohokura joint venture appear to be 

experiencing significant problems managing the arrangements associated with separate 
marketing. The ACCC understands that with the urgent demand for the project to 
proceed, the parties left negotiation of a GBA until after project commencement. It has 
subsequently proved very difficult for the parties to reach such an agreement and the 
ACCC understands that no GBA is currently in place. Further, litigation is currently 
occurring between the Pohokura partners over how balancing is managed.148 

 
7.96. The ACCC considers that the Pohokura experience reinforces the greater risks involved 

in seeking to separately market gas in an immature market. 
 
Separate marketing from other WA gas projects 
 
Interested party submissions  

7.97. Several interested parties submitted that separate marketing is occurring from other 
WA domgas joint ventures. Broadly, the interested parties consider that the existence of 
separate marketing at other joint ventures indicates that it is practically and 
commercially viable in the WA domgas market.  

 
7.98. DBP point to the following examples of separate marketing in WA: 
 

Currently the participants in the John Brookes and Reindeer joint ventures (Apache and Santos) 
separately market gas from those production facilities. Further the output from Varanus Island is 
separately marketed by the Harriet and East Spar Joint Venture in addition to Apache and Santos 
separately marketing gas from the John Brookes facilities…149 

                                                 
146  Submission from the Domgas Alliance, 8 October 2009, page 17.  
147  Allen Consulting Group, Report to the ACCC: Gorgon Gas Project Joint Venture Application for 

Authorisation of Joint Marketing, 24 July 2009, page 7. 
148  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 17. 
149  Submission from DBP, 4 June 2009, page 4.  



 

DETERMINATION                                                                       A91139 – 40, A91160 – 61 45

 
7.99. Alcoa also points to the separate marketing of gas from John Brookes, Harriet and 

Perth Basin fields and concludes: 
 

This clearly demonstrates that marketing can and does occur separately in the WA market.150 
 

7.100. The Domgas Alliance provide further details concerning the John Brookes field: 
 

While Apache (55% share, operator) and Santos (45%) initially sold their gas jointly, during later 
marketing efforts, the JV participants could not agree on remaining available reserves. Santos 
took a more aggressive view in respect of available reserves than Apache and decided to market 
additional gas from John Brookes separately, with Apache not marketing any further John 
Brookes gas.151 

 
Applicants’ further submission 

7.101. In the Applicants’ further submission on 31 July 2009 they addressed the issue of 
separate marketing from the John Brookes field: 
 

The Participants understand this arrangement to have come about because Apache has a supply 
shortfall under an existing long term gas supply agreement with a large gas buyer in relation to 
the Harriet joint venture, and so has ‘reserved’ a certain quantity of its share of gas from John 
Brookes to meet its obligations under that agreement. This has left Santos to separately sell its 
share of the equivalent volumes which would otherwise have been contracted jointly. 
Notwithstanding, it would appear that the bulk of gas from John Brookes been jointly marketed 
by Santos and Apache.152 

 
7.102. The Applicants’ understanding is that no other project in WA, such as Harriet or 

Reindeer, separately markets domgas.153 

                                                 
150  Submission from Alcoa, 8 June 2009, page 6. 
151  Submission from the Domgas Alliance, 8 June 2009, page 54. 
152  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 13. 
153  Ibid.  
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ACCC’s view 
 
7.103. The ACCC notes that Santos and Apache Energy are separately marketing some of 

their domgas entitlements from the John Brookes field.154 However, it appears that the 
majority of gas sales concluded from the John Brookes field have been jointly marketed 
and sold as extensions from existing East Spar field contracts.155 For example, the John 
Brookes partners have lengthy contracts with purchasers such as ERM Power and 
Newcrest Mining. Only Santos appears to have actively separately marketed part of its 
entitlement from the John Brookes field and for relatively small volumes. For example, 
in July 2007 Santos announced the signing of two new gas sales contracts with Barrick 
Gold and Jabriu Metals for a collective 9 PJ over 5 years.156 Additionally, on 27 July 
2009 Santos announced an extension of an existing contract with Newmont Mining 
Services with the total sales revenue under the four year contract valued at $100 
million.157 

 
7.104. The ACCC notes that the Harriet Joint Venture appears to be jointly marketing their 

domgas production. In particular, the 66 TJ/day gas supply contract with Burrup 
Fertilisers is jointly marketed and sold.158 Tap Oil, a partner in the Harriet Joint 
Venture, in 2005 entered into a gas sales contract with the John Brookes Joint Venture 
for the supply of 33 PJ. Tap Oil on sells the gas sourced from John Brookes to 
individual customers.159 

 
7.105. The ACCC further notes that Apache Energy and Santos jointly marketed and sold 75 

PJ of their domgas entitlements from the Reindeer project to CITIC Pacific in January 
2009.160 The ACCC has no information to suggest that Apache Energy and Santos are 
likely to separately market the remainder of their Reindeer entitlements. Similarly, the 
ACCC has no information to suggest that BHP Billiton and Apache Energy are likely 
to separately market gas from the prospective Macedon development.  

 
7.106. While the separate marketing of domgas from the John Brookes field indicates that it is 

possible to separately market domgas in the WA market it does not necessarily indicate 
that it is commercially viable for the Gorgon project. The separate marketing from John 
Brookes appears to have been for relatively small volumes with the large contracts 
jointly marketed. Further, while bringing John Brookes into production did require 
additional capital expenditure it also utilised existing infrastructure on Varanus Island. 
Finally, John Brookes production was used to meet existing contracts that were to be 
met through the East Spar field. In comparison, Gorgon will be marketing relatively 
large volumes of gas commencing at 150 TJ/day and increasing to 300 TJ/day from 
new domgas facilities.  

                                                 
154  Santos Media Release, Santos secures $100 million Newmont gas extension in Western Australia, 

 27 July 2009.  
155  Santos Media Release, First production from new Western Australian gas development, 15 September 2005. 
156  Santos Media Release, Santos wins two new WA gas supply contracts, 8 July 2007. 
157  Santos Media Release, Santos secures $100 million Newmont gas supply extension in Western Australia, 27 

July 2009.  
158  Economic Regulation Authority, Discussion Paper: Gas Issues in Western Australia, June 2007, pages 5-6.  
159  Tap Oil Ltd, Investor Presentation, April 2009, page 6. 
160  Santos Media Release, Santos signs US$585 million Sino Iron gas supply contract, 7 January 2009.  
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ACCC conclusion on the most likely counterfactual 
 
7.107. The issue of the commercial viability of separate marketing in the WA domgas market 

is a central consideration to the most likely counterfactual. Theoretically a denial of 
authorisation for joint marketing would result in the Applicants undertaking separate 
marketing. However, there exists the possibility that the Applicants would undertake 
joint marketing without authorisation. As noted in their original submission, they have 
always intended to jointly market and sell their domgas entitlements from the 
project.161    

 
7.108. While the Applicants may engage in joint marketing without authorisation it is unlikely 

noting their concern over regulatory exposure and the reluctance to engage in 
significant joint marketing activities without authorisation.162 The ACCC therefore 
considers that were authorisation to be denied the joint venture partners would most 
likely attempt to engage in separate marketing.  

 
7.109. The ACCC considers that the appropriate counterfactual is one in which the Applicants 

will attempt to separately market their domgas entitlements.  
 
7.110. In this regard, the ACCC notes the conclusion reached in the ACG report: 
 

Separate marketing of the GGJV domestic gas is possible in the WA market, but it is possible, or 
perhaps even likely, that one or more of the GGJV participants will incur economic hurt if 
separate marketing occurred. The market currently has few of the characteristics that would allow 
the Applicants to be confident that they each can secure contractual arrangements for 
comparatively similar lifting profiles and comparatively similar prices. Nor does the WA market 
have the attributes to allow large sellers like the GGJV participants to mitigate their risks through 
gas related financial instruments or deferred supply by access to gas storage facilities.163 

 
7.111. The ACCC is of the view that attempting to separately market is likely to result in 

additional commercial risk due to sales volume uncertainty and managing balancing 
obligations. As a result, separate marketing may produce a delay in the commencement 
of supply from the domgas component of the Gorgon project and the potential for 
lower quantities of domgas being supplied once production commences than would 
have been the case under joint marketing. The additional commercial risk may lead the 
Applicants to require higher prices than otherwise would have been needed in order for 
them to meet their threshold rates of return for investment. 

 
7.112. This assessment appears to be supported by the recent experience of joint ventures 

seeking to separately market their gas in WA and New Zealand. 
 
7.113. A detailed assessment of the impacts of separate marketing is provided in the public 

benefit and public detriment sections of this chapter. 

                                                 
161  Applicants’ supporting submission, page 15.  
162  Ibid.  
163  Allen Consulting Group, Report to the ACCC: Gorgon Gas Project Joint Venture Application for 

Authorisation of Joint Marketing, 24 July 2009, page 29. 
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Public benefit 
 
7.114. Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 

should be given its widest possible meaning.  In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.164 

 
7.115. In considering public benefits, the ACCC considers the extent to which the benefit has 

an impact on members of the community and the weight that should be given to it, 
having regard to its nature, characterisation and the identity of the beneficiaries.  In 
relation to cost savings the ACCC will consider who is likely to take advantage of them 
and the time period over which the benefits are likely to be received.  

 
7.116. As noted in the counterfactual, the Applicants and interested parties have differing 

views on whether separate marketing of domgas from the Gorgon project is viable in 
the WA market. These views have shaped their submissions on the public benefits of 
the proposed arrangements. Broadly, interested parties consider that the public benefits 
of the proposed arrangements would occur and be enhanced were the Applicants to 
separately market. The Applicants are broadly of the view that were they to engage in 
separate marketing the public benefits would be reduced or threatened.  

 
7.117. The ACCC considers that an analysis of the claimed public benefits and interested 

parties views on them can be categorised under the following issues: 
 

• domgas supply - commencement and volume  
 
• level of competition 

 
• price and terms of domgas sales and  

 
• economic development. 

 
Domgas supply - commencement and volume  
 
Applicants’ submission 
 
7.118. The Applicants consider that the domgas component of the Gorgon project will provide 

an important new source of domgas supply: 
 

…the domgas to be supplied by the Project into the WA domgas market will help to meet a 
growing need for domgas in WA, and the existence of greater volumes of domgas will have the 
effect of enabling customers to ensure security of supply (and thereby potentially undertake new 
projects and expansions, as well as meet existing needs), and ensuring prices are not driven 
upwards by a shortage in supply.165 

 
                                                 
164  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association 

Ltd (1976) ATPR 40-012 at 17,242. 
165  Ibid, page 48.  
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7.119. The Applicants submit that were they to engage in separate marketing of their 
respective domgas entitlements it would likely lead to delays in bringing domgas 
supply to the market. Further, it may lead to delays in ramping up production compared 
to a situation where they engaged in joint marketing.166 

 
7.120. Further, a greater volume of domgas will be available in the market at an earlier time 

under joint marketing than would be the case under separate marketing. To support this 
assessment, the Applicants submit that: 

 
• as each Applicant will be restricted to marketing their equity share of domgas, it is 

likely that they will not be able to fully contract their full share 
 
• there would be delays or decisions not to proceed with projects as domgas 

purchasers cannot obtain enough capacity to support large long term volumes as the 
Applicants can only contract their entitlements 

 
• there is no ability for the Applicants individually to underwrite capacity expansions 

on the DBNGP  
 

• there would be reduced incentives for the Applicants to contract above the 
minimum requirements in the State Agreement 

 
• there would be delays in bringing domgas production to market and further delays 

in ramping up production.167  
 
7.121. The Applicants note that they have always intended to jointly market their domgas 

entitlements through the appointed marketer, Chevron. Were they to attempt to engage 
in separate marketing, ExxonMobil and Shell would have to put in place their own 
marketing arrangements. Further, the Applicants would have to separately develop an 
understanding of demand from the project through commencing market inquiries and 
entering into contracts.168 

 
7.122. The Applicants consider that delays in bringing supply to the market would: 
 

Clearly have a significant impact on customers, particularly in periods where domgas is in short 
supply, and may result in the delay of customers bringing their projects online or undertaking 
expansions, or even deciding to abandon new project or expansions altogether.169  
 

7.123. The State Agreement to supply a total amount of domgas at a defined daily volume is 
subject to a ‘commercial viability’ test. The Applicants appear to submit that a denial of 
authorisation may force one or more of the Applicants to reconsider the commercial 
viability of domgas supply. This may lead to delays in the marketing, sale and supply 
of domgas from Gorgon until such a time when market conditions enable commercially 
viable separate marketing.170 

                                                 
166  Applicants’ supporting submission, page 40. 
167  Ibid, page 51.  
168  Ibid, page 41.  
169  Ibid.  
170  Ibid, pages 35 – 36.  
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7.124. The Applicants argue that joint marketing is a key incentive to undertake the project as 

it provides a way of managing the investment and the associated risks. Further, the 
Applicants are of the view that: 

 
…taking the unprecedented move of preventing joint marketing by this greenfields Project would 
indeed dissuade future investment in domgas production.171 
 

Interested party submissions 
 
7.125. Synergy and DBP both query the submission from the Applicants that a lack of 

appropriate marketing resources at each of the Applicants will lead to delays in domgas 
marketing were they to separately market. Synergy notes that the Applicants are global 
companies with experience in the production and sale of gas in WA and overseas, in 
particular they are currently separately marketing Gorgon LNG. Synergy also notes that 
production is not forecast to commence for six years giving the Applicants plenty of 
time to separately market and contract their domgas entitlements.172  

 
7.126. The Domgas Alliance also queries the Applicants claimed difficulty in obtaining the 

necessary marketing resources to undertake separate marketing. The Domgas Alliance 
further rejects the assertion of the Applicants that separate marketing may lead to a 
delay in the project or would put the project investment at risk. As noted previously, the 
Domgas Alliance considers that separate marketing is viable in WA and it is possible to 
enter into a GBA. On the issue of the risk to investment, they submit: 

 
…the applicants’ claim that separate selling of domgas is necessary to underpin the overall 
greenfield Gorgon Project should be rejected: 
 
• domgas only accounts for modest proportion of the overall Project with LNG accounting for 

the bulk of capital investment and expected revenues; 
• there is significant delay between the LNG and domgas components of the Project, with 

domgas delivery only starting at or around start-up of the third LNG train; 
• the Project would have security of cashflows from two LNG trains totalling 10 million tonnes 

of LNG per year – the equivalent of the original Gorgon project before first domgas supply; 
• the 150 TJ/d domgas supply volume is very modest compared to the overall scale of the 

Gorgon Project;173 
 
7.127. Specifically, on the issue of greater volume of domgas being available under joint 

marketing, the Domgas Alliance submits: 
 

The Applicants claim that joint selling will lead to more domgas available in the market because 
of the infeasibility of gas balancing arrangements, the inflexibility of a “project” market with 
lumpy demand, and the higher costs of separately marketing domgas. 
 
… the applicants’ claims regarding the domestic market have no merit. The WA domestic gas 
market has undergone significant transformation over the past 10 years.174 

                                                 
171  Applicants’ supporting submission, pages 35 – 36. 
172  Submission from Synergy, 9 June 2009, pages 4 – 6.  
173  Submission from the Domgas Alliance, 8 June 2009, page 69. 
174  Ibid, page 78.  
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7.128. Additionally, the Domgas Alliance is of the view that the following commercial 

incentives exist for the Applicants to supply domgas without joint marketing: 
 

• there continues to be a serious shortage of gas which has led to a very tight market and 
escalating gas prices; 

• producers have been seeking more than “LNG-netback” prices from domestic customers – 
i.e. a premium return from domestic customers well in excess of that which could be derived 
from LNG exports; 

• demand for gas will continue to grow – WA will require 1,100 TJ/day of additional gas by 
2014-15 to meet new and replacement demand – this is equivalent to the total size of the 
existing market for gas.175 

 
7.129. The Domgas Alliance provided an additional submission following the release of the 

ACCC’s draft determination. In the submission, they address the point that separate 
marketing may lead to a delay in the commencement of domgas from the Gorgon 
project: 

 
To the extent there could be any delay in relation to domgas supply, this is directly attributable to 
the actions of the Gorgon participants to delay domgas supply and volumes to derive maximum 
benefit from an extremely tight domestic market.176 
 

7.130. The Domgas Alliance also queries whether there will be greater supply from the 
Gorgon project under joint marketing as opposed to separate marketing. They note that 
the 10 TJ/day amount that may not be supplied under separate marketing accounts for 
just three percent of the project’s forecast 300 TJ/day volume or less than one per cent 
of WA domgas production.177 

 
Applicants’ further submissions 
 
7.131. The Applicants’ submission of 31 July 2009 drew attention to the report prepared for 

the Applicants by ACIL Tasman. The ACIL Tasman report was provided to the ACCC 
on 23 July 2009. Broadly, the ACIL Tasman report modelled the economic impact of a 
delay in the commencement of supply from the domgas project were the Applicants to 
engage in separate marketing.  

 
7.132. The ACIL Tasman report models three potential delay scenarios which might arise 

were the Applicants to engage in separate marketing: a one year delay; a three year 
delay; and a six year delay. Corresponding to each delay, ACIL Tasman estimates the 
economic impact on the Australian and WA economies. Importantly the ACIL Tasman 
model is based on the assumption that under separate marketing, without a delay in 
commencement, domgas sales would be around 10 TJ/day lower than under joint 
marketing.178 

                                                 
175  Submission from the Domgas Alliance, 8 June 2009, page 69. 
176  Submission from the Domgas Alliance, 8 October 2009, page 13.  
177  Ibid, page 14. 
178  ACIL Tasman, Report prepared for Allens Arthur Robinson, Gorgon domgas marketing: Assessment of the 

economic values of delays in achieving full capacity, July 2009, page 10. 
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7.133. The following table summarises the results of the ACIL Tasman report.  
 
Figure 6.1  –  Summary of the ACIL Tasman report prepared for the Applicants179 

 Delay under separate marketing (2008 AU$ million) 

Change in: One Year Three Years Six Years 

Real economic 
welfare of Australia 

(GNP) 
-411 to -633 -913 to -1,488 -1,613 to -1,883 

Real net economic 
output of Western 
Australia (GSP) 

-770 to -977 -1,639 to -2,161 -2,760 to -3,026 

 
 
7.134. A copy of the ACIL Tasman report is available from the authorisations register on the 

ACCC’s website (www.accc.gov.au/AuthorisationsRegister) and by following the links 
to this matter. 

 
7.135. In response to the Domgas Alliance’s views following the draft determination that joint 

marketing in WA is leading to the withholding of supply and increased prices, the 
Applicants submit: 
 

The claims in the DA Submission that the Project has the intention and ability to withhold supply 
to drive up gas prices is completely without foundation. As set out in the Participants’ submission 
of 24 August 2009, there are a number of technological and project-related reasons why the 
Project plans to commence domgas deliveries in 2015 (and not earlier) and why the Project needs 
to ramp up gradually to 300 TJ/day output, including the need to assess reservoir performance 
and to mitigate any infrastructure or reservoir underperformance.180  

ACCC’s view 
 
7.136. The ACCC considers that the introduction of a new source of domgas supply into the 

WA domgas market will result in significant public benefit. The ACCC notes that there 
currently exists excess demand with the majority of current supply options appearing to 
be fully contracted. Further, as evidenced in the Varanus Island explosion and 
subsequent supply disruption, production from Gorgon will assist in diversifying 
supply options. 

                                                 
179  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 16. 
180  Applicants further submission post draft determination, 23 October 2009, page 5. 
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7.137. The entry of a new source and volume of domgas from late 2015 will enable current 

domgas purchasers to contract for volume that corresponds with their expectations of 
future requirements. Further, it will assist parties seeking to make new investments, 
such as mining developments, to proceed with certainty that they will source a key 
input in the form of energy. Finally, as noted previously the majority of WA’s 
electricity supplies are sourced from gas generators. Transforming generation capacity 
between energy sources is capital intensive. The new source of domgas from the 
Gorgon project should provide confidence in WA’s electricity generating capacity.    

 
7.138. The ACCC accepts that there currently appears to exist strong incentives for the supply 

of domgas into the WA market. This is reflected in the development of tight gas 
opportunities in WA. Latent Petroleum noted in late 2007 that prices in the $5 - $6 per 
GJ range made tight gas development opportunities attractive to develop.181 Further, the 
Macedon field has in the past appeared to have been a marginal development due to its 
size and dry gas content.182 

 
7.139. The ACCC considers that there should not be insurmountable difficulties in the 

Applicants obtaining appropriate staffing and resources were they to undertake separate 
marketing if authorisation were denied.  Nor should such a process result in any 
significant delays in the Gorgon domgas project.  As a result, the ACCC does not 
accept that significant public benefits arise from cost savings to the Applicants in 
having a single marketing team rather than each party having its own marketing team. 

 
7.140. In the counterfactual section of this assessment the ACCC concluded that the WA 

domgas market does not currently have the necessary market features to support 
commercially viable separate marketing by the Applicants. Without risk mitigating 
features such as large volume storage and large scale secondary market trading, there 
exists a high commercial risk to the Applicants attempting to enter into a GBA. In 
particular, one partner to the Joint Venture may consider that the risk is such that it is 
not prepared to enter into a GBA thereby delaying the commencement of supply or 
future expansions from the domgas component of the project.  

 
7.141. The ACCC considers that joint marketing by the Applicants is likely to reduce the risks 

the individual parties face, particularly of not being able to sell their full share of the 
project’s gas stream.  This lower risk is likely to result in Gorgon domgas being 
supplied into WA sooner than it would be if the parties were separately marketing.  The 
ACCC considers there is significant public benefit in avoiding delays in bringing this 
additional gas to market.  

 
7.142. The ACCC notes the ACIL Tasman report, which is based on information supplied by 

the Applicants, that under separate marketing, 10 TJ/day less domgas will be supplied 
than would be the case under joint marketing.  

                                                 
181  Oil & Gas Gazette, December/January 2008, page 1. 
182  BHP Billiton submission to the National Competition Council, Application for revocation of pipeline coverage 

under the National Third Party Access Code for Natural Gas Pipeline Systems, 2 February 2006.  
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7.143. The ACCC is of the view that separate marketing may lead to less domgas being 

supplied into the WA market than would have been the case under joint marketing. 
With each Applicant having a specific share or entitlement under separate marketing 
there is an increased likelihood that there will be a left over volume that is not able to 
be contracted. For example, given the lumpiness of demand in WA and a lack of 
significant storage options, an Applicant may have an entitlement to 75 TJ/day but is 
only able to contract for 65 TJ/day, with the remaining 10 TJ/day unable to be placed 
due to a lack of demand or at prices that do not generate a level of return for it to be 
considered commercially viable. While there may also be a left over amount under joint 
marketing, the quantum is likely to be higher under separate marketing when there are 
three separate parties with individual entitlements.  

 
7.144. The ACCC considers that joint marketing is likely to deliver a public benefit by 

facilitating a greater amount of domgas supplied from the Gorgon project. 
 
Level of competition 
 
Applicants’ submission 
 
7.145. The Applicants note that currently the majority of domgas in WA is sourced from two 

projects and consequently the Gorgon project will represent a major new source of 
competition. The Applicants add that this competition will be stronger under joint 
marketing through enabling inter project competition rather than separate marketing: 

 
The Participants consider that such inter-project competition is more significant than the limited 
competition at the margins around non-material terms that might potentially arise under separate 
marketing.183 

 
7.146. The Applicants do not consider that separate marketing will lead to greater competition 

in the WA domgas market. Rather, the Applicants are of the view that they would bear 
higher costs and risks that they would invariably seek to pass on to domgas customers, 
as separate marketing will result in: 

 
• minimal price competition between the Applicants as they would operate under a 

common cost structure 
 
• immaterial differences in contractual terms and conditions 

 
• each Applicant will only be able to market their equity share of domgas such that 

the Applicants will not be able to target major contracts, impact price reviews or 
offer volume discounts. 184  

                                                 
183  Applicants’ supporting submission, page 47. 
184  Ibid, page 36. 
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7.147. The Applicants note that a number of joint ventures are forecast to have commenced or 

be about to commence production in 2015 when first supply from Gorgon is forecast. 
They forecast that only six producers will have individual domgas entitlements that are 
significant (more than 100 TJ/day), consequently: 

 
…irrespective of whether marketing is undertaken by the Project as a whole, or by individual 
Participants, either case results in around the same number of significant suppliers.185 
 

7.148. The Applicants are of the view that in a domgas market such as WA it is preferable for 
there to be vigorous competition between joint ventures than for participants to 
separately dispose of their entitlements across the joint ventures. In particular: 

 
if participants in different joint ventures are required to poll and separately dispose of their 
domgas across competing projects, then this will invariably mean that the current degree of 
information segregation will break down.186 

 
Interested party submissions 

 
7.149. The Domgas Alliance submits that the concentration of supply and level of cross 

ownership in the WA market are significant barriers to inter-project competition. In 
particular, the Domgas Alliance notes that Shell and Chevron are also partners in the 
NWS and submit: 

 
This sharing of what would otherwise be confidential commercial and market sensitive 
information confers Shell, Chevron – and by extension Gorgon joint venture partner ExxonMobil 
– significant advantage in negotiations with individual consumers. This can only serve to 
eliminate any competitive pressure that the Gorgon Project might otherwise assert on the  
domestic market.187 

 
7.150. The Domgas Alliance further submits that separate marketing and sale of the Gorgon 

domgas would result in more competition as: 
 

• Shell, Chevron and ExxonMobil would compete against each other for WA domestic gas 
customers; 

• Consumers would have greater customer choice over terms and conditions on offer; 
• Shell, Chevron and ExxonMobil would not be able to co-ordinate market power in setting price 

or non-price terms; and 
• There would be greater competitive pressure asserted on existing suppliers.188  

 
7.151. Alcoa submits that the Applicants separately marketing their domgas entitlements will 

bring about greater competition than would be the case under joint marketing and bring 
the upstream sector into line with the deregulation that has occurred in the downstream 
sector.189  

                                                 
185  Applicants’ supporting submission, page 40.   
186  Ibid. 
187  Submission from the Domgas Alliance, 8 June 2009, page 78.  
188  Ibid, pages 90 – 91. 
189  Submission from Alcoa, 8 June 2009, pages 6 – 7. 
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7.152. Wesfarmers Energy and CSBP both also consider that separate marketing of Gorgon 

domgas will bring about greater competition in the WA domgas market. Wesfarmers 
submit: 

 
Separate marketing of the Gorgon gas will increase the number of sellers and improve 
competition much more so than if Gorgon joint venturers marketed jointly;190 

 
7.153. DBP, operator of the DBNGP, also queries the prospect of inter-project competition 

from the prospective of staff sharing knowledge between joint ventures: 
 

The Participants state that Chevron staff involved in marketing Gorgon gas are “firewalled” from 
Chevron staff involved with the North West Shelf Gas Joint Venture. However, they provide no 
evidence as to how this “firewalling” is achieved, nor do they define what constitutes “marketing 
staff.”191 

 
Applicants’ further submission 

7.154. In response to submissions from interested parties that separate selling would lead to 
the three Applicants competing against each other and strengthening competition in the 
WA domgas market, the Applicants submit: 

 
…these submissions ignore the commercial reality that each of the Participants would be 
operating under a common cost base, using the same facilities and delivery point, with a 
constrained output capacity dictated by their joint venture gas offtake and gas balancing 
arrangements. Each Participant will be fundamentally constrained in their ability to react to 
market forces by their joint production decisions.192 

 
ACCC’s view 
 
7.155. The ACCC is of the view that the entry of the Gorgon domgas joint venture will 

provide a new source of competition in the heavily concentrated WA domgas market. 
As has been noted by a number of parties, supply to the WA domgas market is 
currently dominated by gas from essentially two sources - the NWS and the Apache 
Energy Varanus Island fields.  

 
7.156. The ACCC considers that this increased competition will constitute a public benefit. In 

addition to competition on price, the Gorgon project could be expected to provide 
competition on terms and conditions - such as minimum contractual volume.  

 
7.157. The ACCC notes the views of the Domgas Alliance following the release of the draft 

determination: 
 

The ACCC’s contention that limiting competition and the number of independent sellers in 
market could result in lower prices appears at odds with established economic practice and 
competition policy.193 

 

                                                 
190  Submission from Wesfarmers, 3 July 2009, page 1.  
191  Submission from DBP, 4 June 2009, page 7.  
192  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 17.  
193  Submission from the Domgas Alliance, 8 October 2009, page 15.  
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7.158. As the Parer Review concluded in its report to the Council of Australian Governments 
and as the ACCC has considered in previous authorisation applications, where viable, 
separate marketing should produce a more competitive environment with resultant 
benefits of more efficient prices and greater supply options for domgas purchasers.  

 
7.159. However the ACCC notes that the high concentration of parties producing domgas in 

WA will remain regardless of whether they separately or jointly market. This is 
reflected in the Allen Consulting Report’s analysis of forecast WA domgas production 
in 2015.194 In particular, potential new sources of domgas supply will be produced by 
parties that already supply significant domgas volumes such as Woodside with the 
Pluto development, BHP Billiton with Macedon, Apache Energy and Santos with 
Reindeer and Chevron with Wheatstone.  

 
7.160. Further, the timing and volume of gas supply will be determined by the production joint 

venture, regardless of whether that gas is subsequently marketed jointly or separately. 
In these circumstances (including high concentration of field ownership) the ACCC 
considers that the greatest benefits from competition are likely to result from 
competition between projects as opposed to between individual joint venture partners 
within a project. Further, the ACCC considers that the price of domgas in WA is likely 
to be more significantly influenced by the overall volume of gas supply rather than 
whether that gas is jointly or separately marketed.  

 
7.161. The ACCC considers that once the parties are producing jointly – including making 

decisions about production levels and timing – that joint marketing is unlikely to lead 
to higher prices compared to separate marketing. In fact due to the lower risks and costs 
compared to separate marketing, in this instance it may lead to lower prices depending 
on the level of competition from other sellers.  

 
7.162. The ACCC notes that if separately marketing, the Applicants would have the same 

production costs - which form a significant component of their marginal cost. Noting 
the difficulties in handling issues of gas balancing in an immature market, the 
Applicants would have little incentive to compete for market share. For example, an 
Applicant that takes share off another Applicant by signing contracts above its domgas 
entitlement will over the long run have to compensate the other Applicant through 
financial payments or by reducing its production from the field in order to get back into 
balance.  

 
7.163. While the ACCC recognises that the Gorgon Joint Venture has two partners that are 

also members of the NWS it does not hold the view that this is likely to lessen 
competition. On the contrary, with ExxonMobil not a member of NWS and BHP 
Billiton, BP and Woodside not members of Gorgon, there are incentives for the two 
joint ventures to compete as they can potentially take market share off each other.  

 
7.164. The ACCC considers that the Gorgon joint venture should face competitive pressure 

from the introduction of new projects operated by separate joint ventures prior to 2015 
or shortly after.  

 

                                                 
194  Allen Consulting Group, Report to the ACCC: Gorgon Gas Project Joint Venture Application for 

Authorisation of Joint Marketing, 24 July 2009, page 25. 
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7.165. The ACCC accepts it is possible that some benefit may arise from joint marketing 
resulting in more vigorous competition between joint ventures than would occur if all 
parties were separately marketing – given the current nature of the WA gas market.  

 
Price and terms of domgas sales 
 
Applicants’ submission 

7.166. The Applicants are of the view that joint marketing will produce strong inter-project 
competition and such competition should result in lower prices than would be the case 
under separate marketing.  

 
7.167. The Applicants consider that they will bear higher costs and risk under separate selling 

and that these will invariably be passed onto domgas consumers: 
 
• In order for an individual Applicant to supply large quantities of domgas it will 

need to source gas from projects other than Gorgon as their entitlement may not be 
large enough. This gas will likely be sourced at market price, which will mean that 
the Gorgon Applicant to prevent a loss will then onsell it at market price.  

 
• There will be greater transaction costs associated with separate marketing.  

 
• Extra costs arise from each Applicant engaging marketing staff.  

 
• There is increased risk associated with the lack of storage in the WA market and the 

potential that any available storage will come at a high cost.  
 

• There is potential for greater agency costs associated with the lack of a secondary 
or clearing market in the WA domgas market.195 

 
7.168. On the possible impact on terms and conditions attached to domgas sales under 

separate marketing, the Applicants submit: 
 

Offerings on material items that have a real impact on competition such as price, volume and 
delivery points – are very unlikely to be significantly different between the Participants. This is 
because the Participants: 
 
• will be operating from a common cost base and therefore would have limited incentives to 

compete away margin; and 
• will share common infrastructure for the delivery of domgas.  

 
Interested party submissions 

7.169. The Domgas Alliance disputes the submission by the Applicants that separate selling 
will result in higher costs and risk that will be passed onto consumers. Rather, the 
Domgas Alliance considers that: 

 
The experience in Western Australia demonstrates that higher prices for consumers has been a 
direct result of the coordinated exercise of market power through joint selling arrangements, 
rather than any costs associated with separate selling.196  

                                                 
195  Applicants’ supporting submission, page 37. 
196  Submission from the Domgas Alliance, 8 June 2009, page 76.  
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7.170. As previously noted, the Domgas Alliance considers that separate selling is viable in 

the WA market and consequently the Applicants should not incur extra risk associated 
with this approach. In particular, they submit: 

 
Any additional costs associated with the separate marketing of domgas are therefore marginal 
compared to: 
 
• the overall scale of the Gorgon Project; 
• the fact that participants already retain significant domestic marketing capacity; and 
• the significantly greater risks and complexity relating to international LNG contracts – which 

the applicants are already marketing.197 
 
7.171. Synergy submits: 
 

A lack of competition in the domgas market has also significantly affected the WA electricity 
market. Current gas prices are 400% higher than historical gas commodity prices and have 
resulted in baseload gas generation no longer being competitive with coal fired generation.198 

 
7.172. Alcoa also disputes the extra costs of separate marketing claimed by the Applicants: 
 

The additional costs of separate marketing are not material in the context of the current WA gas 
supply market. In the absence of any significant competition natural gas prices in Western 
Australia have risen from ~$2.00 per gigajoule (GJ) to prices in excess of $10.00 per GJ. The 
additional cost of marketing separately, relative to the potential benefits that competition will 
bring is very small.199 
 

Applicants’ further submission 

7.173. In their submission of 31 July 2009, the Applicants disagree that recent increases in 
price are a result of joint marketing by current producing joint ventures in WA. The 
Applicants submit that a range of other factors have contributed to the price rises, 
pointing to: 

 
• the impact of the Varanus Island explosion and resulting loss of supply  
 
• increase in demand for domgas in WA due to the mining boom 

 
• increased costs in exploring and establishing domgas fields as easier to access fields 

are depleted 
 

• that prices returned to the long term trend once Varanus Island recommenced full 
production and  

 
• quotes of prices of A$10/GJ are ‘misleading’ as they often relate to small volumes 

of gas following the Varanus Island incident or where purchasers take gas supply as 
an alternative to higher priced energy sources such as diesel.200 

                                                 
197  Submission from the Domgas Alliance, 8 June 2009, page 80. 
198  Submission from Synergy, 9 June 2009, page 4.  
199  Submission from Alcoa, 8 June 2009, page 2.  
200  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 17. 
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7.174. The Applicants also note the ACIL Tasman report which found that the availability of 

Gorgon is estimated to result in an average $1.76/GJ reduction in delivered gas prices 
between 2014 to 2030, which is a 13.4 per cent price reduction compared to the 
situation where the Project does not proceed.201 

 
ACCC’s view 
 
7.175. The ACCC considers that the direct costs of engaging in separate marketing, such as 

extra staff and resources, are not significant in comparison to the expenses incurred 
processing and transporting the domgas. Further, as noted previously the Applicants 
should not face insurmountable difficulties obtaining these extra resources were they to 
attempt to engage in separate marketing.  

 
7.176. If it was commercially feasible, the ACCC would expect separate marketing to deliver 

more efficient prices and/or more flexible terms and conditions in gas sales agreements 
than joint marketing.  However, as previously stated, the ACCC recognises that the 
lack of liquidity of the current WA domgas market is likely to impose higher risk and 
hence costs on the applicants were they to separately market. 

 
7.177. In these circumstances, it is not clear that separate marketing would lead to lower 

prices. In particular, the difficulty of entering into a GBA in a market with lumpy 
demand and lacking storage options and a functioning secondary market may result in 
the Applicants requiring a higher threshold rate of return to compensate for the extra 
risk. This higher rate of return would likely be passed onto consumers in the form of 
higher prices. To the extent joint marketing would result in lower prices, this would 
constitute a public benefit. 

 
Economic development 
 
Applicants’ submission 
 
7.178. The Applicants consider that regional communities in WA will benefit from 

improvements in infrastructure through the development of the Gorgon project. In 
particular, the Pilbara region will benefit through employment, upgrading of 
infrastructure, increased business opportunities and reduced power costs. 

 
7.179. Further, the Applicants consider the proposed arrangements will lead to a more 

competitive environment and greater security of domgas supply resulting in greater 
business efficiency: 

 
A more competitive upstream gas industry is likely to stimulate sales to the domgas-using 
industries and, in turn, their derived demand for domgas and other inputs. Such increased 
efficiency can be used to compete more effectively in a range of export and import replacement 
markets.202 

 
7.180. Additionally, a number of jobs will be generated in WA over the life of the domgas 

component of the Gorgon project.  
                                                 
201  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 17. 
202  Applicants’ supporting submission, page 48. 
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7.181. The Applicants also consider the development of the domgas project will result in 

import replacements and growth in export markets: 
 

…the Project will create capacity for customers, and for new projects, and will help other 
operations to enhance their efficiency and hence be better able to compete in the international 
arena. The Participants expect these developments will facilitate increased exports and import 
replacement.203 

 
7.182. The Applicants submit that they anticipate the introduction of domgas from the Gorgon 

project will enable the continued use of gas for electricity generation and considers: 
 

Any switch to gas as a fuel for electricity generation will decrease the greenhouse gas emissions 
compared to coal fired electricity generation.204 

Interested party submissions 
 

7.183. The Premier of Western Australia and Minister for State Development, Mr Colin 
Barnett, supports the applications for authorisation and submits: 

 
The LNG and domgas development will provide a significant and positive boost to the State’s 
economy and substantial revenue for the Commonwealth Government. The addition of a new 
supplier of gas to the local market will also provide increased domestic gas availability which will 
be welcomed by customers in Western Australia. Over time, the development of a more 
competitive gas market in Western Australia would also be welcomed.205 

 
7.184. As noted previously, a number of interested parties consider that the above public 

benefits would result without the proposed arrangements. That is they would also occur 
were the Applicants to engage in separate marketing.  

 
7.185. While recognising the public benefits of the Gorgon Gas Project, Alcoa considers that 

without competitive gas supplies, other industries in the WA economy are threatened: 
 

Alcoa is concerned that without a competitive natural gas supply market in Western Australia, the 
viability of its operations and others like it is under threat. This in turn threatens the valuable 
contribution that organisations such as Alcoa makes to the communities in which it operates as 
well as the economy of both the State and the Nation.206  

 
Applicants’ further submission 
 
7.186. The Applicants additional submission noted the ACIL Tasman report commissioned by 

the Applicants that sought to quantify the public benefits of the domgas project under 
various scenarios. The Applicants list the key findings as: 

 
• The net present value of change in real economic welfare from the Project 

proceeding on a joint marketing basis, as compared to having no Project, would be 
$8 942 million for WA and $8 965 million for Australia. 

 

                                                 
203  Applicants’ supporting submission, page 48. 
204  Ibid, page 49.  
205  Western Australia Premier and Minister for State Development submission, 8 June 2009.  
206  Submission from Alcoa, 8 June 2009, page 8. 
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• WA’s Gross State Product would be 0.19 per cent higher in 2015-16 under a joint 
marketing scenario compared to the situation if the Project does not proceed, and 
0.95 per cent higher by 2029-30. 

 
• During the construction phase and the operation phase until 2029-30, WA’s 

economic output would be increased by $10.7 billion. 
 

• Under joint marketing, the availability of Gorgon gas is estimated to result in an 
average $1.76 GJ reduction in delivered gas prices between 2014 to 2030, which is 
a 13.4 per cent price reduction compared to the situation where the Project does not 
proceed.207 

 
7.187. The Applicants further submit that these benefits would be diminished under separate 

marketing: 
 

• the positive impact on the net economic welfare of Australia would be diminished under 
separate marketing  

• the positive impact on WA’s GSP [real net economic output of Western Australia] would be 
diminished under separate marketing  

• the NPV of additional economic output for WA would be reduced under separate marketing 
• the price reduction brought about by the availability of Gorgon domgas would be diminished 

under separate marketing.208  
 
ACCC’s view 
 
7.188. The ACCC accepts that the domgas component of the Gorgon project will result in 

public benefits such as increased efficiency, increased employment and import 
replacement. For example, the domgas supply from the Gorgon project may assist 
mining ventures to proceed, which will result in increased exports, royalties and 
employment.  

 
7.189. The ACCC notes however that these benefits are a result of the project itself and not 

necessarily the proposed arrangements, namely the joint marketing and sale of domgas. 
As considered previously, the ACCC is of the view that were the Applicants to attempt 
to engage in separate marketing it may lead to delays in domgas supply from the 
project and/or supply at lower volumes and at prices potentially higher than would have 
been the case under joint marketing.  

 
7.190. Consequently, the ACCC considers that joint marketing and sale of domgas from the 

project may result in the realisation of these benefits at an earlier time and that this 
constitutes a public benefit.  

                                                 
207  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 17. 
208  Ibid. 
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ACCC conclusion on public benefits 
 
7.191. The ACCC considers that the proposed arrangements are likely to result in public 

benefits in the form of a new source of domgas supply in the WA market at an earlier 
time and potentially with larger volumes than would be the case were the Applicants 
not to engage in the proposed arrangements and attempted to separately market.  
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Public detriment 
 
7.192. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.209 

 
7.193. Agreements between competitors which influence the pricing decisions of market 

participants have the potential to result in allocative inefficiencies.  That is, they can 
move prices away from levels that would be set in a competitive market.  This can 
result in higher prices for consumers and send market signals which direct resources 
away from their most efficient use. 

 
7.194. Further, agreements between competitors which impose restrictions on their decisions 

as to in what or with whom they deal can result in allocative inefficiencies.  Such 
agreements distort market signals and can suppress competitive dynamics that would 
exist in a competitive market. 

 
7.195. These agreements also have the potential to increase barriers to market entry or 

expansion, which reduces the competitive restraint applying to market participants.  
Both can lead to increased prices and reduced choice for consumers and significant 
inefficiencies. 

 
7.196. As with the assessment of the public benefits of the proposed arrangements, the 

Applicants and interested parties have framed their consideration of the public 
detriments from the perspective of the impact of joint marketing compared to separate 
marketing.  

 
7.197. The ACCC considers that the public detriments of the proposed arrangements, joint 

marketing and sale of domgas from the Gorgon project as raised by interested parties 
may be broadly categorised as: 

 
• a lower level of competition than would be the case under separate marketing 
 
• higher prices than would the case under separate marketing and  

 
• the treatment of commercially sensitive information. 

                                                 
209  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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Lower level of competition 
 
Applicants’ submission 
 
7.198. Broadly, the Applicants consider that the joint marketing and sale of domgas from the 

Gorgon project will not result in any public detriments compared to the situation where 
separate marketing is undertaken.210 

 
7.199. The Applicants consider that joint marketing will facilitate stronger competition than 

would be the case under separate marketing through enabling inter project 
competition.211 The Applicants go on to submit that were separate marketing across all 
WA joint ventures to occur and the separate parties consolidated their production 
entitlements it would not result in more competition: 

 
…such consolidation may be impractical, in light of logistical and cost issues with delivery 
between projects, as well as potentially raising competition law concerns regarding the exchange 
of commercially sensitive information. The Participants do not see how such aggregation across 
joint ventures by individual participants could increase competition or result in significant public 
benefits – if anything, such consolidation will remove the competitive tension that currently exists 
between each project.212 

 
 
7.200. Rather than preventing upstream competition, the Applicants submit that joint 

marketing enables them to overcome the structural features which would act as a 
barrier to production and development. In conclusion, the Applicants submit that any 
public detriment from the proposed arrangements is minimal and is more than 
outweighed by the many benefits.213 

 
Interested party submissions 
 
7.201. The Domgas Alliance submits that the proposed arrangements will result in significant 

public detriment that will far outweigh any public benefit through: 
 

• significantly reducing the number of independent sellers from three to one; 
• reducing customer choice over terms and conditions on offer; 
• entrenching the already dominant market power exercised by Shell, Chevron and 

ExxonMobil, with consumers lacking countervailing power; 
• enabling the coordinated exercise power; 
• extending that market power to other projects in which Shell, Chevron and ExxonMobil 

participate; and 
• entrenching an effective minimum price for domestic gas.214 

 
7.202. The Domgas Alliance is of the view that in the current WA market, the lack of 

competition that joint marketing would present will have a significant impact on 
purchasers as: 

 

                                                 
210  Applicants’ supporting submission, page 52. 
211  Ibid.  
212  Ibid, page 53. 
213  Ibid, pages 53 – 54. 
214  Submission from the Domgas Alliance, 8 June 2009, page 89.  
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Customers are dependent on competitively priced gas and diversity over contract terms to 
underpin capital intensive developments in resource and minerals processing developments, new 
power stations and gas transmission facilities.215 
 

7.203. The Domgas Alliance notes the arrangements at the NWS and submits: 
 

Joint selling arrangements for the NWS JV have operated to limit consumer choice and supply. 
Shell, Chevron and their NWSJV partners appear to have taken a deliberate view not to typically 
supply customers of less than around 15 TJ demand. Smaller customers are effectively forced to 
purchase from Apache.216 

 
7.204. DBP also notes the presence of the Applicants in other WA domgas joint ventures: 
 

The Participants also do not make a valid or cogent argument in respect of authorisation in the 
following areas: 
 
• The extent of inter-project competition in a market where the Participants collectively are 

involved in every significant production joint venture in Western Australia.217 
 
7.205. Wesfarmers Energy opposes the applications for authorisation and submits: 
 

The selling of natural gas in Western Australia is extremely concentrated with only a small 
number of sellers. Separate marketing of the Gorgon gas will increase the number of sellers and 
improve competition much more so than if the Gorgon joint venturers marketed jointly.218 

 
7.206. While welcoming the new source of domgas supply, Synergy considers that: 
 

…the same arguments presented by the Applicants have been a contributing factor to current joint 
venture prices and terms and conditions which have adversely affected both the domgas and 
electricity markets in WA.219 

 
7.207. Eneabba Gas’ considers: 
 

…the major issue for a purchaser such as ourselves, is that gas supply should also be available on 
the short term and/or spot market NOT ONLY available on bulk terms and long term contracts.220  

 
7.208. In response to interested party submissions that joint selling from the NWS has limited 

customer choice and prevented supply to small customers, the NWS Sellers submit: 
 

…it is incorrect to suggest NWS Sellers have taken a view to not typically supply customers of 
less than around 15 TJ/d demand. The balance of domestic gas production has been and continues 
to be supplied against a number of contracts, all of which are to buyers with demand less than 15 

TJ/d.221 

                                                 
215  Submission from the Domgas Alliance, 8 June 2009, page 92. 
216  Ibid. 
217  Submission from DBP, 4 June 2009, page 2. 
218  Submission from Wesfarmers Energy, 3 July 2009.  
219  Submission from Synergy, 9 June 2009, page 2.  
220  Submission from Eneabba Gas Ltd, 5 June 2009.  
221  Submission from the NWS Sellers, 18 August 2009. 
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7.209. The Domgas Alliance considers that there is currently an abuse of market power by 

major producers in WA through withholding supply to increase prices. Further, in 
commenting on the Gorgon partners’ plans to only initially supply 150 TJ/day they 
submit: 

 
This can only reflect a deliberate strategy on their part to withhold supply from an extremely tight 
gas market in order to drive up prices.222 
 

7.210. In a further submission following the draft determination, the Domgas Alliance 
considered that currently gas producers appear to be coordinating gas marketing across 
projects and ensuring that marketing occurs sequentially to minimise competition 
between projects. The Domgas Alliance further submits: 

 
Given the close alignment between all the major gas producers, it is vital that producers compete 
with each other by selling separately.  
 
Any reliance on ACCC sanctioned joint selling arrangements to create inter-project competition 
is mistaken and ignores the cross ownership structures in the WA gas market. 223 

 
Applicants’ further submissions 
 
7.211. As noted previously, the Applicants consider that separate marketing and sale of 

domgas from the Gorgon project will not enhance competition and may result in 
detriments such as a delay in production. The Applicants address interested party 
submissions that consider that separate marketing will encourage development of the 
WA domgas market by stating: 

 
The Participants consider that what would in fact encourage the development of separate 
marketing of domgas in WA is transparency, liquidity and short-term contracts. The Participants 
need long term contracts to support the Project. In light of the constraints outlined above, the 
competition benefits of forcing separate marketing are illusory. Instead, denying authorisation 
may delay the delivery of a much needed new source of gas into the WA market.224 
 

7.212. The Applicants in a submission dated 23 October 2009 reject the Domgas Alliance 
statement that the Gorgon partners will have the market power to influence prices 
through curtailing production and further note: 

The DA submission itself acknowledges that by 2015 the Reindeer and Macedon projects will 
have entered the WA market to supply up to an estimated 320 TJ/day, and the Julimar and Pluto 
projects may also have entered or will soon be entering the market.225 

                                                 
222  Submission from the Domgas Alliance, 8 October 2009, page 18.  
223  Submission from the Domgas Alliance, 3 November 2009, page 8.  
224  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, page 17. 
225  Applicants’ further submission post draft determination, 23 October 2009, page 5. 
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7.213. The Applicants further stress the uncertainty of future domgas supplies: 

In the context of a market that is currently around 1000 TJ/day in total, not only do these forecasts 
suggest there is considerable uncertainty of supply in 2015 and beyond, but also that there is 
likely to be a diverse array of competing suppliers (both existing and new) in the WA domgas 
market. Under such circumstances, the Project’s proportion of overall supply will clearly be 
insufficient to enable it to drive up prices through its production decisions.226 

ACCC’s view 
 
7.214. As noted in the public benefit assessment of this section, the ACCC’s view is that 

where commercially feasible, separate marketing would result in a more competitive 
market than would be the case under joint marketing. However, the ACCC considers 
that the WA domgas market does not currently have the necessary features to make 
separate marketing commercially viable for the Applicants. Consequently, separate 
marketing is currently not likely to result in more effective competition than would be 
the case under joint marketing.  

 
7.215. The ACCC accepts that if the Applicants were to separately market, it may assist in the 

development of the WA domgas market in the medium to long term – by providing 
market opportunities that should encourage the entry of storage providers and 
aggregators.  

 
7.216. The ACCC has not seen any evidence that suggests that current producers are 

coordinating marketing across projects in order to minimise competition.  
 
7.217. The North West Shelf Venture in a submission to the Senate Economics Committee in 

October 2008 noted that its Domestic Joint Venture was fully committed under existing 
contracts and in the future only some limited short term sales may be possible.227 
Further, the Applicants have submitted that the reason for the delay in production 
reaching its full commitment of 300 TJ/day is due to testing reservoir performance and 
associated infrastructure and to gain confidence about market demand.  

 
7.218. The ACCC notes that the Gorgon partners have a joint and several requirement to 

reserve 2000 PJ for supply into the WA domgas market at a volume of 300 TJ/day 
under the State Agreement. Until such time as the project is supplying 300 TJ/day the 
partners must diligently market gas in WA and undertake the necessary engineering 
developments and report on their progress to the Minister for State Development.  The 
ACCC notes that the Minister may appoint an independent person to review the 
progress of the Applicants in reaching the 300 TJ/day requirement. The ACCC 
considers that this process will limit any incentive the Applicants have to withhold 
supply from the WA market for reasons other than technical issues with the fields or 
the commercial viability of the project.   

                                                 
226   Applicants’ further submission post draft determination, 23 October 2009, page 6. 
227  North West Shelf Venture, Submission: Senate Economics Committee Inquiry into the Joint Marketing 

Arrangements in the North West Shelf, 15 October 2008, page 2.  
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7.219. The ACCC considers that a significant factor impeding the development of a more 

mature and liquid WA domgas market is its long term contractual nature. If producers 
and purchasers were willing and able to enter into short term gas supply contracts, this 
would be likely to assist in the development of greater flexibility and liquidity and is 
likely to facilitate secondary trading and storage options.  

 
7.220. The ACCC acknowledges that terms and conditions attached to gas sales contracts can 

be of great importance. For example, the ability of purchasers to bank unused supply 
into the following period can be of great assistance to purchasers in managing their 
obligations. The ACCC considers that separate marketing may improve the terms and 
conditions offered to purchasers under gas sales contracts in comparison to joint 
marketing – as individual producer companies will have different marketing 
preferences depending on a range of factors, such as their expectations of market 
changes over time or cashflow requirements.  

 
7.221. The ACCC considers that the proposed conduct may result in some public detriment in 

the form of contractual conditions that may be less flexible or more onerous than would 
be the case under separate marketing.  

 
Higher prices 
 
Applicants’ submission 
 
7.222. As noted previously, the Applicants are of the view that there would be no material 

difference in the price and terms and conditions offered under joint marketing than if 
the Applicants separately marketed. Offerings on price, volume and delivery points are 
unlikely to be different as the Applicants share a common cost base, common delivery 
infrastructure and will be restricted to their individual domgas entitlements in the 
volume they can offer in the market.228 

 
7.223. The Applicants also submit that separate marketing will incur additional costs that may 

be passed onto consumers: 
 

The higher risk environment brought about by Participants having to undertake the burden of 
marketing their domgas entitlements on their own would also impact the nature of the terms and 
conditions individual Participants are willing to offer.  
 
Accordingly, additional marketing and transaction and other costs are likely to be incurred under 
separate marketing, bringing about higher, or at the very least no lower, prices than would be the 
case under joint marketing.229 

 
Interested party submissions 
 
7.224. The Domgas Alliance considers that increases in prices WA is the result of coordinated 

exercise of market power: 
 

The experience in Western Australia demonstrates that higher prices for consumers has been the 
direct result of the coordinated exercise of market power through joint selling arrangements, 
rather than any costs associated with separate selling.230  

                                                 
228  Applicants’ supporting submission, page 37. 
229  Ibid, page 38. 
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7.225. The Domgas Alliance further submits: 
 

The co-ordination of market power under joint selling means participants can force domestic 
consumers to pay higher gas prices despite there being no justification to do so.231 

 
7.226. The Domgas Alliance is of the view that the proposed arrangements will limit 

competition in the WA domgas market, including on price: 
 

Consumers are dependent on competitively priced gas and diversity over contract terms to 
underpin capital intensive developments in resource and mineral processing developments, new 
power stations and gas transmission pipelines.  
 
Recent years have seen a dramatic escalation in gas prices payable by local consumers. The price 
of domestic gas has risen four to fivefold. On a delivered basis, WA gas prices are now four to 
five times those of the Eastern States – where the market is characterised by greater competition 
in supply.232 

 
7.227. In response to interested party submissions that link joint marketing to recent increases 

in domgas prices, the NWS Sellers submit that: 
 

It is incorrect to suggest that joint marketing of natural gas in WA has resulted in high domestic 
gas prices. The low average weighted price enjoyed by the WA market as a result of large, long 
term contracts negotiated under joint marketing arrangements is evidence that joint marketing has 
not itself led to high gas prices.233 
 

7.228. In an additional submission on 27 August 2009, the Domgas Alliance considered that 
references to the average price of domgas were misleading: 

 
In justifying their claims, the applicants seek to rely on WA government published data that 
represents the average of historic contract prices, including those under existing long term 
contracts. They assert that “the current weighted average price of gas in WA is around US$3/GJ”. 
 
This is misleading. As the applicants are well aware, the price of gas today is that which is on 
offer in the current market. It is not the price contained in a contract negotiated 15 years ago.234 

 
7.229. In response to the ACCC’s draft determination, the Domgas Alliance further stresses 

that joint marketing has and will lead to higher prices for domgas than would be the 
case under separate marketing: 

 
The Draft Determination’s findings do not reflect current market experience in WA. The absence 
of competition and the exercise of market power by major producers have resulted in a situation 
where WA consumers are being asked to pay around three times the price of new gas compared to 
Victoria.  
 
Far from the notional “LNG-netback” prices contemplated by the ACCC, major gas producers are 
now extracting a premium price return from Australian consumers in excess of that from overseas 
customers.235  

                                                                                                                                                            
230  Submission from the Domgas Alliance, 8 June 2009, page 76.  
231  Ibid.  
232  Ibid, page 92.  
233  Submission from the NWS Sellers, 18 August 2009. 
234  Submission from the Domgas Alliance, 8 June 2009, page 14. 
235  Submission from the Domgas Alliance, 8 October 2009, page 16 
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Applicants’ further submission 
 
7.230. As noted in the public benefit section of this assessment, the Applicants consider that 

recent price rises have been the result of the Varanus Island supply interruption, higher 
costs of production and demand from the mining sector.236 

 
ACCC’s view 
 
7.231. The ACCC notes the findings in the Australian Energy Regulator’s Energy Market 

Report 2008 that the WA domgas market has experienced tightening since 2006 with 
prices rising significantly above their historical averages.237  

 
7.232. A combination of higher demand, particularly from the mining sector, increased 

production costs and static or fully contracted supply appears to have brought about the 
significant step up in prices. The Department of Mines and Petroleum Statistics Digest 
reported for 2008 that in the last ten years the value of WA’s mineral and petroleum 
industry has grown on average 18 per cent annually. Additionally, an estimated 65 per 
cent of Australia’s $32.6 billion investment in the mining sector occurred in WA.238 
The ACCC considers that this large increase in investment has increased demand for 
domgas primarily through greater demand for electricity, much of which is gas fired 
generation.  

 
7.233. The ACCC notes that for remote mining projects or communities the source of energy 

is traditionally gas or diesel. Recent increases in the global oil price have led to 
corresponding increases in the price of diesel. For mining operations that have the 
necessary infrastructure and access to domgas transport facilities, domgas has a 
significant comparative price advantage over diesel even at gas prices well above the 
historical average. This was noted in the Senate’s Report into the Varanus Island 
incident, where the price of energy increased due to an increased reliance on diesel, 
which was more expensive than domgas.239  

 
7.234. As domgas reserves are exhausted at fields that are relatively close to the mainland, 

such as the Perth Basin, it becomes more expensive to extract and transport domgas to 
customers. In addition, gas discoveries are increasingly in deepwater and may be 
located in areas with additional environmental and engineering costs. For example, the 
gas that will be processed from the Gorgon fields will contain a high CO2 content that 
the Gorgon partners will attempt to geosequestrate in an underground saltwater aquifer 
resulting in additional costs.  

                                                 
236  Applicants’ submission in response to third party submissions regarding the application for final authorisation, 

31 July 2009, pages 18 – 19.  
237  Australian Energy Regulator, State of the Energy Market 2008, 20 November 2008, page 231. 
238  Department of Mines and Petroleum (WA), Statistics Digest 2008, 2009, pages 2 – 4.  
239  The Senate (Cth) – Standing Committee on Economics, Matters relating to the gas explosion at Varanus 

Island, Western Australia, December 2008, pages 40 – 42.   
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7.235. As demand has increased the level of production of domgas in WA has remained 

relatively stable with no significant new development since the commencement of 
Varanus Island combining with a gradual decline in production from the Perth Basin 
fields. The ACCC is of the view that the historically low prices in the WA domgas 
market may have acted to discourage exploration and investment in new domgas 
supplies. The development of the Reindeer project and the possible development of the 
Macedon project appear to have been prompted in part by higher prices enabling the 
required return on investment to be obtained for the projects’ investors.  

 
7.236. As discussed previously, the ACCC would typically expect separate marketing, where 

viable, to be likely to deliver more efficient prices than joint marketing as a result of 
greater competition.  Given the current state of the WA gas market, however, the 
ACCC considers that domgas prices are unlikely to be significantly higher if Gorgon 
domgas is jointly marketed and it is possible that prices would actually be lower, due to 
the greater risks involved in separate marketing. The ACCC considers that the proposed 
arrangements are unlikely to result in significant public detriment in the form of higher 
prices.  

 
Treatment of commercially sensitive information 
 
Interested party submissions 
 
7.237. A number of interested party submissions on the applications for interim authorisation 

raised concerns about the treatment of commercially sensitive information between 
Gorgon and other joint ventures in WA that have shared partners. The Domgas 
Alliance, for example submits: 

 
Through the sharing of information between Gorgon and NWSJV projects, the participants can 
coordinate the exercise of market power. This would also eliminate any competitive pressure that 
the Gorgon Project might otherwise [exert] on existing suppliers. 
 
In the absence of separate selling and effective ring fencing commitments enforced by the ACCC, 
the risk of collusion and price co-ordination by different joint venture projects are high…240 
 

7.238. Alcoa also notes that two Applicants, Chevron and Shell, are also partners in the NWS 
and submits: 

 
Whilst Alcoa understands from the Gorgon JV submission that they have ring fencing in place to 
prevent the transfer of information, there are no obligations or undertakings to ensure that the ring 
fencing process is robust or regulated.241 

 
7.239. Synergy also the involvements of some of the Applicants in other joint ventures: 
 

Through the involvement in various joint venture projects (eg Shell and Chevron in the NWS 
venture) the Applicants, along with other large producers including Woodside and BHP Billiton, 
currently enjoy the benefits of complete transparency with regard to pricing across the industry.242   

                                                 
240  Submission from the Domgas Alliance, 8 June 2009, page 105. 
241  Submission from Alcoa. 8 June 2009, page 6.  
242  Submission from Synergy, 9 June 2009, page 4. 
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Applicants’ submission 
 
7.240. In response to interested party submissions on the potential for the passage of 

commercially sensitive information between joint ventures the Applicants noted that 
the sharing of such information was prohibited under the Act and further noted: 

 
In recognition of the serious competition law risks that could attach to the exchange of 
commercially sensitive pricing information between competitors, each of the Participants has in 
place firm policies restricting the flow of such information between competing gas producing 
operations in which they have interests. Furthermore, the Participants have developed a specific 
ring-fencing protocol to govern the Project.243 

 
ACCC’s view 
 
7.241. At the time of granting interim authorisation the ACCC considered that the Ring 

Fencing Protocol (the Protocol) that had been submitted by the Applicants did not 
provide the necessary surety that commercially sensitive information obtained would 
not be utilised in a manner contrary to potential customers’ commercial interests.  

 
7.242. As a consequence, the ACCC imposed a condition that interim authorisation would not 

commence until the Applicants had committed to undertake a number of processes 
concerning their Ring Fencing Arrangements (the Arrangements), including the 
engagement of an independent compliance auditor and annual reviews of the 
Arrangements. The Arrangements were to include the Protocol and any other internal 
policies the Applicants may have in place. 

 
7.243. As noted in Chapter 2 of this determination, the Applicants appointed Deloitte Touche 

Tomatsu to review the Protocol and consequently on 10 July 2009 the Applicants 
submitted an amended copy of the Protocol. Further, on 15 July 2009 the ACCC 
received letters from each of the Applicants signed by a director concerning their 
Gorgon Gas Project ring fencing arrangements as required under the ACCC’s grant of 
interim authorisation decision on 24 June 2009. Consequently, interim authorisation 
came into effect on 15 July 2009.   

 
7.244. The Applicants provided the ACCC with Deloitte’s Ring Fencing Arrangements Report 

on 21 October 2009. The report concluded: 
 

…nothing has come to our attention that causes us to believe that the Sellers have not complied 
with the Domestic Ring Fencing Protocol, as measured by the evaluation criteria set out therein, 
during the three month period ending 9 October 2009…244 

 
7.245. The ACCC recognises that there continues to exist some potential for commercially 

sensitive information obtained by the Gorgon domgas joint venture to pass to 
competing joint ventures through partners having ownership in both fields and that this 
may impact on competition. Consequently, the ACCC considers that the ring fencing 
arrangements imposed under interim authorisation should continue under the 
substantive authorisation.  

                                                 
243  Applicants’ submission in regard to submissions on interim authorisation, 17 June 2009, page 2. 
244  Deloitte Touche Tomatsu, Independent Reviewer’s Report to Allens Arthur Robinson on Compliance with 

Domestic Ring Fencing Protocol, 20 October 2009, page 7.  
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7.246. The ACCC does note, however, that any anticompetitive agreements between gas 

producing joint ventures based around such information flows – such as to restrict 
supply volumes or to fix prices – would not be exempt from the Trade Practices Act by 
any authorisation and would be open to action by the ACCC or any affected party. 

 
7.247. To address the potential for anticompetitive detriment to result from commercially 

sensitive information being transferred through having companies that are participants 
in the Gorgon joint venture and other gas producing joint ventures in WA, the ACCC 
considers that authorisation should be subject to the following conditions: 

 
• A review by an ACCC approved independent compliance auditor (the Auditor), of 

the operation of, and the Applicants’ compliance with, the Ring Fencing 
Arrangements to be completed by 10 October annually until the conclusion of the 
term of authorisation. Within 30 business days of receiving the Auditor’s report on 
the review, the Applicants must provide the full report to the ACCC, along with a 
separate summary, which to the ACCC’s satisfaction accurately reflects the 
Auditor’s full report. This summary will be placed on the public register 

 
• The Applicants implement all of the Auditor’s recommendations arising out of each 

compliance audit within 45 business days of the audit concluding, to the satisfaction 
of the ACCC on advice from the Auditor.  

 
• Each Applicant must report any non-compliance with the Ring Fencing 

Arrangements to the ACCC within one week of the Applicant becoming aware of 
it. 

 
ACCC conclusion on public detriments  
 
7.248. The ACCC accepts that in a market with the necessary structural features, separate 

marketing is likely to increase competition and result in prices lower than would be the 
case under joint marketing. However, the ACCC considers that in the current WA 
domgas market the proposed arrangements are unlikely to result in public detriments in 
the form of significantly less competition or higher prices in comparison to what would 
be the case under separate marketing. 

 
7.249. The ACCC considers that the proposed conduct may result in public detriment in the 

form of contractual terms and conditions that may be less flexible or more onerous than 
would be the case under separate marketing.  

 
7.250. The ACCC considers that the proposed conduct may result in significant public 

detriment were commercially sensitive information obtained from customers by the 
Applicants to be transferred to and used by competing parties or projects in WA. 
However, the ACCC is of the view that the imposition of conditions on authorisation 
that seek to ensure that there are robust ring fencing arrangements in place reduces the 
likelihood of public detriment from this issue.  

 
7.251. Overall, the ACCC is not satisfied that the proposed conduct will result in substantial 

anti-competitive detriment. As noted in the public benefit section of this assessment, 
due to the current lack of liquidity in the WA gas market, the ACCC considers that 
competition is unlikely to be significantly more effective under separate marketing.  
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Balance of public benefit and detriment  
 
7.252. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the proposed conduct is likely to result in a public benefit, and that the 
public benefit will outweigh any likely public detriment. 

 
7.253. In the context of applying the net public benefit test at section 90(8)245 of the Act, the 

Tribunal commented that: 
 

… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.246 

 
7.254. The ACCC considers there are significant benefits in having Gorgon domgas supplied 

into the WA market and in particular in avoiding unnecessary delays to that supply. For 
the reasons set out earlier, the ACCC considers these benefits are likely to outweigh 
any detriments, particularly given the current lumpiness in demand and lack of liquidity 
in the WA gas market. 

                                                 
245  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
246  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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Length of authorisation 
 
7.255. The Act allows the ACCC to grant authorisation for a limited period of time.247  The 

ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
7.256. In this instance, authorisation is sought for the earlier of: 
 

• until customer agreements have been reached for the sale of 2000 Petajoules (PJ) of 
domgas or 

 
• 6 years from the date of the first supply of domgas to a customer in Western 

Australia.  
 
7.257. The Applicants have sought that authorisation cover any domgas sales agreements 

entered into during the period authorisation and give effect to the provisions of such 
sales agreements over their term. 

 
Applicants’ submission 
 
7.258. In regard to the request for the length of authorisation being until customer agreements 

have been reached for the sale of 2000 PJ, the Applicants submit: 
 

[This]…is an appropriate timeframe because they do not forsee the structural impediments to 
separate marketing being overcome before this time.248 

 
7.259. Noting the ACCC’s preference to grant authorisation for a limited time frame, the 

Applicants have alternatively nominated 6 years from first gas as an appropriate length 
of authorisation. The Applicants recognise that the structural features of the market that 
currently prevent separate marketing may undergo some change in that period. 
Additionally, the Applicants submit: 

 
Importantly, the Participants estimate that 6 years is the period in which it is reasonable to 
anticipate that the Project will have secured sufficient customer commitments to achieve the 300 
TJ/day required under the State Agreement.249 
 

7.260. The Applicants commit that prior to first gas they will provide the ACCC with clear 
documentary evidence as to what the exact date of commencement will be. Finally, the 
Applicants add: 

 
Should the domgas obligation under the State Agreement not have been met within 6 years from 
First Gas, and should the relevant structural features of the WA domgas market not have 
significantly changed within that time, then the Participants would make a future application to 
extend the authorisation for a further appropriate period.250 

 
                                                 
247  Section 91(1). 
248  Applicants’ supporting submission, page 43. 
249  Ibid.  
250  Ibid. 
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Interested party submissions 
 

7.261. DBP, the operator of the Dampier to Bunbury Natural Gas Pipeline, submits: 
 

The participants are seeking authorisation for 6 years. However, their application contends that 
long term (beyond 6 years) contracts are required to support FID. It also contends that the project 
will require ongoing development and investment, so it stands to reason that arrangements 
required for the initial 6 years will prevail for the life of the project.251  
 

7.262. In regards to the request for authorisation for customer agreements for 2000 PJ of gas, 
the Domgas Alliance submits: 

 
The Alliance further points out that given the 2000 PJ supply commitment relates to the life of the 
Gorgon Project, the applicants are in fact seeking a 60 year authorisation period.  

 
7.263. On the request for authorisation to extend for 6 years from first gas the Domgas 

Alliance submits: 
 

The Alliance agrees with the comments in DBP’s submission to the Commission that the six year 
from First Gas authorisation period sought by the applicants represents a notional period that 
bears little meaning to the true impact of any authorisation.  
 
Both the Gorgon participants and consumers would be looking to secure long term contracts to 
underpin investment. The impact of any authorisation permitting the applicants to sell as a cartel 
would therefore be for the duration of these contracts. It would not simply disappear once supply 
contracts are entered into.252 

 
7.264. In a further submission on 27 August 2009, the Domgas Alliance considered: 
 

Restricting authorisation to a shorter duration will not avoid the significant anti-competitive 
detriment from cartel selling. As the ACG Report points out, if cartel selling arrangements enable 
the Gorgon supply commitment to be locked away, the Project cannot contribute to “competitive 
tension” in the market place in relation to other gas developments.253 
 

7.265. In response to the draft determination, the Domgas Alliance addressed the proposed 
length of authorisation. Broadly, the Domgas Alliance considers that the proposed 
length of authorisation does not reflect the recent and ongoing development of the WA 
domestic gas market. Were the ACCC to grant authorisation, the Domgas Alliance 
submits: 

 
Any authorisation period should therefore be limited to 2 years or until the establishment of a Gas 
Bulletin Board or comparable arrangement – whichever is the earlier. A 6 year authorisation 
period is excessive and would likely be overtaken by current developments in the WA gas 
market.254 

                                                 
251  Submission from DBP, 4 June 2009, page 7.  
252  Submission from the Domgas Alliance, 6 July 2009, pages 25 – 27.  
253  Submission from the Domgas Alliance, 27 August 2009, page 24.  
254  Submission from the Domgas Alliance, 8 October 2009, page 22.   
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Allen Consulting Group (ACG) report 
 
7.266. ACG, in a report prepared for the ACCC, addresses the issue of the length of 

authorisation and broadly considers: 
 

If the ACCC decides to authorise the current request for joint marketing, it should endeavour to 
retain the option that separate marketing can occur when market conditions become conducive. 

 
… The Applicants request for approval for joint marketing of up to the full 2000 PJ is effectively 
a request for authorisation for approximately 20 years.255  
 

7.267. The ACG report goes on to propose alternatives for the length of any authorisation: 
 

…it is not apparent that the necessary market conditions will not evolve over the next 6-8 years. 
The ACCC could consider joint marketing authorisation for a shorter duration (8-10years), 
smaller total resource (1000 PJ) or restricted delivered quantity (200 TJ/day). In its decision, the 
ACCC should be mindful that authorisation for a shorter duration may disadvantage a 
‘greenfields’ buyer in that it may not afford the buyer sufficient duration of supply security.256 

 
Applicants’ further submissions 
 
7.268. On 14 August 2009 the Applicants provided an additional submission in response to a 

number of issues raised in the ACG report. Concerning the ACG report’s proposal of a 
shorter duration, the Applicants submit: 

 
The Participants do not see any obvious reason to conclude that a shorter duration of 
authorisation is appropriate because the market may develop characteristics that make separate 
marketing feasible in a shorter period of time. To the contrary, the findings of the ACG Report 
show little change in market conditions over the last 10 years.257 

 
7.269. On the proposal by the ACG report to limit authorisation by volume the Applicants 

respond: 
 

Given the current uncertainty as to the level of demand for Project gas, a volume based approach 
means that the time period over which such volumes might be supplied is unknown. If the 
objective of imposing a limitation on authorisation is to permit separate marketing once the 
market matures, a volume based limit may still see the Participants jointly marketing gas for 
many years (if there is low demand) after market conditions might have in fact matured.258  
 

7.270. On 9 October 2009 the Applicants provided a submission in response to the ACCC’s 
draft determination. In this additional submission the Applicants consider that in 2015 
the market will still not have developed sufficiently to support separate marketing. 
They consider that limiting authorisation to that time period risks creating future delays 
in getting uncontracted gas to market.  

                                                 
255  Allen Consulting Group, Report to the ACCC: Gorgon Gas Project Joint Venture Application for 

Authorisation of Joint Marketing, 24 July 2009, page 30. 
256  Ibid.  
257  Applicants’ further submission in response to the Allen Consulting Report, 14 August 2009, page 8.  
258  Ibid.  
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7.271. In the submission following the draft determination, the Applicants further consider: 
 

If authorisation ceases in 2015, then at that time the Participants risk facing the same issues they 
currently face today regarding gas balancing arrangements and lack of market development. In 
particular, the issue of whether one or more of the Participants considers it viable to engage in 
separate marketing of the additional Project volumes will arise again. Hence, prematurely ending 
authorisation risks delays and uncertainty in marketing additional Project volumes post 2015.259  

 
7.272. The Applicants submit that were the ACCC minded to grant authorisation for a fixed 

period then they suggest that authorisation expire on 31 December 2021. The 
Applicants consider that this timeframe reflects a more realistic timeframe within 
which market features enabling separate marketing could come about.260  

 
7.273. The Applicants expressed concern that the draft determination proposes to grant 

authorisation for only the initial term of any gas sale agreement, and not for any 
extensions, and for a period of 20 years only. The Applicants submit that some 
customers have expressed interest in the supply of gas for up to 25 years and as such 
the 20 year limit may act as an impediment in securing sales with such customers. 
Further, the Applicants argue that there appears to be an inconsistency in allowing a 20 
year contract but not allowing a contract that has a length of 10 years with an option of 
an extension for 10 years. In conclusion, the Applicants consider: 

 
The Participants strongly suggest that authorisation extend for any gas sales agreement entered 
into during the period of authorisation for a period of 25 years, regardless of whether that 25 year 
period is the initial terms of the agreement or is made up of extensions to the original 
agreement.261 
 

7.274. In response to the Domgas Alliance’s submission following the draft determination, the 
Applicants submit: 

There is no justification for limiting the authorisation to two years or by reference to the 
speculative establishment of a WA GBB or comparable arrangement. Such a period does not 
reflect a reasonable timeframe in which separate marketing of domgas is likely to be feasible in 
WA. Further, limiting the authorisation in this way would undermine the very benefits 
authorisation is designed to achieve.262  

ACCC Assessment 
 
7.275. The ACCC recognises that the WA domgas market has not significantly developed 

over the past 10 years to enable commercially viable separate marketing of large 
volumes of gas. However, this does not necessarily indicate that it will not develop 
these features in the medium term.  

 
7.276. The ACCC understands the liquidity of the international LNG market has increased 

significantly over the last 5 years such that it now supports separate marketing of LNG 
by joint venture producers. These changes were not foreseen five years ago. 

                                                 
259  Applicants’ submission post the draft determination, 9 October 2009, page 8. 
260  Ibid, page 9.  
261  Ibid. 
262  Applicants’ further submission post draft determination, 23 October 2009, page 5.  
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7.277.  The ACCC notes the increasing development of market features in the Eastern States 

domgas markets. In particular, significant pipeline investment has increased inter basin 
competition in south-eastern Australia and has enhanced opportunities for smaller 
producers to market their gas.263 Further, interconnection between gas pipelines at 
Moomba, Wallumbilla and Longford has enabled or will enable trading in gas and 
pipeline capacity.264 Additionally, the Victorian Transmission System that until 
recently was operated by VenCorp facilitated the trading of gas supply by mostly 
retailers and accounted for between 10-20 per cent of wholesale volumes in Victoria.265 

 
7.278. While the ACCC recognises that the majority of gas supplied in the Eastern States is 

still under long term bilateral developments, proposed developments should facilitate 
more liquid markets. In particular, the recent establishment of the Australian Energy 
Market Operator and the planned short term market for gas to commence in mid 2010. 
The short term market is planned to establish a daily market clearing price at each hub 
based on bids by gas shippers to deliver additional gas. The intention is that it will 
provide an option for gas users to buy or sell gas on a spot basis without needing to 
enter delivery contracts in advance.  

 
7.279. The ACCC considers it is possible that the WA domgas market may mature in the 

medium term to the point that it would support separate marketing.  In particular, the 
ACCC considers that the prospective entry of new sources of supply may encourage a 
trend towards shorter term contracts, development of secondary trading and a greater 
incentive to develop storage options. Were this to occur, it is unlikely that joint 
marketing of gas would remain in the public interest – and the Applicants have 
indicated that if it becomes commercially viable for them to separately market, it would 
be their preference to do so. 

 
7.280. The ACCC notes the recommendations of the Gas Supply and Emergency Management 

Committee’s (the Committee) Report to the WA Government in October 2009. 
Amongst other recommendations to mitigate a gas supply disruption, the Committee 
advocated an increase in gas storage to enable withdrawal rates of between 35 TJ/day 
and 100 TJ/day. The Committee advocated the establishment of a Gas Bulletin Board 
and consideration of a short term trading market to facilitate the trading of gas 
contracts. The ACCC considers that these recommendations demonstrate further 
potential for the WA domgas market to develop in the medium term.  

 
7.281. The Applicants request in their submission of 23 October 2009 that the period of 

authorisation run until 31 December 2021 with authorisation to cover any contracts 
entered into for a period of 25 years. This corresponds with the term sought by the 
Applicants in their initial submission, a period of authorisation for 6 years from first 
flow of gas. If first gas commenced as forecast in late 2015 this would result in 
authorisation extending until at least 2021, with a real risk it could be longer if the 
project is delayed again.  

                                                 
263  Australian Energy Regulator, State of the Energy Market 2008, 20 November 2008, page 267.  
264  Ibid, page 243.  
265  Ibid, page 242.  
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7.282. Given the potential for the WA domgas market to mature, the ACCC cannot be 

satisfied that the public benefits of joint marketing will continue to outweigh the 
detriments for 12 or more years into the future and considers a shorter period of 
authorisation is appropriate. 

 
7.283. However, the ACCC recognises that for prospective public benefits to be achieved, 

authorisation needs to be long enough to provide sufficient certainty that the Applicants 
will be able to jointly market sufficient quantities of gas to address the costs and risks 
of the domgas project investment. The ACCC is not satisfied that an authorisation 
length of 2 years or until the establishment of a Gas Bulletin Board will provide the 
necessary certainty that will enable the Applicants to underwrite the investment in the 
domgas component of the Gorgon project.   

 
7.284. The ACCC notes that the Applicants currently propose to construct the domgas plant 

and have first gas flowing by 2015. In addition, the Applicants have submitted that they 
will initially commence production at a volume of 150 TJ/day in 2015 and ramp up to 
300 TJ/day by 2021. The Applicants note that the additional feed of 150 TJ/day will not 
be brought online until year five of production after a history of field performance has 
been established. Further, the Applicants consider that the ramp up period will enable 
them to gain confidence about future market demand noting the possible entry of a 
number of new suppliers.266 The ACCC considers that these factors indicate that the 
Applicants may not market their full 300 TJ/day volume initially and will wait until 
they understand the field’s performance and potential market demand before offering 
further volumes to the market.  

 
7.285. The ACCC further notes that a number of other projects are expected to or may 

commence production prior to 2015 or shortly after. These projects include Reindeer, 
Macedon, Pluto, Wheatstone and tight gas fields from the Perth Basin. The introduction 
of these projects into the WA domgas market may encourage the development of 
market characteristics that could enable separate marketing such as shorter term 
contracts, increased storage and secondary trading.  

 
7.286. For these reasons the ACCC grants authorisation to the Applicants for the proposed 

arrangements until 31 December 2015.  
 
7.287. The ACCC notes that the Applicants consider that an authorisation ending on 31 

December 2015 will cease to have commercial utility in the period prior to its 
conclusion due to the uncertainty over future marketing arrangements. The ACCC 
notes that should the Applicants consider that they continue to require authorisation for 
the joint marketing and sale of domgas from the Gorgon project after 2015 then they 
retain the option of reapplying for authorisation in the period leading up to the 
conclusion of this authorisation.  

                                                 
266  Applicants’ submission, 24 August 2009, page 3. 
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7.288. The ACCC notes the Applicants’ submission on 9 October 2009 that some customers 

have expressed interest in the supply of domgas from Gorgon for a period of 25 years. 
The ACCC considers that if both purchasers and the producers consider it is in their 
interest to sign contracts of this length then authorisation should extend to the 
Applicants giving effect to any gas sales agreements entered into during the period of 
authorisation for the supply of domgas from the Gorgon project for a period not 
exceeding 25 years from the date of first gas from the project.  
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Future parties 
 
7.289. The Applicants have applied for authorisation to cover potential future equity partners 

in the Gorgon Gas Project. Future equity partners are to be limited to customers that 
purchase LNG from the Applicants, up to a total aggregate of 10 per cent equity 
interest held by all LNG customers in the Gorgon Gas Project.  

  
7.290. The Applicants provided the following reasoning for the extension of the authorisation 

to LNG customers: 
 

Participants may wish to sell-down a small portion of their equity interest in the Project to one or 
more LNG Customers. Such customers thereafter gain an entitlement to domgas produced by the 
Project, hence it is critical that LNG Customers are also covered by any joint marketing 
authorisation. The Participants have proposed that a 10% maximum aggregate equity interest can 
be obtained by LNG Customers in order for the authorisation to apply to them. Accordingly, the 
extended coverage of authorisation to LNG Customers has no impact on the assessment of the 
likely benefits and detriments of the Project as LNG customers will only have a non-controlling, 
minority interest in the Project.267 
 

7.291. None of the interested parties raised issues with the extension of authorisation to future 
parties. 

  
7.292. The ACCC accepts that the restrictions proposed will limit any future LNG customers 

to a minority and non-controlling stake in the joint venture and that their stake is 
unlikely to materially alter the effect of the proposed conduct. The ACCC considers 
that it would be administratively burdensome to require the Applicants to reapply for 
authorisation each time a LNG customer acquired a minor stake in the project. 

 
7.293. The ACCC considers that authorisation should extend to LNG customers who acquire 

equity up to a total equity interest held by all LNG customers of no greater than 10 per 
cent, where those LNG customers who acquire equity will be jointly marketing domgas 
from the Gorgon Gas Project with the Applicants.  

                                                 
267  Applicants’ supporting submission, page 11. 
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8. Determination 
 
The application 
 
8.1. On 20 May 2009 Chevron Australia Pty Ltd, Chevron (TAPL) Pty Ltd, Mobil Australia 

Resources Company Pty Ltd and Shell Development (Australia) Pty Ltd (the 
Applicants) lodged applications for authorisation A91139 and A91140 with the ACCC. 

 
8.2. On 24 July 2009 the Applicants lodged applications for authorisation A91160 and 

A91161. These additional applications are for conduct that is identical to that sought in 
applications A91139-40 but relate to the new cartel provisions of the Trade Practices 
Act 1974 (the Act).  

 
8.3. Applications A91139-40 and A91160-61 were made using Form A and Form B of 

Schedule 1, of the Trade Practices Regulations 1974.  The applications were made 
under subsection 88 (1 or 1A) of the Act to:  

 
• jointly discuss and negotiate common terms and conditions, including price, under 

which natural gas produced for sale to customers in Western Australia (domgas) 
will be offered for sale by the Applicants 

 
• enter into and give effect to contracts, arrangements or understandings between the 

Applicants containing common terms and conditions, including price and price 
arbitrations/determinations, upon which domgas will be offered for sale and sold by 
the Applicants and  

 
• in relation to any gas sales agreements entered into during the period of any interim 

and final authorisation for the supply of domgas, continue to give effect jointly to 
the provisions of such agreements over their term.  

 
8.4. Authorisation is sought for the earlier of: 
 

• until customer agreements have been reached for the sale of 2000 Petajoules of 
domgas or 

 
• 6 years from the date of the first supply of domgas to a customer in Western 

Australia.  
 

8.5. In addition to the Applicants, in accordance with section 88(10) of the Act, 
authorisation is sought to cover potential future equity partners in the Gorgon Gas 
Project. Future equity partners are limited to any customer that purchases LNG from 
the Applicants, up to a total aggregate of 10 per cent equity interest held by all LNG 
customers in the Gorgon Gas Project.   
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The net public benefit test 
 
8.6. For the reasons outlined in Chapter 7 of this determination, and subject to the 

conditions below, the ACCC considers that in all the circumstances the conduct for 
which authorisation is sought is likely to result in a public benefit that would outweigh 
the detriment to the public constituted by any lessening of competition arising from the 
conduct. 

 
8.7. The ACCC is satisfied that the conduct for which authorisation is sought is likely to 

result in such a benefit to the public that the conduct should be allowed to take place. 
 
8.8. The ACCC therefore grants authorisation to applications A91139-A91140 and 

A91160-A91161 on condition that the Applicants undertake a number of processes 
with respect to their ring fencing arrangements, set out below.  

 
Conduct for which the ACCC grants authorisation 
 
8.9. The ACCC grants authorisation to Chevron Australia Pty Ltd, Chevron (TAPL) Pty 

Ltd, Mobil Australia Resources Company Pty Ltd and Shell Development (Australia) 
Pty Ltd to: 

 
• jointly discuss and negotiate common terms and conditions, including price, under 

which natural gas produced from the Gorgon project for sale to customers in 
Western Australia will be offered for sale by the Applicants 

 
• enter into and give effect to contracts, arrangements or understandings between the 

Applicants containing common terms and conditions, including price and price 
arbitrations/determinations, upon which natural gas produced from the Gorgon 
project for sale to customers in Western Australia will be offered for sale and sold 
by the Applicants and  

 
• in relation to any gas sales agreements entered into during the period of any interim 

and final authorisation for the supply of natural gas produced from the Gorgon 
project for sale to customers in Western Australia, continue to give effect jointly to 
the provisions of such agreements for a period not exceeding 25 years from the date 
of first gas from the Gorgon project. 
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Conditions 
 
8.10. The ACCC grants authorisation on condition that the Applicants268 adhere to the 

following commitments (given under interim authorisation) concerning Ring Fencing 
Arrangements (comprising the Ring Fencing Protocol and any other internal ring 
fencing policies that the individual Applicants have in place with respect to the Gorgon 
project): 

 
• A review by an ACCC approved independent compliance auditor (the Auditor), of 

the operation of, and the Applicants’ compliance with, the Ring Fencing 
Arrangements to be completed by 10 October annually until the conclusion of the 
term of authorisation. Within 30 business days of receiving the Auditor’s report on 
the review, the Applicants must provide the full report to the ACCC, along with a 
separate summary, which to the ACCC’s satisfaction accurately reflects the 
Auditor’s full report. This summary will be placed on the public register 

 
• The Applicants implement all of the Auditor’s recommendations arising out of each 

compliance audit within 45 business days of the audit concluding, to the satisfaction 
of the ACCC on advice from the Auditor.  

 
• Each Applicant must report any non-compliance with the Ring Fencing 

Arrangements to the ACCC within one week of the Applicant becoming aware of 
it. 

 
8.11. This grant of authorisation and its conditions extends to any LNG customers who 

acquire equity up to a total equity interest held by all LNG customers of no greater than 
10 per cent, where those LNG customers who acquire equity will be jointly marketing 
domgas from the Gorgon Gas Project with the Applicants.  

 
8.12. The ACCC grants authorisation until 31 December 2015. 
 
8.13. This determination is made on 5 November 2009. 
 
8.14. The attachments to this determination are part of the determination. 
 
Interim authorisation 
 
8.15. At the time of lodging the applications A91139-A91140, the Applicants requested 

interim authorisation.  
 
8.16. The ACCC granted conditional interim authorisation on 24 June 2009. The conduct for 

which interim authorisation was granted and the attached condition are provided for in 
Chapter 2 of this determination.  

 
8.17. Interim authorisation came into effect on 15 July 2009.  
 
                                                 
268  In this paragraph, ‘Applicants’ includes any LNG customers who acquire equity up to a total equity interest 

held by all LNG customers of no greater than 10 per cent, where those LNG customers who acquire equity will 
be jointly marketing domgas from the Gorgon Gas Project. 
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8.18. At the time of lodging the additional applications A91160-A91161 on 24 July 2009, the 
Applicants requested interim authorisation. The ACCC granted interim authorisation on 
29 July 2009. 

 
8.19. These interim authorisations will remain in place until the date the ACCC’s final 

determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 

 
Date authorisation comes into effect 

8.20. This determination is made on 5 November 2009.  If no application for review of the 
determination is made to the Australian Competition Tribunal (the Tribunal), it will 
come into force on 27 November 2009.    
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Trade Practices Act 1974 
(the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act.  One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference.  A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination.  The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment of authorisation  
applications A91139 – 40, A91160-61 
 
The following table provides a chronology of significant dates in the consideration of the above 
applications.  
 

DATE ACTION 

20 May 2009 Applications (A91139-40) for authorisation lodged with the ACCC, 
including an application for interim authorisation. 

5 June 2009 Closing date for submissions from interested parties in relation to the 
request for interim authorisation. 

17 June 2009 Submission received from the Applicants in response to interested party 
submissions. 

24 June 2009 The ACCC grants conditional interim authorisation. 

3 July 2009 Closing date for submissions from interested parties in relation to the 
substantive applications for authorisation. 

15 July 2009 Interim authorisation comes into effect.  

24 July 2009 Applications (A91160-61) for authorisation lodged with the ACCC, 
including an application for authorisation.  

29 July 2009 The ACCC grants conditional interim authorisation for applications 
A91160-61. 

31 July 2009 Submission received from the Applicants in response to interested party 
submissions. 

14 August 2009 Closing date for submissions from interested parties and the Applicants in 
relation to the Allen Consulting Report prepared for the ACCC.  

17 September 2009 Draft determination issued. 
9 October 2009 Closing date for submissions from interested parties in relation to the 

ACCC’s draft determination. 
23 October 2009 Submission received from the Applicants in response to interested party 

submissions. 
5 November 2009 Final determination issued. 
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Attachment C — the tests for authorisation and other relevant 
provisions of the Act 
 
Trade Practices Act 1974 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 
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as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 

(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 
Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
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The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.1 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made.  Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.2 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 
Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.3 
 
Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future4 

• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.5 

                                                 
1  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
2  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

3  Section 91(3). 
4  Section 88(10). 
5  Section 88(6). 
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Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation6.  It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
Minor variation 
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.7 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.8 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.9  The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.10 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.11 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.12 

 

 

 

 

 

 

                                                 
6    Section 90(10A) 
7  Subsection 91A(1) 
8  Subsection 87ZD(1). 
9  Subsection 91B(1) 
10  Subsection 91B(3) 
11  Subsection 91C(1) 
12  Subsection 91C(3) 
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Attachment D – Location of the Gorgon Project 
 

 

 

Source: Applicants’ supporting submission to the applications for authorisation (A91139-40), 20 May 2009, page 5. 
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Attachment E – Major WA Gas Transmission Pipelines 
 

 

Source: Economic Regulation Authority (WA). 
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Attachment F – ACCC Summary of Pohokura 
 
1. In December 2002, Shell, OMV and Todd (the Pohokura Applicants) applied to the New 

Zealand Commerce Commission (the Commerce Commission) for authorisation to enter into 
arrangements to jointly market and sell gas produced from the Pohokura gas field. Pohokura 
was a greenfields development with production of natural gas for domestic sale only. 
Production was scheduled to commence in February 2006.13  

 
2. In 2002, the total production of natural gas for supply into the New Zealand market was 

approximately 233 Petajoules (PJ) (WA domgas production is approximately 340 PJ). 
Approximately 40 per cent of gas production was used for electricity generation.14   

 
3. Production was dominated from the Maui field (approximately 75 per cent), however this 

field was in decline with Pohokura slated as a partial replacement of the lost supply.15 In 
2002, the Pohokura field was estimated to hold approximately one third of the developed 
and undeveloped reserves in New Zealand.16 In their application the Pohokura Applicants 
estimated that the recoverable gas reserves from the field were 750 PJ (Gorgon has reserved 
2000 PJ for domestic supply).17  

 
4. Other fields in New Zealand which at least one of the Pohokura Applicants have a 

substantial interest accounted for approximately 90 per cent of production. In particular, all 
three Pohokura Applicants were partners in the dominant Maui field. 18 

 
5. There existed an extensive gas reticulation system in the North Island of New Zealand 

comprising 2 600 kilometres of high pressure gas transmission pipelines. The gas 
transmission network was approximately two thirds owned by the National Gas 
Corporation.19 In 2002 there was no spot market existing for the sale of gas.  

 
6. In its determination, the Commerce Commission noted the Australian experience when 

considering the joint marketing and sale of gas from joint ventures, including the ACCC’s 
1998 determination concerning the North West Shelf. Broadly, the Commerce Commission 
noted that there was an expectation in Australia that over time the relevant markets will 
develop to allow separate marketing and that separate marketing does result in competitive 
benefits.20 

                                                 
13  New Zealand Commerce Commission, Determination decision 505, 1 September 2003, page 8.  
14  Ibid, page 32.  
15  Ibid, page 24.  
16  Ibid, page 33. 
17  Ibid, page 25.  
18  Ibid, page 24.  
19  Ibid, page 33.  
20  Ibid, page 49.  
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7. The Commerce Commission granted authorisation to the Pohokura Applicants in September 

2003. In particular, the Commerce Commission considered that joint marketing may result 
in the development of the Pohokura field one year earlier than would have been the case if 
separate marketing was required. Other public benefits the Commerce Commission 
identified were: 

 
• lower production and transaction costs  
• possible improvement in operational efficiency 
• possible savings in field facilities, appraisal and design costs and 
• possible increase in the exploration incentive.21 

 
8. However, the Commerce Commission did consider that the overall impact of the joint 

marketing would be a lessening of competition in the gas market. In broad terms, the 
Commerce Commission considered that joint marketing would: 

 
• restrict the number of competitors in the market 
• result in higher prices and enhance the potential for price discrimination 
• result in a more limited range of terms and conditions being offered to gas purchasers 

and 
• slow or inhibit the rate at which a more efficient and competitive market may evolve in 

the future.22  
 
9. The Commerce Commission considered that on balance the overall benefit to the public 

from the proposed arrangements could be substantial and could outweigh the detriments. 
However, the Commerce Commission did make the authorised arrangements conditional on 
the Pohokura field and its associated off-shore, and on shore, gas production equipment 
being fully operational before 30 June 2006.23  

 
June 2006 revocation 
 
10. In April 2004, the Pohokura Joint Venture advised the Commerce Commission that they had 

been unable to agree on issues associated with joint marketing and sale from the project and 
that they intended to market and sell the gas separately. Shortly after, the joint venture 
partners announced that they had separately entered into contracts for the sale of their share 
of the gas from the Pohokura field. The original date for full production from the field was 
not altered by the change in the marketing regime.24  

 
11. The Commerce Commission noted that the parties to the Pohokura Joint Venture reached a 

final investment decision on 30 June 2004. The Commerce Commission further notes that 
the separate marketing and sales approach did not apparently lead to a delay in the final 
investment decision or a delay in production from the field.  

                                                 
21  New Zealand Commerce Commission, Determination decision 505, 1 September 2003, page 8. 
22  Ibid, page 9-10. 
23  Ibid, page 10.  
24  New Zealand Commerce Commission, Determination decision 581, 2 June 2006, page 4. 
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12. The Commerce Commission’s revocation does not go into detail on the reasons for the 

failure of joint marketing other than noting Shell’s submission that the “commercial 
dynamic” between the partners caused the failure.25 Nor does the revocation note the market 
dynamics that enabled the individual partners to sell their individual shares.  

 
13. The revocation does note that production of gas in New Zealand was in decline with 242 PJ 

produced in 2001 with a reduction to 156 PJ in 2004. The decline is attributed to the 
depletion of the Maui field. Further, gas used in electricity generation declined from 116 PJ 
in 2001 to 63 PJ in 2005.26  

 
14. The authorisation was revoked in June 2006. The Pohokura field commenced commercial 

production in September 2006.  
 

                                                 
25  New Zealand Commerce Commission, Determination decision 581, 2 June 2006, page 16.  
26  Ibid, page 12.  




