


  

1. Executive summary 
 
1.1 On 14 September 2009, Edosh Pty Ltd (eDosh) lodged notification N94164 for the 

following arrangements: 

1.2 eDosh proposes to supply to customers: 

 commissions and rebates by way of loyalty points or credits (eDosh dollars), by 
direct payment or other means, or 

 additional benefits, including the ability to participate in competitions via 
promotional programs carried out from time to time,  

on condition that they are members of eDosh and have: 

 acquired goods or services from third party suppliers through eDosh, or  

 referred other people to join eDosh and who have acquired goods or services 
from third party suppliers through eDosh  

and eDosh receives a commission or rebate from the third party suppliers, who are 
currently Coles Group Ltd (Coles) and Gotalk Communications Pty Ltd (Gotalk) 
but may change from time to time. 

1.3 Based on the information currently before it, the Australian Competition and 
Consumer Commission (ACCC) has decided to issue a draft notice proposing to 
revoke notification N94164 because it considers the proposed conduct is likely to 
result in public detriments that will outweigh the likely public benefits.   

1.4 In particular, the ACCC considers that the proposed conduct is likely to result in 
public detriment from its capacity to significantly overstate the likely earnings from 
participation in the scheme, the goods available for purchase through the scheme 
and the ongoing costs of participation.   

1.5 Immunity for the notified conduct automatically came into effect on 
11 September 2009. This draft notice does not remove this protection from legal 
action. The ACCC will undertake public consultation on the likely benefits and 
detriments and will then consider whether to issue a final notice. If the ACCC issues 
a final notice, immunity ceases to be in force on the thirty-first day after a final 
notice is issued.  

1.6 eDosh has written to the ACCC agreeing not to engage in the conduct until the 
ACCC concludes its assessment of the notification.  

1.7 To assist the ACCC’s decision on whether or not to issue a final notice revoking the 
notification, the ACCC seeks comment from eDosh and other interested parties on 
issues raised by the notification and in this draft notice. 



  
2. The notification process 
 
2.1. The Australian Competition and Consumer Commission is the Commonwealth 

agency responsible for administering the Trade Practices Act 1974 (the Act). A key 
objective of the Act is to prevent anti-competitive arrangements or conduct, thereby 
encouraging competition and efficiency in business, resulting in greater choice for 
consumers in price, quality and service. 

2.2. Subsections 47(6) and 47(7) of the Act prohibit conduct known as ‘third line 
forcing’, which involves the supply of goods or services on condition that the 
customer also acquire goods or services from a third party. The prohibition of third 
line forcing conduct is a per se provision, meaning that it amounts to a contravention 
of the Act regardless of its effect on competition.  

2.3. Businesses may obtain immunity in relation to conduct or proposed conduct that 
might be at risk of breaching the third line forcing provisions of the Act by lodging a 
‘notification’ with the ACCC. Once lodged, immunity for the notified conduct or 
proposed conduct in the case of third line forcing commences automatically after 14 
days. The ACCC may proceed to revoke a third line forcing notification where it is 
satisfied that the likely benefit to the public from the conduct or proposed conduct 
will not outweigh the likely detriment to the public from the proposed conduct.  

2.4. To remove the immunity provided by a notification, the ACCC must first issue a 
draft notice outlining the reasons why the ACCC proposes to revoke the notification.  

2.5. Once a draft notice is issued, the notifying party or any interested party may request 
that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft notice. The 
ACCC will also invite the notifying party and interested parties to lodge written 
submissions commenting on the draft notice.  

2.6. The ACCC then reconsiders the notification, taking into account the comments made 
at the conference (if one is requested) and any further submissions received. The 
ACCC may issue a final notice revoking the third line forcing notification where it is 
satisfied that the public benefits from the conduct or proposed conduct do not 
outweigh the public detriments.  

2.7. A final notice has the effect of revoking any immunity from legal proceedings under 
the Act for the notified conduct or proposed conduct and takes effect on the 
thirty-first day after the ACCC gives the notice or on a later date specified in writing 
by the ACCC. 

2.8. Where a notification in relation to third line forcing conduct is allowed to stand, the 
ACCC may act to remove the immunity afforded by the notification at a later stage if 
it is satisfied that the likely benefit to the public from the conduct or proposed 
conduct will not outweigh the likely detriment to the public from the conduct or 
proposed conduct. 



  
3. Notification N94164 – the proposed conduct 
 
3.1. Notification N94164 was lodged by Edosh Pty Ltd (eDosh) on 14 September 2009 

in relation to conduct that may breach sections 47(6) and 47(7) of the Act. 

3.2. eDosh describes the conduct as proposing to offer the following member services to 
persons who subscribe for eDosh’s services (Members): 

i. the provisions of commissions and rebates to Members who purchase 
products and services from certain third party suppliers; 

ii. the provision of commissions to Members (and their referrers up to the fifth 
referral level) who referred the Members referred to in the preceding 
paragraph to eDosh; 

iii. provision of those commissions and rebates by way of loyalty points or 
credits (eDosh dollars), by direct payment or other means; and 

iv. additional benefits including the ability to participate in competitions offered 
to Members as a result of promotional programs carried out by eDosh from 
time to time. 

3.3. eDosh will supply the member services set out at [subparagraphs 3.2. i. and iii. 
above] to a Member on the condition that the Member acquires goods or services 
from one of the following third party suppliers: 

 Coles Group Ltd (ABN 11 004 089 936); and 

 Gotalk Communications Pty Ltd (ABN 89 091 320 348),  

and on the condition that eDosh receives a commission or rebate from the third party 
supplier. 

3.4. Members will have access to eDosh’s website which will contain links to products 
and services offered on the websites operated by third party suppliers. 

3.5. eDosh will supply the member services set out [at subparagraphs 3.2. ii., iii. and iv. 
above] to a Member on the condition that another member who was referred to 
eDosh by the Member (or their referrers up to the fifth referral level) acquires goods 
or services from one of those third party suppliers, and on the condition that eDosh 
receives a commission or rebate from the third party supplier. 

The ACCC understands that the value of the commissions eDosh receives will be: 
 a small percentage of the denomination of the relevant gift card from Coles 

 a small percentage of the value of the relevant retail products sold by Gotalk.  
 
3.6. eDosh has advised that Coles Gift Cards are only redeemable at Coles supermarkets, 

Coles Express and Liquorland stores and are not redeemable at other Coles Group 
Ltd stores such as Target and Office Works. 

3.7. eDosh has described the practical operation of the notified conduct by way of the 
following example.  



  
Example 1 

A third party supplier offers, through eDosh, a variety of products to persons who 
have subscribed to eDosh’s services (Members). A Member initially purchases a 
product from the supplier at full price. Under the proposed arrangements, where the 
purchase was referred through eDosh, the supplier would pay eDosh a commission – 
a small percentage of the product price. 

eDosh would then distribute the commission as follows:  

– a small proportion is kept by eDosh 

– the bulk of the commission goes to the Member who purchased the product 
(Member A) 

– a small proportion goes to the Member (Member B) who referred Member A 
to eDosh 

– a small proportion goes to the Member (Member C) who referred Member B 
to eDosh 

– a small proportion goes to the Member (Member D) who referred Member C 
to eDosh 

– a small proportion goes to the Member (Member E) who referred Member D 
to eDosh 

– a small proportion goes to the Member (Member F) who referred Member E to 
eDosh.  

3.8. eDosh currently proposes to offer products and services from only two suppliers. 
However, eDosh intends to enter into arrangements with other third party suppliers 
to offer their products through the eDosh website in the near future.  

3.9. The products and services currently on offer by eDosh are: 

 Coles Gift Cards in denominations of $500 or $1 000, from Coles  

 a range of telephone and internet service contracts and prepaid products, from 
Gotalk.  

3.10. When purchasing a Coles Gift Card through eDosh, Members will need to pay the 
costs of mailing the Coles Gift Card and merchant fees for processing the payment. 
These costs are expected to be no more than $10. When purchasing products from 
Gotalk through eDosh, no mailing or other costs will be necessary.  

3.11. A copy of the notification and further information on the notified conduct provided 
by the parties to the notification is available from the ACCC’s website 
www.accc.gov.au/ExclusiveDealingRegister.   



  
4. Notifying party’s submission 
 
4.1. In lodging its notification, eDosh provided the ACCC with two supporting 

submissions, an Annexure and an Attachment.  

4.2. The Annexure provided examples illustrating the way the proposed conduct would 
operate (see Example 1). The Attachment provided a list of all the products to be 
offered by Gotalk through eDosh and the associated commissions Gotalk would pay 
to eDosh.  

4.3. A public version of the submissions has been placed on the ACCC’s public register. 

Relevant markets 

4.4. eDosh submits that the markets relevant to the notification are the Australia-wide 
markets for the supply of: 

 retail goods purchased through retailers, namely supermarkets, department 
stores, office supply stores and liquor shops 

 retail telecommunications services 

 discount shopping services.  

Public benefits 
 
4.5. eDosh submits that the proposed conduct will generate a number of public benefits. 

These include: 
 providing eDosh Members with an opportunity to obtain lower prices for goods 

and services purchased through eDosh 
 possible promotion of competition in the retail sector and the 

telecommunications sector, as it may encourage other retailers and 
telecommunications providers to match the discounts offered through eDosh by 
Coles and Gotalk.  

 
Public detriments 
 
4.6. eDosh submits that the proposed conduct will not result in any public detriments 

because: 

 The provision of membership services is not tied to any one third party supplier. 
Membership services are available to Members (or referrers of that Member) as 
long as that Member makes a purchase by reference to eDosh. However, the 
Member is free to make purchases of the same product from the same third party 
supplier, or from other suppliers, as the case may be. 

 Members are free to make purchases of the same product via another discount 
program, without reference to eDosh. 

 Membership is entirely voluntary and there is no obligation on Members to make 
any purchases through third parties. 



  
5. Views of interested parties  
 
5.1. The ACCC sought submissions from four interested parties: Coles; Gotalk; the 

Department of Commerce WA – Consumer Protection Division; and Choice.  

5.2. The ACCC received submissions from Coles and Gotalk.  

5.3. Coles provided a submission stating that it is unaware of the terms on which eDosh 
re-supplies Coles Gift Cards purchased from Coles. Specifically, it is unaware of the 
multi-level structure and commissions described in eDosh’s notification and is 
therefore unable to provide comments.  

5.4. Coles submitted that it currently has similar supply arrangements in place to provide 
discount Coles Gift Cards to a number of corporate customers.  

5.5. Gotalk provided a submission noting that its contractual arrangements with eDosh 
are confidential. Gotalk did not make any comments on eDosh’s marketing scheme.  

6. Statutory test 
 
6.1. Section 93 of the Act provides that a corporation that engages or proposes to engage 

in conduct of a kind referred to in subsections 47(2), (3), (4), (5), (6), (7), (8) or (9) 
may give to the ACCC notice, as prescribed, setting out particulars of the conduct or 
proposed conduct. 

6.2. The ACCC considers that the proposed arrangements can be characterised as 
conduct of a kind described in section 47(6) and 47(7) of the Act. In this case, eDosh 
proposes to supply rebates and commissions to its Members on the condition that the 
Member (or referred Members up to the fifth level) acquires goods or services from 
a third party supplier through the eDosh website and on condition that the third party 
supplier pays a commission to eDosh.  

6.3. The relevant test for this assessment is set out at subsection 93(3A) of the Act. If the 
Commission is satisfied that the likely benefit to the public from the conduct or 
proposed conduct will not outweigh the likely detriment to the public from the 
conduct or proposed conduct, it can issue a draft notice proposing to revoke the 
notification.   

7. ACCC Assessment 
 
7.1. The ACCC considers the relevant markets in which concerns may arise are the 

Australian markets for the retail provision of: 

 goods and services available from supermarkets and liquor shops 

 telecommunications services 

 discount shopping services, including online services.  



  
7.2. The ACCC notes that, under the proposed conduct, consumers remain free to choose 

whether to join eDosh and are free to choose whether to acquire goods and services 
from the suppliers through the eDosh website. 

7.3. The ACCC notes that eDosh is able to negotiate bulk discounts with its suppliers, a 
portion of which it intends to pass on to Members in the form of rebates and referral 
commissions when the Members (or those they have referred up to the fifth level) 
make purchases through eDosh. The ACCC considers that the proposed conduct 
may generate some public benefit from these payments. However, the ACCC notes 
that rebates are likely to be relatively small. Indeed, consumers may be able to 
achieve similar levels of savings on goods available from supermarkets, liquor shops 
and telecommunications services simply by shopping around.  

7.4. eDosh has advised that Members are required to pay an annual membership fee of 
$39.95 to access its website, purchase the products on offer and receive 
commissions. eDosh has indicated in its Membership Agreement that this fee, as 
well as all other fees and commissions, is subject to change at eDosh’s discretion.  

7.5. eDosh has made representations that all a Member needs to do is register and pay 
$39.95 to “start enjoying savings”. However, the ACCC notes that, after the first 
quarter of membership, eDosh Members must become ‘Commission Qualified’ by 
achieving a minimum level of savings to be eligible for commissions from referrals 
in the next quarter. This can be achieved by either: 

 purchasing a service via an ongoing contract (for example, a 24-month internet 
subscription), which will qualify the Member to receive commissions for the 
length of the contract, or  

 saving, through rebates, at least $60 per quarter by purchasing goods or services 
from nominated suppliers. 

7.6. The ACCC notes that the first option requires making monthly payments under a 
contract with Gotalk.1 However, the second option appears to require monthly 
purchases of around $500 per month, based on information provided by eDosh.  

7.7. The ACCC considers that people may be encouraged to become Members by 
eDosh’s promotional materials, which suggest that Members will be entitled to 
referral commissions when they introduce further participants to eDosh’s marketing 
scheme and these new participants make purchases through eDosh. The ACCC 
considers the scheme’s promotional videos and brochures, place greater emphasis on 
the potential for earning income from the referral commission payments rather than 
the savings from the rebates on goods and services. 

7.8. The ACCC notes that eDosh’s promotional material creates an impression that, 
through this scheme, new Members can earn significant amounts of money simply 
by recruiting more new Members and encouraging those new Members to make 
purchases through eDosh. The ACCC notes that the scheme limits referral 
commissions to five levels. However, the ACCC considers eDosh still creates an 

                                            
1  Gotalk’s website indicates that contracts are available for approximately $30 - $180 per month. 

(www.gotalk.com.au) 



  
impression of the likelihood of achieving substantial revenues from participating in 
the referral scheme that may not be realistic.  

7.9. The following quotes from eDosh’s promotional brochure make claims about the 
scheme that the ACCC considers may be unrealistic: 

“What is the lifestyle that you wish to experience? … When you look at the earning scenarios it 
seems astonishing what sort of income is possible, simply by replicating the process and using the 
eDo$h portal to purchase many of the things you already do from gifts to telecommunications. 
This is the Power of Numbers at work.” 
 
“For some people this will be … a way to make an extra couple of hundred dollars a month and for 
others who treat this as a business opportunity … it can be a major enterprise delivering substantial 
monetary returns.” 
 
“It is certainly not difficult to convince people to enjoy these same benefits so spreading the good 
news has never been simpler.” 
 

7.10. To demonstrate the ease with which a Member can build a large network from which 
to earn commissions, eDosh includes the following illustration in its brochure:  

 

7.11. Similarly, through its promotional videos, eDosh represents that new Members can 
earn referral commissions of $16 000 per month by referring 30 new Members to 
eDosh, if each of these 30 new Member refers three more new Members at every 
level of referral, up to the fifth level.  

7.12. In eDosh’s example, a first tier Member requires a network (the total number of 
people in five referral levels) of 2430 Members, each spending around $435 every 
month on Gotalk contracts and Coles Gift Cards to earn these commissions. This 
would mean that, in order for each of the 2430 Members at the fifth tier to be able to 
earn the same amount in referral commissions, they would each need to create their 
own network of 3630 new Members. This is a combined total of more than 8 million 



  
new Members that would need to be recruited. The ACCC therefore considers that 
relatively few Members are likely to be able to earn referral commissions of $16 000 
per month, contrary to eDosh’s representations.  

7.13. As previously noted, the notification only relates to Coles and Gotalk. eDosh has 
indicated that it is currently in negotiations with other suppliers and expects to lodge 
notifications for these arrangements at a later date.  

7.14. The ACCC also notes that promotional videos for the eDosh scheme, publicly 
accessible from YouTube, feature images of the websites of suppliers who are not 
currently affiliated with eDosh, including Bigpond, Apple Store and iSubscribe. The 
ACCC considers this may lead consumers to become Members of eDosh in the 
belief that they will have access to goods and services that are not currently 
available. 

7.15. The ACCC regularly receives complaints about multi-level marketing schemes from 
a wide range of consumers. There is significant dissatisfaction at the way such 
schemes are marketed in terms of the ability to ‘get rich quick’ when, in reality, this 
is likely to be a possibility for only a small number of people at the ‘top’ of the 
scheme. 

8. ACCC’s conclusion 
 
8.1. The ACCC considers that the proposed conduct may generate some public benefit in 

the form of small rebates to Members who purchase selected products through 
eDosh and commissions to the Members who referred them, up to the fifth level of 
referral.  

8.2. However, the ACCC considers that eDosh’s promotion of its multi-level marketing 
scheme is likely to entice consumers to become Members and recruit others to 
become Members in the expectation that they will earn large payments from referral 
commissions when in reality, a great number of Members will not achieve this. The 
ACCC considers that the proposed conduct also suggests that more goods are 
available for purchase through the scheme than is currently the case and does not 
adequately disclose the ongoing costs of participation. The ACCC therefore 
considers that the notified conduct is likely to generate public detriment.  

8.3. On balance, based on the information before it, the ACCC is currently satisfied that 
the proposed conduct will not result in public benefits that will outweigh the public 
detriments.  

9. Draft notice 
 
9.1. For the reasons outlined above, the ACCC gives this draft notice under section 

93A(1) of the Act that it proposes to issue a notice under section 93(3A) in respect 
of notification N94164 lodged by Edosh Pty Ltd. In accordance with section 
93(7A)(a), notification N94164 has come into force. However, if the ACCC decides 
to issue a final notice revoking notification N94164, pursuant to subsection 
93(7C)(b), immunity afforded by the notification will cease on the thirty-first day 
after the date of issuing the final notice.  



  
9.2. This draft notice is made on 22 October 2009.    

10. Next steps 
 
10.1. eDosh or any interested party may request that the ACCC hold a conference in 

relation to the draft notice in accordance with section 93A of the Act. Should eDosh 
or any interested party request a conference they must notify the ACCC in writing 
by close of business 6 November 2009. If a conference is called, the conference 
must be held no later than 30 days after this date.  

10.2. The ACCC seeks comment from both eDosh and interested parties on the issues 
raised in this draft notice to assist the ACCC to decide whether or not to issue a final 
notice revoking the notification lodged by eDosh. Submissions should be lodged 
with the ACCC by close of business on 6 November 2009.  




