
DLA PHILLIPS FOX i 

140 William Street 
Melbourne Vic 3000 
PO Box 4301 
Melbourne Vic 3001 
Australia 
DX 147 Melbourne 
Tel +61 3 9274 5000 
Fax +GI 3 9274 51 11 

9 October 2009 

Dr Richard Chadwick 
General Manager - Adjudication Branch 
Australian Competition and Consumer Commission 
Level 35, 360 Elizabeth Street 
Melbourne Central 
Melbourne VIC 3000 
By email and courier 

Dear Dr Chadwick 

DOC: 

Video Ezy - exclusive dealing notifications 

Please find enclosed proposed confidential and public register versions of two 
exclusive dealing notification forms lodged by Video Ezy International Pty Ltd and 
Zepher Investments Ply Ltd (collectively the Video Ezy Franchisors), together with 
a cheque for the associated lodgement fee of $400.00. 

The Video Ezv Franchisors would like to request that the text of the clauses of their 
franchise agreements and their list of preferred suppliers, as well as details of their 
internal processes (included in the confidential Annexures to each notification 
form), be excluded from the public register in accordance with section 95(2) of the 
Trade Practices Act 1974. The Video Ezy Franchisors make this request given the 
confidential nature of the commercial arrangements between them and their 
franchisees, between the Video Ezy Franchisors and their business partners and in 
light of the confidential nature of the Video Ezy network's business operations. The 
sections of the notification forms that the Video Ezy Franchisors request be 
excluded from the public register are in red text in the confidential versions of the 
notification and have been excluded from the proposed public register versions. 

If you have any queries in respect of the lodgement of these notifications, or the 
request that certain information be excluded from the public register, please contact 
Nadia Cooke on (03) 9274 5229. 

Yours sincerely 

Nadia Cooke Fleur Gibbons 
Solicitor Partner 
Direct +61 3 9274 5229 
nadia.cwke@dlaphillipsfox.com 
Encl 

DL4 millips FOX is a member of 
DL4 Plper a o u n  an alliance of 
independenl lqlal pnctlcer. 11 IS a 
separate and disllncl leM1 entity 



Restriction of publication of part claimed - Annexure A 

Form G 
Commonwealth of Australia 

Trade Practices Act 1974 -subsection 93 (1) 

NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (I) of the Trade Practices Act 1974, of 
particulars of conduct or of proposed conduct of a kind referred to subsections 47 (2), (3), (4), (5), 
(6), (7), (8) or (9) of that Act in which the person giving notice engages or proposes to engage. 

1 Applicant 

(a) Name of person giving notice: 

r\lclG2bl Video Ezy International Pty Ltd (VEI) 

1\14 4x62 Zepher lnvestments Pty Ltd (Zepher). 

together, the Notifying Parties. 

(b) Short description of business carried on by that person: 

The Notifying Parties are franchisors to franchisees of the 'Video Ezy' 
network. Zepher lnvestments Pty Ltd is franchisor to franchisees located in 
Victoria, while Video Ezy lnternational Pty Ltd is franchisor to franchisees in 
all other areas of Australia. 

(c) Address in Australia for sewice of documents on that person: 

Mr Bill Howes 
Corporate Legal Counsel 
Franchise Entertainment Group Pty Ltd 
PO Box 3531, Rhodes Shopping Centre 
RHODES NSW 2138 

2 Notified arrangement 

(a) Description of the goods or s e ~ c e s  in relation to the supply or acquisition of 
which this notice relates: 

The notified arrangement relates to Digital Video (or Digital Versatile) Discs 
(DVDs). 

(b) Description of the conduct or proposed conduct: 

The Notifying Parties provide franchising services to franchisees of the Video 
Ezy network on condition that the franchisees acquire DVDs from third party 
suppliers. 

For example, under the 'AAA' Program, franchisees are required to acquire 
DVD titles specified by the Notifying Parties. Because distributors typically 
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have an exclusive right to distribute DVD titles in Australia, franchisees are 
required, in effect, to acquire DVD titles from particular third party distributors. 

The provisions of the pro-forma franchise agreement (Video Ezy Franchise 
Agreement) under which the Notifying Parties engage in the notified conduct 
are set out in confidential Annexure A. 

3 Persons, or classes of persons, affected or likely to  be affected by the notified 
conduct 

(a) Class or classes of persons to which the conduct relates: 

Franchisees of the Notifying Parties. 

(b) Number of those persons: 

(0 At present time: 
Franchisees of VEI: 210 
Franchisees of Zepher: 91 

(ii) Estimated within the next year: 
Franchisees of VEI: 195 
Franchisees of Zepher: 85 

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names 
and addresses: 

Not applicable. 

4 Public benefit claims 

(a) Arguments in support of notification: 

The notified conduct enables the Notifying Parties to secure the best possible 
terms and conditions (including wholesale prices) for DVD acquisition by 
franchisees. 

It also enables the simultaneous joint promotion of DVD titles and the Video 
Ezy brand, thereby improving inter-brand competition in the retail and rental 
of DVDs. 

The notified conduct allows the Notifying Parties to further promote the Video 
Ezy brand, and benefits consumers, by ensuring uniformity of store offering. 

The notified conduct assists franchisees to manage the wholesale acquisition 
of new release DVD titles. 

(b) Facts and evidence relied upon in support of these claims: 

The 'AAA' Program was designed to assist Video Ezy franchisees to manage 
the acquisition of new release DVD titles. The 'AAA' Program assists 
franchisees by automatically allocating to franchisees, via a central ordering 
system, amounts of particular DVD titles, based on past sales of like titles. 
The 'AAA' Program also allows for replenishment of franchisees stocks. 
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Further details of the centralised ordering system are set out in confidential 
Annexure A. 

The Notifying Parties arrange for joint negotiations to be undertaken with 
distributors on behalf of Video Ezy franchisees. The negotiations include 
discussions with respect to wholesale DVD prices, as well as the amounts 
offered by distributors as rebates and co-operative funds payments (amounts 
paid by distributors which are to be used to promote a particular DVD title). 

By allowing those persons negotiating with distributors to provide some 
guarantees as to sales to the Video Ezy network, the notified conduct 
strengthens the bargaining power of the network and provides the opportunity 
to secure even better terms and conditions with distributors than would 
othelwise be the case. 

The rebates and co-operative payments received from distributors are used 
to fund marketing initiatives and campaigns to promote particular DVD titles 
and the Video Ezy brand throughout Australia. The promotions can be used 
to greater effect in circumstances where franchisees have appropriate stock 
levels of the relevant DVD title in-store. 

5 Market definition 

Provide a description of the market@) in which the goods or services described at 2 (a) 
are supplied or acquired and other affected markets including: significant suppliers and 
acquirers; substitutes available for the relevant goods or services; any restriction on the 
supply or acquisition of the relevant goods or services (for example geographic or legal 
restrictions): 

The markets potentially affected by the notified conduct include the national market for 
the wholesale supply of DVDs and smaller, more localised markets for the retail and 
rental supply of DVDs. 

There are seven major distributors (wholesale suppliers) of DVDs in Australia: 

. Buena Vista Home Entertainment; 

. 20Ih Century Fox Home Entertainment; . Paramount; 

Wamer Home Video; 

Roadshow Entertainment; 

Columbia TriStar (Sony); and . Universal, 

collectively the Major Distributors. 

Each of the Major Distributors is a wholly-owned subsidiary of a US-based parent 
company, with the exception of Roadshow, which is a division of Village Roadshow 
Limited, listed on the Australian stock exchange. The Major Distributors account for 
significant proportion of total wholesale DVD sales in Australia. 

Other distributors of DVDs include 21st Century, AIE, Anchor Bay, DVl, ForceBeyond, 
Gryphon, Kaleidoscope/Shock, Magna, Stomp, Visual Entertainment Group, Eagle, 
Icon Films, Madman and Peacock Films. 
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There are a large number of major acquirers of wholesale DVDs, who compete 
vigorously in the supply of retail DVDs. The Notifying Parties understand that some of 
these competitors have common ownership: 

~ck  Smiths Electronics 

There are also a number of competing acquirers of wholesale DVDs who compete in 
the supply of rental DVDs. These include Civic Video, Network Video, Leading Edge (a 
buying group for a number of brands including Family Videoland, Magnum Movies and 
Top Video), Blockbuster Australia, which despite common ownership operates as a 
separate network to the Video Ezy network of stores, also competes in the supply of 
rental DVDs, 

Finally, the traditional 'bricks and mortar' means of supplying DVDs is facing increasing 
competition from online alternatives, both in terms of the supply of the physical DVD 
product and the online delivery of films to own and rent. 

6 Public detriments 

(a) Detriments to the public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods or 
services described at 2 (a) above and the prices of goods or services in other 
affected markets: 

The Notifying Parties submit there will be no detriment to the public as a 
result of thenotified conduct. 

(b) Facts and evidence relevant to these detriments: 

There will be no detriment to the public as a result of the notified conduct in 
the wholesale market for DVDs because the Notifying Parties do not have 
particular 'preferred' suppliers. For example, 'AAA' Titles can be selected 
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from the ranges of any of the Major Distributors and, from time to time, may 
even be selected from the ranges of a smaller distributor. 

The notified conduct is also unlikely to impact on distributors supplying in the 
wholesale market for DVDs because there are a large number of other - 
wholesale acquirers of DVDs whom they can supply. In any event, the Major 
Distributors have a global presence, which would significantly limit the impact 
of the notified conduct on these suppliers. 

The markets for the retail and rental supply of DVDs will be unaffected 
because Video Ezy stores constitute a small part of a competitive market 
(described in section 5). In addition. Video Ezy franchisees are unlikely to 
suffer detriment since: . franchisees are involved in the DVD title selection process 

(described in more detail in confidential Annexure A); and . franchisees are able to increase or decrease automatically 
allocated amounts (for example due to higher expected sales or 
financial hardship experienced by a particular store). 

Furthermore, the DVD titles allocated to franchisees as a result of the notified 
conduct (including, for example, under the 'AAA' Program) are not the only 
stock held by franchisees. Franchisees are free to order the additional DVD 
stock they require from any distributor of their choice. 

7 Further information 

(a) Name, postal address and contact telephone details of the person authorised 
to provide additional information in relation to this notification: 

Ms Fleur Gibbons 
DLA Phillips Fox 
140 William Street 
Melbourne VIC 3000 
(03) 9274 5840 

0-7 I '0j07 Dated ................................................................... 
Signed on behalf of the applicant 
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DIRECTIONS 

1 In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

Where there is insufficient space on this form to fumish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by 
or on behalf of the applicant. 

2 If the notice is given by or on behalf of a corporation, the name of the corporation is to 
be inserted in item 1 (a), not the name of the person signing the notice, and the notice 
is to be signed by a person authorised by the corporation to do so. 

3 Describe that part of the business of the person giving the notice in the course of the 
which the conduct is engaged in. 

4 If particulars of a condition or of a reason of the type referred to in section 47 of the 
Trade Practices Act 1974 have been reduced in whole or in part to writing, a copy of 
the writing is to be provided with the notice. 

5 Describe the business or consumers likely to be affected by the conduct. 

6 State an estimate of the highest number of persons with whom the entity giving the 
notice is likely to deal in the course of engaging in the conduct at any time during the 
next year. 

7 Provide details of those public benefits claimed to result or to be likely to result from the 
proposed conduct including quantification of those benefits where possible. 

8 Provide details of the market(s) likely to be affected by the notified conduct, in particular 
having regard to goods or services that may be substitutes for the good or service that 
is the subject matter of the notification. 

9 Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 
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PUBLIC REGISTER 
Confidential Annexure A 

Relevant provisions of the Video Ezy Franchise Agreement 

The provisions set out below are from the current pro-forma agreement, and thus may differ from 
the franchise agreements in force with individual franchisees. 
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Arrangements for selecting DVD titles 
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Central ordering 
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Form G 
Commonwealth of Australia 

Trade Practices Act 1974 -subsection 93 (1) 

NOTIFICATION OF EXCLUSIVE DEALING 
To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices Act 1974, of 
particulars of conduct or of proposed conduct of a kind referred to subsections 47 (2), (3), (4). (5), 
(6), (7), (8) or (9) of that Act in which the person giving notice engages or proposes to engage. 

1 Applicant 

(a) Name of person giving notice: 

l\lC?4-'26 3 Video Ezy lntemational Pty Ltd WE!) 

~q L+ 26 y Zepher lnvestments Pty Ltd (Zepher), 

together, the Notifying Parties. 

(b) Short description of business carried on by that person: 

The Notifying Parties are franchisors to franchisees of the 'Video Ezy' 
network. Zepher lnvestments Pty Ltd is franchisor to franchisees located in 
Victoria, while Video Ezy lntemational Pty Ltd is franchisor to franchisees in 
all other areas of Australia. Franchisees of the Notifying Parties retail and 
rent DVDs and games and retail music and other related products to 
consumers. 

(c) Address in Australia for service of documents on that person: 

Mr Bill Howes 
Corporate Legal Counsel 
Franchise Entertainment Group Pty Ltd 
PO Box 3531, Rhodes Shopping Centre 
RHODES NSW 2138 

2 Notified arrangement 

(a) Description of the goods or sewices in relation to the supply or acquisition of 
which this notice relates: 

The notified arrangement relates to goods and services acquired by 
franchisees of the Notifying Parties in the course of conducting their retail and 
rental businesses. The goods and services that may be acquired by 
franchisees under the notified arrangement from time to time could include for 
instance: 

confectionary, snack foods, ice cream and beverages; 

CDs; . games; 
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. audio and video cables and accessories (eg blank CDs); 

. phone card top-ups; 

. electronic computer systems, software, information technology and 
information systems; 

. advertising in classified directories; 

. courier sewices; and 

. promotional materials (eg DVD and game slicks). 

(b) Description of the conduct or proposed conduct: 

The Notifying Parlies may from time to time provide to franchisees a 
franchise, franchising sewices and the right to establish and operate a Video 
Ezy business using the Video Ezy system and marks on condition that the 
franchisees acquire certain goods and services from third party suppliers. 

The provisions of the pro-forma franchise agreement (Video Ezy Franchise 
Agreement) under which the Notifying Parties would engage in the notified 
conduct are set out in confidential Annexure B. 

While the Notifying Parties do not presently require franchisees to purchase 
goods from third party suppliers, a current list of the 'preferred suppliers' of 
the Video Ezy network is set out in confidential Annexure B. The list of 
preferred suppliers included in confidential Annexure B is liable to change 
over time. 

The conduct the subiect of these notifications does not extend to conduct the 
subject of the notifications lodged by VEI and Zepher on a separate Form G 
on the same date as these notifications were lodged. 

3 Persons, or classes of persons, affected or likely to  be affected by the notified 
conduct 

(a) Class or classes of persons to which the conduct relates: 

Franchisees of the Notifying Parties. 

(b) Number of those persons: 

(0 At present time: 
Franchisees of VEI: 210 
Franchisees of Zepher: 91 

(ii) Estimated within the next year: 
Franchisees of VEI: 195 
Franchisees of Zepher: 85 

(C) Where number of persons stated in item 3 (b) (i) is less than 50, their names 
and addresses: 

Not applicable. 
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4 Public benefit claims 

(a) Arguments in support of notification: 

The notified conduct would enable the Notifying Parties to secure better 
terms and conditions from third party suppliers of goods and servicesfor 
franchisees than franchisees would othelwise be able to obtain. 

Adherence to uniform standards, procedures and policies is essential to . 
creating and maintaining the uniformity upon which the goodwill of the Video 
Ezy system depends. This, in tum, promotes inter-brand competition. 

The notified conduct would also allow the Notifying Parties and their 
representatives to provide additional support to franchisees. 

(b) Facts and evidence relied upon in support of these claims: 

The Notifying Parties (and representatives of the Notifying Parties) have the 
necessary expertise, knowledge and skills to effectively negotiate favourable 
terms and conditions with suppliers. 

In addition, a guaranteed level of business would strengthen the ability of the 
Notifying Parties (and their representatives) to secure the best possible 
trading terms for franchisees. 

Where there is more than one potential supplier of a product or service, 
suppliers would be asked by the Notifying Parties to submit an offer (including 
in respect of price and terms and conditions of supply). The offers of supply 
would be compared and a supplier would be selected based on the proposed 
terms and conditions of supply. The Notifying Parties would review any 
arrangements the subject of this notification as necessary to ensure terms 
and conditions remain the best possible for franchisees. 

Uniformitv of Video EN stores is desianed to benefit the customers of - 
franchisees of the Notifying Parties by providing a consistent in-store 
experience through a standardised approach to stock and presentation of 
stock. This is also important in maintaining the Video Ezy brand. 

In respect of support provided to franchisees, uniformity of Video Ezy stores 
facilitates joint promotion and thus involvement of the Notifying Parties and 
their representatives in promotional activities. In addition, uniform computer 
systems allow the Notifying Parties and their representatives to provide 
support to franchisees by way of centralised ordering systems and data 
collection and analysis, which improves and facilitates effective stock 
management. 

5 Market definition 

Provide a description of the market@) in which the goods or services described at 2 (a) 
are supplied or acquired and other affected markets including: significant suppliers and 
acquirers; substitutes available for the relevant goods or setvices; any restriction on the 
supply or acquisition of the relevant goods or services (for example geographic or legal 
restrictions): 

The markets affected by the notified conduct may include: 
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local markets for the retail and rental supply of DVDs and games and retail 
supply of music; and 

national markets for the wholesale supply of confectionary, snack foods, ice 
cream, beverages, CDs, games, audio and video cables and accessories, 
phone cards, electronic computer systems, software, information technology 
and information systems, advertising, courier sewices and promotional 
materials. 

There are a large number of competitors to the franchisees of the Notifying Parties in 
the retail supply of DVDs, games and music, including: Big W, K Mart, Target, Sanity, 
HMV, Virgin, JB Hi-Fi, Dick Smiths Electronics, Powerhouse, Woolworths, Colesand 
Bi-Lo. There are also a number of competitors in the supply of rental DVDs and 
games. These include Civic Video, Network Video, Family Videoland, Magnum 
Movies, Top Video. Blockbuster Australia, which, despite common ownership with the 
Video Ezy network, operates as a separate network to the Video Ezy network of stores, 
also competes in the supply of rental DVDs and games. 

The traditional 'bricks and mortar' means of supplying rental and retail DVDs and 
games and retail music is also facing increasing competition from online alternatives, 
both in terms of the supply of the physical product and the online delivery of films and 
games to own and rent and music to own. 

6 Public detriments 

(a) Detriments to the public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods or 
services described at 2 (a) above and the prices of goods or sewices in other 
affected markets: 

The Notifying Parties submit there will be no detriment to the public as a 
result of the notified conduct. 

(b) Facts and evidence relevant to these detriments: 

The markets for the retail and rental supply of DVDs and games and retail 
supply of music will be unaffected by the notified conduct because Video Ezy 
stores constitute a small part of a competitive market (described in section 5). 
In addition, franchisees of the ~ o t i f ~ i n g  Parties are unlikely to suffer detriment 
as a result of the notified conduct since franchisees would be involved in the 
process of selecting most 'preferred suppliers' (described in more detail in 
confidential Annexure C). 

The notified conduct is also unlikely to impact on suppliers to the franchisees 
of the Notifying Parties because there are a very large number of other 
acquirers of the products (including across a range of industries) whom they 
can supply. In some cases, these suppliers are major players in a relatively 
concentrated market, which would significantly limit the impact of the notified 
conduct on these suppliers. 
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7 Further information 

(a) Name, postal address and contact telephone details of the person authorised 
to provide additional information in relation to this notification: 

Ms Fleur Gibbons 
DLA Phillips Fox 
140 William Street 
Melbourne VIC 3000 
(03) 9274 5840 

Dated ......... q . l ! o ~ . ~  ................................. 

Signed on behalf of the applicant 

. ~ . ~ ~ ~ ~ ' ~ ~ ~  ...... ... ..... . ...... ......... .. ............................ .,,., - q oc1 zon9 
FLCkjR GISS3063S 
DL/\ 17h\!iipr. Fox 
.,do v~/,!i,:3i,7 p.:.?~;. rJc!!:pI,!rr? 

ieg2i pinc:,,~c":.~ v'i:hkii!hG 
lnean,na of :he ~ ~ 5 2 1  pioicsc:on Act 2004 
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DIRECTIONS 

1 In lodging this fonn, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

Where there is insufficient space on this fonn to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by 
or on behalf of the applicant. 

2 If the notice is given by or on behalf of a corporation, the name of the corporation is to 
be inserted in item 1 (a), not the name of the person Signing the notice, and the notice 
is to be signed by a person authorised by the corporation to do so. 

3 Describe that part of the business of the person giving the notice in the course of the 
which the conduct is engaged in. 

4 If particulars of a condition or of a reason of the type referred to in section 47 of the 
Trade Practices Act 1974 have been reduced in whole or in part to writing, a copy of 
the writing is to be provided with the notice. 

5 Describe the business or consumers likely to be affected by the conduct. 

6 State an estimate of the highest number of persons with whom the entity giving the 
notice is likely to deal in the course of engaging in the conduct at any time during the 
next year. 

7 Provide details of those public benefits claimed to result or to be likely to result from the 
proposed conduct including quantification of those benefits where possible. 

8 Provide details of the market(s) likely to be affected by the notified conduct, in particular 
having regard to goods or sewices that may be substitutes for the good or sewice that 
is the subject matter of the notification. 

9 Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 
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Confidential Annexure A 

Relevant provisions of the Video Ezy Franchise Agreement 
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Confidential Annexure B 

List of current 'preferred suppliers' 
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Confidential Annexure C 
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