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Summary  
The ACCC proposes to grant authorisation for 20 years to allow four Sydney councils to jointly 
tender and contract for the provision of all municipal putrescible waste transfer, processing and 
disposal services in their respective local government areas.  

On 4 August 2009, Hurstville City Council & Ors lodged with the ACCC application for 
authorisation A91180 to jointly tender and contract for the provision of waste management 
services in the respective local government areas. The ACCC has previously authorised similar 
conduct. The Applicants seek to have their residual waste processed using alternative waste 
technology (AWT). They anticipate that this will reduce the proportion of their waste that is sent 
to landfill and enable them to meet the NSW State Government’s Waste Avoidance and 
Resource Recovery target of 66 per cent resource recovery by 2014 (the WARR Target), thereby 
avoiding penalties imposed for failing to meet this target. 

The parties to the proposed conduct are Hurstville City Council, Kogarah City Council, 
Rockdale City Council and Sutherland Shire Council. 

In considering this application, the ACCC notes that it differs from recently granted 
authorisations in that the Applicants seek authorisation for a period considerably longer than has 
been granted for similar authorisations in recent years. The ACCC considered whether a 20-year 
authorisation would be sufficiently flexible to accommodate changes in technology in the 
relevant market and NSW State Government policy. The Applicants submitted that provisions 
for such changes would be included in any contracts that resulted from the proposed conduct.      

The ACCC proposes to grant authorisation for the proposed conduct, which it considers is likely 
to provide benefits to the public in the form of more efficient service delivery, savings in waste 
management costs for residents of the region governed by the Applicants, promotion of 
competition and development in the relevant market, greater resource recovery and 
environmental benefits for residents of the Sydney metropolitan area and achievement of the 
WARR Target. The ACCC considers the benefits to the public from the proposed conduct are 
likely to outweigh any detriment to the public that may arise from the proposed conduct.  

At the time of lodging their application for authorisation, the Applicants also requested urgent 
interim authorisation to conduct the joint tender process up to the point of, but not including, 
entering into contracts. The ACCC granted the Applicants interim authorisation on 
26 August 2009. 

The ACCC seeks submissions in relation to this draft determination from the Applicants and 
interested parties by 23 October 2009.  
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List of abbreviations  

ACCC Australian Competition and Consumer Commission 

the Act The Trade Practices Act 1974 

Applicants Hurstville City Council, Kogarah City Council, Rockdale 
City Council and Sutherland Shire Council (together, 
Hurstville City Council & Ors) 

AWT Alternative waste technology, which may include mechanical 
separation methods, biological processes, thermal 
technologies and mechanical biological treatment  

DECCW Department of Environment, Climate Change and Water 
NSW 

EOI Expressions of interest process, conducted by the Applicants 
prior to lodgement of application for authorisation A91180 

greater Sydney 
region 

As defined by the Australian Bureau of Statistics: 
encompasses the Sydney metropolitan area, Hunter, Central 
Coast and Illawarra regions 

LGA Local government area 

MRF Material recovery facility; a recycling plant 

putrescible waste General household waste and street rubbish; the residual 
fraction of the waste stream remaining after the removal of 
the more easily recyclable materials and some garden 
organics. It includes refuse and rubbish (except building or 
construction waste, hazardous waste and car parts)  

SMA Sydney metropolitan area, extending to Penrith in the west, 
Campbelltown in the south, Windsor in the north and Palm 
Beach in the east 

SSROC Southern Sydney Regional Organisation of Councils 

WARR Target The NSW State Government’s Waste Avoidance and 
Resource Recovery target of 66 per cent resource recovery by 
2014 

Waste Levy The waste and environment levy, as set by the NSW State 
Government. It is the fee that licensed waste facilities must 
pay for all waste received for disposal except waste that is 
recycled, re-used, recovered or processed 

waste management 
facility 

Any destination site facility that is able to accept waste once 
it has left the place it was generated. This includes landfills, 
AWT facilities and material recovery facilities 
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1. The application for authorisation 
 
1.1. On 4 August 2009, Hurstville City Council & Ors (the Applicants) lodged application 

for authorisation A91180 with the Australian Competition and Consumer Commission 
(the ACCC). 

 
1.2. Authorisation is a transparent process where the ACCC may grant immunity from legal 

action for conduct that might otherwise breach the Trade Practices Act 1974 (the Act). 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment. 
The ACCC conducts a public consultation process when it receives an application for 
authorisation, inviting interested parties to lodge submissions outlining whether they 
support the application or not. Further information about the authorisation process is 
contained in Attachment A. A chronology of the significant dates in the ACCC’s 
consideration of this application is contained in Attachment B. 

 
1.3. Application A91180 was made under: 

 section 88(1A) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act); and 

 section 88(1) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or would 
have or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act.  

 
1.4. The Applicants have applied for authorisation of arrangements to conduct a joint tender 

process for the provision of all municipal putrescible waste transfer, processing and 
disposal services in their respective local government areas (LGAs). The Applicants 
intend to use alternative waste technology (AWT) to maximise resource recovery. They 
submit that they require a new facility to be built to accommodate their waste, as there 
is insufficient capacity available at existing AWT facilities in the Sydney metropolitan 
area (SMA). The Applicants intend to enter into separate contracts with the successful 
tenderer(s), although these contracts would contain identical terms and conditions. The 
contracts would each run for 15 years with an option of an additional five years. The 
Applicants seek authorisation for 20 years. 

 
1.5. The Applicants have indicated that, if authorisation is granted, these contracts would 

commence after the expiry of their current residual waste management services 
contracts on 30 June 2012. If the required facilities are not completed by this date, the 
contractor(s) will provide landfill waste disposal services until the AWT facilities are 
complete. The Applicants have also indicated that the contractor(s) would be required 
to provide a fall-back AWT facility at an agreed price in the event that they were 
unable to provide AWT services by December 2014 or at any point after this date 
during the term of the contract. The Applicants submit that any contracts they made 
with the successful tenderer(s) would include encouragement clauses to keep the 
facility up to date with any important changes in technology throughout the life of the 
contracts.  
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1.6. The application for authorisation is part of the Applicants’ plan to modify the waste 
services they provide over a period of time and align with the objectives of the NSW 
State Government (NSW Government) to achieve waste management sustainability.  

 
Interim authorisation 
 
1.7. At the time of lodging the application for authorisation, the Applicants lodged a request 

for urgent interim authorisation to conduct a joint tender process. The Applicants 
submitted the tender would need to be conducted as soon as possible to provide the 
successful contractor sufficient time to plan and build a new facility or module. The 
ACCC considered the request was urgent and the conduct was unlikely to alter the 
status quo. The ACCC did not receive any submissions opposing the request. On 
26 August 2009, the ACCC granted the Applicants interim authorisation until interim 
authorisation is revoked or a determination on the matter comes into effect.  
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2. Background to the application 
 
The Applicants 
 
2.1. The Applicants are Hurstville City Council, Kogarah City Council, Rockdale City 

Council and Sutherland Shire Council (together, Hurstville City Council & Ors). The 
Applicants are all local councils as defined by the Local Government Act 1993 (NSW), 
acting in accordance with the Council’s Charters.  

2.2. These four councils are located in the southern Sydney region (see Attachment D), and 
occupy an area of approximately 444 square kilometres. The region is bounded by the 
Sydney International Airport and M5 motorway to the north, Botany Bay to the east, 
the Royal National Park to the south and Woronora Dam to the southwest. The LGAs 
of Hurstville, Kogarah and Rockdale together are sometimes referred to as the 
St George region.  

2.3. The Applicants are members of the Southern Sydney Regional Organisation of 
Councils (SSROC), an association of sixteen municipal and city councils. SSROC 
provides a forum for its member councils to deal with common issues such as planning, 
environment, transport, sustainability, procurement and waste management.1 

2.4. One of the service functions of the four councils is the provision, management and 
procurement of their regions’ processing of municipal putrescible waste. The 
Applicants currently provide garbage, recycling and green waste services, including the 
supply of bins for these services and weekly or fortnightly collection of waste. The 
Applicants also provide hard waste and green waste clean up collections throughout the 
year and participate in the Household Chemical Cleanouts provided by the Department 
of Environment, Climate Change and Water NSW (DECCW).  

2.5. At 30 June 2009, the Applicants had a combined population of approximately 444 000 
persons and a total number of residential properties of over 166 000. The Applicants 
submit that single dwellings, multi-unit residential dwellings, and commercial and 
industrial land uses are similar across the region.2  

Key drivers for the application 

2.6. The NSW waste management services industry is heavily regulated at the national, 
state and local levels.3 The NSW Government has stated that achieving a reduction in 
waste generation and turning waste into recoverable resources is one of its priorities.4 It 
has established programs under the Waste Avoidance and Resource Recovery Act 2001 
(NSW) to achieve this goal. Current versions of these programs and related policies are 
identified in the NSW Waste Avoidance and Resource Recovery Strategy 2007 
(WARR Strategy). The NSW Government hopes its policies will address the impact of 
NSW’s growing population and help conserve environmental resources, reduce 

                                                 
1  SSROC website, available at http://www.ssroc.nsw.gov.au/, accessed 27 August 2009.  
2  Hurstville City Council, Kogarah City Council, Rockdale City Council and Sutherland Shire Council, 

Application for authorisation from the ACCC, Proposal to tender for joint processing of municipal waste 
[Applicants’ submission], lodged 4 August 2009, page 4.  

3  IBISWorld, IBISWorld Industry Report – Waste Disposal Services in Australia: Q9634, 27 May 2009, page 17.  
4  DECCW website, available at http://www.environment.nsw.gov.au/waste/, accessed 3 September 2009.  
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environmental harm and increase the production of economic goods in NSW.5 The 
NSW Government has also legislated targets for Local Government to increase 
recovery and use of secondary materials in waste management. 

2.7. The targets set out in the WARR Strategy are:  

 an increase in recycling of municipal waste from a baseline of 26 per cent to 
66 per cent in 2014 (the WARR Target) 

 increased recycling of commercial and industrial waste from a baseline of 
28 per cent to 63 per cent in 2014 

 increased recycling of construction and demolition waste from a baseline of 
65 per cent to 76 per cent in 2014.6 

2.8. As part of the NSW Government’s efforts to reduce the amount of waste being 
disposed of and promote recycling and resource recovery, it has also established the 
waste and environment levy (Waste Levy) under the Protection of the Environment 
Operations Act 1997 (NSW). The Waste Levy requires licensed waste management 
facilities in NSW to pay a contribution in respect of each tonne of waste received for 
disposal at the facility.7 This cost is passed on to waste producers, in this case, the 
Applicants. Facilities that are used solely for the purposes of recovering, recycling or 
processing waste, other than liquid waste, do not have to pay the Waste Levy. 
Reductions from the Waste Levy are also available where waste is reused. 

2.9. Waste Levy rates increase annually.8 For the year 2009-10, the Waste Levy for the 
SMA is $58.80 per tonne of waste. This will increase to $66.70 per tonne in 2010-11,9 
representing an increase in the combined Waste Levy costs of the Applicants’ 
putrescible waste of over $900 000 per year.10  

2.10. The Applicants submit that they have lodged the current application for authorisation as 
part of their strategy to minimise the total Waste Levy costs that they will be liable for 
in both the short and long term. The Applicants also aim to comply with NSW 
Government policy and, in doing so, reduce the impact of their waste management 
services in terms of environmental harm and conservation of environmental resources.  

The waste management services industry 
 
Definition of putrescible waste 

2.11. The Applicants have defined putrescible waste as being the residual fraction of the 
waste stream remaining after the removal of the more easily recyclable materials and 

                                                 
5  The Department of Environment and Climate Change NSW, NSW Waste Avoidance and Resource Recovery 

Strategy 2007, October 2007, page 1. 
6  DECCW website, available at http://www.environment.nsw.gov.au/warr/index.htm/, accessed 28 August 2009.  
7  DECCW website, available at http://www.environment.nsw.gov.au/wr/index.htm, accessed 28 August 2009.  
8  Department of Environment, Water, Heritage and the Arts, Waste and Recycling in Australia: Final Report. 3 

November 2008. Report No. 1, page 78.  
9  DECCW website, available at http://www.environment.nsw.gov.au/wr/wastewcmr/h_wcmr.htm, accessed 

7 September 2009.  
10  DECCW website, available at http://www.environment.nsw.gov.au/wr/index.htm, accessed 28 August 2009.  
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some garden organics and includes refuse and rubbish except building or construction 
waste, hazardous waste and car parts.11  

2.12. The Applicants submit that the putrescible waste to be processed under the proposed 
arrangements is primarily collected from households. However, a small quantity of 
public place waste, such as waste from street litter bins and street sweeping may also be 
included in the total supply of waste to be processed.  

Alternative Waste Technology  

2.13. AWT plants provide an alternative to landfill as a means of disposing of waste.12 The 
facilities are designed to recover more resources from the waste stream while 
minimising the impact on the environment. AWT can include mechanical separation 
methods, biological processes, thermal technologies and mechanical biological 
treatment.13  

2.14. The Applicants submit that, depending on the composition of their putrescible waste, 
the resources they may be able to recover from AWT processing range from an inert 
landfill cover to electricity from waste combustion gases, compost and alternative fuel 
sources.  

Existing waste management contracts in the region 

2.15. Several other groups of councils in the SMA have been granted authorisations for waste 
management arrangements in recent years and the Applicants themselves currently 
have up to three waste management authorisations in place (depending upon which 
council is involved). These are outlined below.  

2.16. On 13 April 2005, the ACCC granted authorisation A90926 for seven years, allowing 
the Applicants and the councils of Botany, Canterbury, Marrickville, Randwick, 
Waverley and Woollahra to conduct joint tender and contract arrangements for the 
transfer, processing and disposal of putrescible waste. The waste management services 
currently provided under this authorisation use landfill, not AWT. The SSROC councils 
each entered into separate contracts with the successful service providers, which expire 
on 30 June 2012. SSROC was also granted interim authorisation for the process of 
advertising their tender.  

2.17. Hurstville City Council and Kogarah City Council are two of the five parties to 
authorisation A90980, granted in 2006, for joint tender arrangements in respect of 
transfer, processing and disposal of dry (hard) waste. This authorisation will expire on 
30 March 2013.  

2.18. The St George Region of Councils (Hurstville, Kogarah and Rockdale Councils) also 
currently have an authorisation in place for joint tender and contract arrangements in 
respect of waste and recycling collection services for the region (A91019). The 
authorisation was granted on 21 March 2007 and will expire in June 2018. The 
Applicants submit that the existing collection systems will not change within the first 

                                                 
11  Applicants’ submission, page 7.  
12  IBISWorld, op. cit., page 39.  
13  IBISWorld, op. cit., page 7. 
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five years of the proposed contract period for waste processing and they do not 
anticipate that the collection system will change for the duration of the contract period.  

2.19. In June and July this year, nine other councils from the SSROC lodged applications for 
authorisation for similar arrangements to those currently proposed by the Applicants 
(A91143 and A91167). These SSROC councils seek authorisation for a tender period 
and a contract period of 15 years starting upon expiry of contracts under A90926, in 
2012. On 16 September 2009, the ACCC issued a draft determination proposing to 
grant authorisation to the proposed arrangements for the requested period.  

AWT service providers in the greater Sydney region 

2.20. The following companies have existing facilities that may be considered for the 
proposed arrangements.  

WSN Environmental Solutions (WSN) 
 
2.21. Interested parties14 have suggested that the waste management industry in the SMA is 

dominated by NSW State-owned WSN Environmental Solutions (WSN), which was 
formed under the Waste Recycling and Processing Corporation Act 2001 (NSW) and is 
responsible to the NSW Minister for the Environment.15 Industry reports show that, 
over the two years to 2005-06, WSN had the contracts for 64 per cent of what used to 
be local government waste collection and disposal services, and provided a further 
15 per cent of services in 2006-07.16  

2.22. The Applicants submit that, while there are now several AWT facilities in the SMA, 
there is currently only one with sufficient capacity to accept the Applicants’ waste on 
top of existing contracts. This facility is WSN’s UR-3R facility at Eastern Creek. The 
UR-3R facility was launched in September 2008 as the result of a joint partnership 
between WSN and Global Renewables Limited (Global Renewables). Sydney’s first 
AWT facility for household waste,17 it had the capacity to process a total of up to 
175 000 tonnes of waste per year.18 Global Renewables stated that the primary purpose 
of the facility was to deliver a carbon neutral solution to a large part of Sydney’s waste 
stream. It has since been able to sell carbon credits from its processing at the facility.19  

2.23. WSN also owns the Macarthur Resource Recovery Centre, at Jacks Gully in the 
Camden Shire. The Centre includes an Ecolibrium Mixed Waste facility, based on 
ArrowBio technology, which is able to process putrescible waste using AWT. Its 
construction was supported by regional contracts from the Macarthur Councils 
(Camden, Campbelltown, Wollondilly and Wingecarribee).  

                                                 
14  Garth Lamb, INSIDE Waste, ‘Speedy AWT tender re-sparks Sydney monopoly concerns’, 19 May 2009. 
15  Report prepared for WSN Environmental Solutions, Preliminary Environmental Assessment, 17 March 2008. 

Available at http://www.planning.nsw.gov.au/asp/pdf/08_0089_chullora_waste_prelimasst.pdf, accessed 
2 September 2009.  

16  IBISWorld, op. cit., page 9.  
17  WSN Environmental Solutions website, available at 

http://www.wasteservice.nsw.gov.au/dir138/wsn.nsf/Content/Education+and+Safety_Alternate+Waste+Technol
ogy, accessed 3 September 2009.  

18  Global Renewables website, available at http://www.emergentcapital.com.au/globalrenewables/, accessed 
10 September 2009.  

19  Global Renewables website, available at http://www.emergentcapital.com.au/globalrenewables/, accessed 
4 September 2009 
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2.24. WSN is developing another ArrowBio facility, at Lucas Heights, to be operational in 
2011. The facility is expected to have a maximum capacity of approximately 100 000 
tonnes per year. 

 
SITA Environmental Solutions (SITA) 
 
2.25. The SITA Advanced Waste Treatment facility (SAWT), located in Kemps Creek, just 

outside of the SMA, opened on 25 March 2009. It has the capacity to process 134,000 
tonnes of putrescible waste annually. Of the waste stream entering the plant, SITA 
estimates that up to 78 percent will be diverted from landfill.20  

VEOLIA Environmental Services (Veolia) 
 
2.26. Veolia’s Woodlawn Alternative Sorting and Processing (WASP) facility is currently 

under construction at Woodlawn, near Wollongong in NSW. The WASP would be able 
to receive waste from Sydney, which would be transported to the site by rail in a 
similar manner to the waste transferred to Veolia’s bioreactor landfill at Woodlawn.21  

2.27. Veolia also has an organic waste facility, EarthPower, at Camellia, which Veolia could 
expand to include an AWT module.  

Others 
 
2.28. While several alternatives to the AWT option, including landfill, are available, the 

Applicants have ruled out the option of landfilling beyond 2014.  

2.29. The Applicants note that energy can be recovered from gas generated by the breakdown 
of waste in bioreactor landfills22. However, the rate of resource recovery possible from 
this method is likely to be insufficient to enable the Applicants to meet the WARR 
Target. While the recovery of energy may reduce the size of the Waste Levy payable, 
this reduction will be far smaller than that possible from using AWT. 

2.30. The ACCC notes that the majority of councils in urban areas tender out the collection 
and disposal of municipal putrescible waste.23 The ACCC also notes that several other 
waste management service providers in the greater Sydney region, such as Remondis, 
Transpacific Industries, Visy and AMCOR, operate non-AWT waste management 
facilities. The ACCC considers that, as demand for AWT services increases in the short 
term, these companies, along with interstate companies such as Anaeco and ANL, may 
seek to enter the NSW market for AWT waste management services.  

                                                 
20  SITA Environmental Solutions, ‘New $50 million plant means Western Sydney residents now among top 

recyclers in the state’, 25 March 2009. Available at http://www.sita.com.au/media/28119/090325%20-
%20sawt%20new%20$50m%20plant%20means%20western%20sydney%20residents%20now%20among%20t
op%20recyclers%20in%20the%20state.pdf, accessed 3 September 2009.  

21  Veolia Environmental Services, Optimal Resource Recovery, Woodlawn Alternative Sorting & Processing 
Facility, available at 
http://www.veoliaes.com.au/assets/Newsroom/Publications/Publications%20updated/9294_Optimal_4pp.pdf 
accessed 3 September 2009.  

22  IBISWorld, op. cit., page 39 
23  IBISWorld, op. cit., page 9. 
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2.31. The ACCC considers capacity at other facilities may also become available for use as 
existing contracts expire and new facilities are completed independent of arrangements 
with the Applicants.  
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3. Submissions received by the ACCC 
 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process. To this end, 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.   

 
3.2. Broadly, the Applicants submit that they should be allowed to conduct the joint tender 

and contract arrangements because they will provide benefits to residents of their 
communities, the waste management services industry and the NSW Government. 
More specifically, the Applicants anticipate that the conduct will result in reduced 
waste service costs, production of economic goods, environmental and social benefits 
from meeting the WARR Target and promotion of competition, innovation and new 
entrant participation in the relevant market over the long term.  

 
3.3. The ACCC sought submissions from eight interested parties potentially affected by the 

application, including the NSW Government, industry associations and waste service 
providers. A summary of the public submissions received from interested parties 
follows. 

 
3.4. WSN provided a written submission offering its general support for the application for 

authorisation.  
 
3.5. The Waste Contractors and Recyclers Association of New South Wales also offered its 

support for the proposed conduct, but on condition that the tender process: 

 resulted in contracts only for the conduct that was authorised (that is, it would 
not include collection services) 

 conformed with the recommended government timelines 

 was conducted in accordance with the NSW Domestic Waste Code of Practice 
(WorkCover) 

 provided maximum opportunity for all competitors to participate in the tender.  
 
3.6. The ACCC received an oral submission from Remondis Pty Ltd (Remondis), 

expressing its general support for the proposed conduct. Remondis submits that by 
jointly tendering, the Applicants would be able to guarantee the critical mass needed to 
enable new companies to enter and compete for the Applicants’ contracts. It submits 
that this would not be possible if the Applicants tendered individually. Remondis 
supported interim authorisation to provide the successful tenderer with sufficient lead 
time to plan and build a new facility. 

 
3.7. DECCW also provided the ACCC with a submission supporting the proposed conduct. 

DECCW submits that the principal aims of the proposed arrangements are likely to be 
improved environmental outcomes, reduced system costs, increased long term 
economic processing and market stability, increased transport efficiencies and reduced 
dependency on landfill as a disposal method.  

 
3.8. DECCW submits that the proposed conduct would produce environmental benefits and 

significantly improve the Applicants’ ability to meet the WARR Target.  
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3.9. DECCW also supports the Applicants’ proposed authorisation period of 20 years.  
 
3.10. The views of the Applicants and interested parties are outlined in the ACCC’s 

evaluation of the proposed conduct in Chapter 4 of this determination. Copies of public 
submissions may be obtained from the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter. 
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4. ACCC evaluation 
 
4.1. The ACCC’s evaluation of the proposed conduct is in accordance with test(s) found in 

the sections set out below. 
 
4.2. Sections 90(6) and 90(7) of the Act state that the ACCC shall not authorise a provision 

of a proposed contract, arrangement or understanding, other than an exclusionary 
provision, unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the case of 
section 90(6) would result, or be likely to result, or in the case of section 90(7) has 
resulted or is likely to result, in a benefit to the public; and 

 that benefit, in the case of section 90(6) would outweigh the detriment to the public 
constituted by any lessening of competition that would result, or be likely to result, 
if the proposed contract or arrangement was made and the provision was given 
effect to, or in the case of section 90(7) has resulted or is likely to result from 
giving effect to the provision. 

4.3. Sections 90(5A) and 90(5B) of the Act state that the ACCC shall not authorise a 
provision of a proposed contract, arrangement or understanding that is or may be a 
cartel provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of section 90(5A) would result, or be likely to result, or in 
the case of section 90(5B) has resulted or is likely to result, in a benefit to the 
public; and 

 that benefit, in the case of section 90(5A) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be likely to 
result, if the proposed contract or arrangement were made or given effect to, or in 
the case of section 90(5B) outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted or is likely to result 
from giving effect to the provision. 

4.4. For more information about the tests for authorisation and relevant provisions of the 
Act, please see Attachment C. 

 
The market 
 
4.5. The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant market(s) affected by that conduct. 
 
4.6. The Applicants submit the relevant area of competition is large and involves the 

operation of a range of waste services to meet the needs of the Applicants’ 
communities.24 The Applicants consider they constitute a relatively small component of 
this market.  

 
4.7. No interested parties have commented on the relevant market(s) that may be affected 

by the proposed conduct.  
 

                                                 
24  Applicants’ submission, page 11.  
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4.8. The ACCC notes that different types of waste management services exist and that each 
involves different technologies. There may be limited potential for substitution on both 
the demand and supply sides for these services. For example, a facility that is purpose 
built to process putrescible waste may not be able to accept other waste streams and 
achieve the same level of resource recovery. Similarly, the Applicants’ putrescible 
waste may not achieve the same resource recovery results if it is processed by other 
types of waste management services. In addition, the ACCC notes that location and 
transport costs appear to be an important factor in determining which waste 
management facilities are preferred by the Applicants. Therefore, the ACCC considers 
the relevant area of competition may be narrower than suggested by the Applicants. 
However, the ACCC does not consider it is necessary to define the market precisely for 
the purposes of this assessment.  

 
4.9. Demand for waste collection, processing and disposal services is determined by the 

quantity of waste produced. This volume also affects the frequency, type of service and 
geographic coverage of collection services.25 In turn, the growth in the volume of 
municipal waste produced is driven by population increase, the number of households 
and consumer spending.26  

4.10. Between 2003 and 2009, total national waste production is estimated to have increased 
by 24 per cent from 32.4 million tonnes to 40.1 million tonnes. Over the same period, 
the national population has increased by around 4 per cent. In 2008, the average annual 
amount of putrescible waste produced per person was estimated to be nearly two 
tonnes.27 

4.11. Any downturn in the economic conditions in the SMA that may have occurred in recent 
months is expected to have only a minor impact on the consumption and waste 
production patterns of residents. Industry reports suggest that consumers are more 
likely to substitute towards cheaper products than reduce their consumption of goods 
(and packaging).28  

 
4.12. Geographically, the ACCC considers the conduct for which authorisation is sought is 

likely to impact upon the waste management services industry in the greater Sydney 
region29 and particularly the SMA. While procuring the services of companies located 
in the greater Sydney region may potentially be feasible, the Applicants indicated in 
their expressions of interest process (EOI) that they would prefer a facility located in 
the St George or Sutherland regions for their proposed arrangements, as close 
proximity would be likely to minimise transport costs. The ACCC notes that, based on 
the experience of previous waste management authorisations for similar arrangements, 
councils located in the SMA have favoured tenders from companies with facilities in 
the SMA.  

 
4.13. The Applicants compete for the services of waste management service providers in the 

SMA. They also compete with other acquirers of waste provision services for land and 
planning approval in their region and the SMA more broadly. These competitors 

                                                 
25  For example, see IBISWorld, op. cit., page 12.  
26  IBISWorld, op. cit., page 37.  
27   IBISWorld, op. cit., page 37.  
28  IBISWorld, op. cit., page 37.  
29  Australian Bureau of Statistics, 1338.1 - New South Wales in Focus, 2007, 12 June 2008, available at 

www.abs.gov.au, accessed 2 September 2009. 
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include other Local Councils in the SMA, firms that produce commercial waste and 
firms that produce industrial waste in the greater Sydney region.  

4.14. Barriers to entry in this industry appear to be high and increasing. The ACCC considers 
this is a result of the following factors:  

 high initial capital costs involved in waste treatment and processing 

 high level of technical expertise required 

 costs of compliance with high levels of government regulation 

 need for large waste supply volumes 

 long-term contracts required to make facilities viable 

 existing operators have established share of market and long term contracts30 

 ‘new technologies’ carry greater risk 

 vulnerable markets for end-products and concerns over end-product quality 

 site-planning difficulties such as shortage of land31  

 community concerns and uncertainty about having a new waste management 
facility in their area.  

4.15. However, the ACCC considers the increasing regulation from the NSW Government 
and increasing demand from both the public and private sectors to address the 
increasing cost of the Waste Levy and environmental sustainability suggest that it is 
becoming more viable for new firms to enter the market for waste management 
services, particularly AWT services, in the SMA.  

 
4.16. The ACCC considers that, as the Applicants submit that the proposed conduct will 

result in the production of goods which are the end products of the AWT resource 
recovery process, the conduct may affect the developing market for such products in 
the greater Sydney region.  

 
4.17. Given the above factors, for the purpose of assessing this application, the ACCC 

considers the relevant area of competition affected by the proposed conduct is the 
provision of waste management services in the greater Sydney region. The ACCC does 
not consider it necessary to define the market more precisely for the purposes of this 
assessment. 

 
The counterfactual 
 
4.18. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by conduct for 
which authorisation has been sought.32 

                                                 
30  IBISWorld, op. cit., page 16.  
31  Government of South Australia (Zero Waste SA), Position Paper: Alternative Waste Technologies, January 

2006. Available at http://www.zerowaste.sa.gov.au/Content/Uploaded/Assets/alternative_waste_paper.pdf, 
accessed 4 September 2009.  

32  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of 
Australia (No.2) (1987) ATPR 40-774 at 48,419. 
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4.19. Under this test, the ACCC compares the public benefit and anti-competitive detriment 

generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how the 
relevant markets will react if authorisation is not granted. This prediction is referred to 
as the ‘counterfactual’. 

 
4.20. The Applicants submit that denying authorisation would alter the status quo, as the 

Applicants’ current arrangements were developed through a joint tendering 
arrangement. The Applicants submit that this would reduce the existing benefits from 
that conduct, including reduced unit cost of waste management services.  

 
4.21. The Applicants submit that, absent authorisation, they would have to contract out 

smaller, individual volumes of waste and would be unable to achieve the critical mass 
required for a new facility. They would also be likely to forego the regional capital 
investment associated with a new AWT facility, which may be in the order of 
$50 million.33 The Applicants submit that this would reduce competition in the market 
and make the prospect of new entrants less likely. The Applicants submit that this 
would result in waste continuing to go to landfill, to the detriment of the natural 
environment in the SMA and the Applicants continuing to pay the Waste Levy.  

 
4.22. Remondis submits that, absent authorisation, smaller waste management services 

companies, such as Remondis, would not be able to compete for the Applicants’ waste 
management contracts, as they would not have the critical mass required to offset the 
start up costs associated with planning and building a new facility.   

 
4.23. On this basis, the ACCC considers the relevant counterfactual is one where the 

Applicants conduct separate tenders for their individual putrescible waste supplies and, 
possibly, fewer firms compete for these individual contracts. The ACCC considers, 
under this counterfactual, the Applicants would not achieve the critical mass required 
for a new module to be built but may still be able to contract with AWT facilities and 
meet the WARR Target. The ACCC also recognises that it may be possible for one 
firm to win a series of separate tenders and achieve critical mass to build a new facility 
on their own. Alternatively, some or all of the Applicants may be forced to continue to 
send their waste to landfill for disposal and may incur higher Waste Levy costs as a 
result.  

 
4.24. In each of these situations, the ACCC considers it is likely that the Applicants will 

incur higher costs in relation to the contracting out of these waste management services 
as a result of lost economies of scale on tenders and related services. 

 
4.25. The ACCC considers denying authorisation may affect the market by reinforcing the 

advantages of established competitors and discouraging smaller firms or new entrants 
to the market. The ACCC notes that there is increasing consolidation in the industry,34 
although construction of AWT plants Australia-wide has grown in recent years.35 

 

                                                 
33  Inside Waste, Product Profile: AWT, July/August 2008, page 27.  
34  IBISWorld, op. cit., page 9.  
35  IBISWorld, op. cit., page 39.  
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Public benefit 
 
4.26. Public benefit is not defined in the Act. However, the Tribunal has stated that the term 

should be given its widest possible meaning. In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.36 

 
4.27. The Applicants submit the proposed conduct will deliver public benefits, including: 

 reduced cost of waste management services 

 increased competition in and development of the waste management services 
market in the SMA 

 reduction in waste to landfill 

 maintenance of a high level of quality of service for their communities.  
 
4.28. In considering public benefits, the ACCC considers the extent to which the benefit has 

an impact on members of the community and the weight that should be given to it, 
having regard to its nature, characterisation and the identity of the beneficiaries. In 
relation to cost savings the ACCC will consider who is likely to take advantage of them 
and the time period over which the benefits are likely to be received.  

 
4.29. The ACCC’s assessment of the likely public benefits from the proposed conduct 

follows.   
 
Reduced cost of waste management services 
 
4.30. The Applicants submit that they will be able to reduce their waste disposal costs by 

sharing the infrastructure they propose to have built under the proposed arrangements 
and benefiting from the resulting economies of scale.  

4.31. As evidence of likely cost savings from the proposed conduct, the Applicants pointed 
to the experience of the St George councils that participated in the recent regional 
recycling contract involving joint tender and contract arrangements (Hurstville, 
Kogarah and Rockdale – authorisation A91019). The Applicants submit that the 
arrangements saved the three councils and their communities over $48 million over the 
ten years of the contract, compared to previous waste collection contracts. The 
Applicants submit that these councils received a wider range of services at a lower cost 
and also saved on: 

 educational costs 

 transaction costs for procurement of services 

 transport costs 

 gate fee costs.  

                                                 
36  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
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4.32. The ACCC notes that the NSW Government cooperates with Local Councils to provide 
education programs to their communities.37 The ACCC considers the proposed 
arrangements are likely to allow the Applicants to conduct educational programs for 
their communities on a more efficient basis jointly, thereby reducing the combined cost 
of such programs.  

4.33. The ACCC also notes that joint tendering can produce efficiencies that reduce the 
combined legal and administrative costs of the arrangements, as well as the time spent 
on the process.  

4.34. The Applicants submit that the proposed conduct would provide them with a reduction 
in transport costs because their respective LGAs are geographically close together.38 
The ACCC considers that, to the extent that the proposed arrangements result in the 
construction of an AWT facility near the Applicants’ LGAs, transport service delivery 
is likely to be more efficient and the cost of transport between the Applicants’ 
collection transfer station(s) and the facility is likely to be reduced.  

4.35. The Applicants submit that engaging in the proposed conduct would reduce the Waste 
Levy payments that they would be liable for by a combined total of $1.763 million each 
year.39 The ACCC accepts that by diverting more of their waste from landfill, the 
proposed arrangements are likely to reduce the Waste Levy costs to the Applicants and 
deliver public benefits. 

4.36. The ACCC considers collective bargaining arrangements and the critical mass achieved 
through combined supply may result in reduced gate fee prices to the Applicants. 

4.37. On this basis, the ACCC considers that the proposed conduct is likely to generate the 
claimed public benefit of reduced cost of waste management services by providing 
more efficient service delivery.  

Increased competition in and development of the waste management services market 

4.38. The Applicants note the NSW Government’s support for collective tendering 
arrangements, expressed in its consultation paper, Action Plan for Local Government, 
and released as part of the WARR Strategy. The paper suggests, “Councils could also 
facilitate the development of the resource recovery and processing sector by 
marshalling critical mass through collective tendering”.40 

4.39. The Applicants submit that the proposed tender is designed to provide an opportunity 
for the maximum number of service providers to compete for the Applicants’ contracts.  

4.40. IBISWorld reports: 

While they present opportunities for greater economies of scale to be achieved in waste disposal, 
AWT plants are capital intensive and need to process large volumes of waste to operate at optimal 
capacity. Significantly, for such facilities to be developed there needs to be access to a high, constant 

                                                 
37  Department of Environment and Climate Change NSW, NSW Waste Avoidance and Resource Recovery 

Strategy 2007, October 2007, page 33.  
38  Applicants’ submission, page 3.  
39  Applicants’ submission, page 9.  
40  Applicants’ submission, page 10.  
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and guaranteed volume of waste, as well as capital. This gives large operators with access to capital 
and the ability to source their own collection volumes a greater competitive advantage.41 

4.41. The Applicants submit that authorisation would allow them to provide certainty of 
supply over an extended period. This means that the AWT service provider will be able 
to depreciate their costs over a longer period of time and the Applicants should be able 
to obtain the required services at a lower price. The proposed length of 15-20 years for 
the contracts would also limit free-riding by waste suppliers who seek to enter into 
contracts with the AWT service provider only after the cost of capital has been 
amortised by the Applicants and the fully established facility is able to offer lower gate 
fees. DECCW has indicated that it supports this claim.  

4.42. The Applicants submit that providing the critical mass required to make construction of 
a new facility feasible will expand the market for the processing of waste and enable 
new entrants to bid for the contracts, particularly smaller firms. The Applicants submit 
that most waste management facilities are constructed as a set of modules and that a 
certain annual tonnage of at least 100 000 tonnes of waste (per year) is required to 
provide the critical mass to make building a new module feasible.42  

4.43. Remondis has confirmed that this amount is desirable, although 70 000 tonnes per year 
would be the absolute minimum for it to be able to build a new module. The Applicants 
expect to be able to provide a waste supply of approximately 116 000 tonnes of 
putrescible waste per year.  

4.44. The table below shows the Applicants’ tonnages for the year 2008.  

 

4.45. The Applicants have conducted an EOI to ascertain interest amongst possible waste 
management service providers in competing for the Applicants’ contracts. The 
Applicants submit that they received submissions from five respondents.  

4.46. The ACCC considers that, to the extent that a new facility is built, guaranteed supply 
for an extended period will afford service providers greater certainty. On this basis, the 
ACCC considers the proposed conduct is likely to generate public benefits in the form 
of increased competition in the market through potential new entry and greater 
participation in the tender process.  

Reduction of waste to landfill 

4.47. The Applicants submit that SSROC regional waste audits in 1999, 2001, 2005 and 2008 
have shown that residual waste composition is generally consistent and the results 

                                                 
41  IBISWorld, op. cit., page 39.  
42  Applicants’ submission, page 8. 
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indicate that the Applicants cannot meet the WARR Target through traditional 
recycling practice.43 

4.48. The Applicants submit that, while their current disposal to landfill services will achieve 
at best a 50 per cent reduction in waste to landfill, the EOI has indicated that they may 
be able to reduce the overall amount of putrescible waste going to landfill by 65-75 per 
cent.44 They submit this would enable the Applicants to meet the WARR Target and 
benefit the communities they serve through cost savings and environmental benefits 
simultaneously.  

4.49. The Applicants submit that, by enabling them to reduce waste to landfill, authorisation 
will reduce greenhouse gas emissions from landfills (which currently account for 
three per cent of total Australian greenhouse gas emissions).45 It may also produce 
carbon credits for the Applicants.  

4.50. DECCW also submits that processing the Applicants’ putrescible waste is likely to 
greatly reduce carbon emissions from landfill. It adds that such a reduction can only be 
achieved through improved resource recovery.  

4.51. In recent similar authorisations, the ACCC has accepted that land is scarce in the SMA 
and continued landfilling is unsustainable in the region.46 The ACCC considers that the 
proposed conduct is likely to result in a reduction in waste to landfill in the Applicants’ 
LGAs and that this would benefit the public.  

4.52. Benefits are likely in the form of more sustainable land use, reduction in greenhouse 
gas emitted from landfills and conservation of resources through the creation of new 
goods from the AWT process. These goods may include energy from gases that are 
captured during AWT treatment processes, compost and other goods producible from 
putrescible waste. The ACCC also considers these benefits may extend to residents of 
the greater Sydney region in the form of cleaner air and stimulation of the supply of 
recycled goods.  

Maintaining a high level of service quality 

4.53. The Applicants submit that the quality of waste management services that they 
currently provide to their constituents is of a high level and the proposed arrangements 
will enable them to maintain this quality of service.  

4.54. The ACCC considers the proposed arrangements are likely to provide a higher level of 
service quality to the residents of the Applicants’ respective LGAs. However, the 
ACCC considers this benefit is largely captured above in ‘Reduction of waste to 
landfill’.  

ACCC conclusion on public benefits 
 
4.55. The ACCC considers the proposed conduct is likely to provide benefits to residents of 

the LGAs administered by the Applicants, residents of the SMA, the waste 

                                                 
43  Applicants’ submission, page 7.  
44  Applicants’ submission, page 12.  
45  Applicants’ submission, page 7.  
46  See, for example, ACCC Determination A91096, 29 October 2008, pages 3-5.  
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management services industry in the greater Sydney region, Local Government, and the 
NSW Government.  

4.56. The ACCC considers the proposed conduct is likely to result in the following benefits 
to the public: 

 more efficient service delivery and reduced costs of waste management services  

 increased competition in and development of the market 

 greater resource recovery, more efficient land use and environmental benefits.  

Public detriment 
 
4.57. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.47 

 
4.58. The Applicants submit that the proposed conduct will not generate any detriment to the 

public.  
 
4.59. The ACCC’s assessment of the likely public detriment generated by the proposed 

collective bargaining arrangements follows. 
 
Potential allocative inefficiencies 

4.60. The ACCC notes that the proposed conduct involves aggregation on the demand side of 
the market. This has the potential to result in allocative inefficiency arising from an 
increase in demand side market power, that is, the power to depress prices below 
competitive levels.  

 
4.61. However, the ACCC considers that, as there are a number of other buyers of waste 

management services in the Sydney region, demand side market power is unlikely to be 
an issue. If the chosen contractor builds an AWT facility for the Applicants, it is 
unlikely to be entirely dependent on the Applicants’ supply of putrescible waste, as it is 
likely to be able to sell its services to other buyers. 

 
4.62. The ACCC notes that the Applicants intend to enter into contracts with the successful 

waste management service provider for the period required for the provider to amortise 
its investment costs. The ACCC considers the Applicants are unlikely to be able to 
negotiate reduced payments to the provider during this contract period.  

 
4.63. The ACCC also considers that the aggregation of demand and use of long term 

contracts are likely to open up the supply side of the market to a greater opportunity for 
new entry and more price competition.  

 
4.64. On this basis, the ACCC considers the proposed conduct is unlikely to result in 

allocative inefficiencies.  

                                                 
47  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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Captured waste supply for an extended period  

4.65. In this instance, the ACCC considers that, if authorisation is granted, the Applicants’ 
putrescible waste supply will be captured by the successful service provider(s) for the 
duration of the contract period (15-20 years). This means that this supply will be 
unavailable to other waste management service providers during this time.  

 
4.66. However, the ACCC considers that, if the contracts are awarded to a new competitor, 

this may allow them the time necessary to depreciate their capital investment, 
increasing competition in the market in the long run by introducing a new facility and, 
possibly, a new competitor. 

 
4.67. The ACCC also notes that the Applicants’ putrescible waste supply represents only a 

small proportion of the total supply of waste in the SMA, with the majority of this 
supply coming from the commercial and industrial sectors.48 Therefore, any public 
detriment from removing the Applicant’s supply from contest in the market is likely to 
be limited. The ACCC notes that potential entrants and existing providers of these 
services have not raised any concerns in relation to this issue.   

 
High cost of AWT facilities, land and related services in the SMA 

4.68. The ACCC notes the Productivity Commission Inquiry Report, Waste Management, 
published in December 2006, which questions the environmental benefits of AWT 
facilities. A key finding of the report was that: 

The financial costs of alternative waste technologies (AWTs) and most dedicated 
energy-from-waste facilities are much higher than the financial costs of landfills. The 
environmental and other external benefits of using an AWT or energy-from-waste facility, rather 
than sending waste directly to a properly-located, engineered and managed landfill, appear to be 
small. Therefore, on balance modern landfills appear to have lower overall costs for the 
community than AWT or energy-from-waste facilities, and are likely to be preferred from a net 
community benefits perspective.49 

4.69. The ACCC recognises that there are arguments for and against greater resource 
recovery and the environmental benefits of these arrangements. However, it would 
appear that community concern has been reflected in the action taken by the NSW 
Government to legislate and impose a tax on sending waste to landfill (in the form of 
the Waste Levy).  

 
4.70. The ACCC notes that environmental benefits constitute only a part of the total public 

benefit likely to result from the proposed arrangements. The ACCC considers that the 
public benefit resulting from the proposed arrangements would be sufficient to 
outweigh the likely public detriment even without these environmental benefits.  

 
4.71. The ACCC notes the high cost of AWT facilities and land in the SMA could 

conceivably result in costs passed on to the Applicants and their ratepayers which are 
initially larger than the costs of landfill even after paying the increased Waste Levy. 
However, the ACCC considers these costs would be at least partially offset by the other 

                                                 
48  ACCC Determination A91096, 29 October 2008, page 15.  
49  Australian Productivity Commission, Productivity Commission Inquiry Report – Waste Management, No. 38, 

19 December 2006, page 61. 
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costs savings already discussed. The ACCC also notes that the Waste Levy is 
increasing every year and is likely to significantly increase the cost of landfill over 
time. The ACCC considers the likely long term environmental, social and economic 
benefits of the proposed conduct would outweigh any possible short term increase in 
waste management costs.  

 
ACCC conclusion on public detriments  
 
4.72. For the reasons outlined above, the ACCC considers the proposed conduct is unlikely 

to result in any significant detriment to the public.  
 
Balance of public benefit and detriment  
 
4.73. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the proposed conduct is likely to result in a public benefit, and that 
public benefit will outweigh any likely public detriment. 

 
4.74. In the context of applying the net public benefit test in section 90(8)50 of the Act, the 

Tribunal commented that: 
 

… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.51 

 
4.75. For the reasons outlined in this chapter, the ACCC considers the public benefits likely 

to result from the conduct are: 

 more efficient service delivery and reduced costs of waste management services 
for the Applicants and their constituents  

 increased competition in and development of the relevant market, and 

 greater resource recovery and environmental benefits.  
 

4.76. The ACCC considers the proposed conduct is unlikely to generate any significant 
public detriment.    

 
4.77. Accordingly, the ACCC considers the public benefit that is likely to result from the 

conduct is likely to outweigh the public detriment. The ACCC is therefore satisfied that 
the tests in sections 90(6), 90(7), 90(5A) and 90(5B) are met. 

 
Length of authorisation 
 
4.78. The Act allows the ACCC to grant authorisation for a limited period of time.52 The 

ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
                                                 
50  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
51  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
52  Section 91(1). 
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4.79. In this instance, the Applicants seek authorisation for 20 years. 
 
4.80. Remondis supports the length of authorisation sought, submitting that a 20-year 

authorisation period would allow a successful tenderer without suitable existing AWT 
facilities in the SMA sufficient time to amortise the cost of the new facility over a 
realistic timeframe. Remondis submits that this would not be possible with a shorter 
authorisation period and that this would foreclose smaller new entrants from bidding 
for the Applicants’ contracts.  

 
4.81. DECCW submits that authorising the proposed conduct for 20 years would provide a 

sufficient period for contractors to amortise the cost of capital in the project, with the 
expectation of providing better value to the Applicants. DECCW submits that the 
proposed authorisation period is reasonable in the current economic conditions and may 
improve the ability of potential contractors to leverage credit for the project, possibly 
resulting in an increase in potential tenders to the Applicants. DECCW further submits 
that a 20-year authorisation period may also allow for future planning for landfill 
requirements of the Applicants to be addressed with an adequate level of forward 
planning. 

 
4.82. The ACCC notes that, in the past two years, some AWT facilities have struggled to 

amortise their costs. Additional cost pressures have arisen in this period due to 
increased fuel costs, a more stringent regulatory environment, and greater requirements 
of capital investment in technologies. 

4.83. For example, the ACCC notes that, in the six months to June 2008, WSN and Global 
Renewables’ UR-3R facility in Eastern Creek processed 88,000 tonnes of waste but 
made a $3 million loss over the period. In the same period in 2007, the facility made a 
loss of $3.2 million.53 In December 2008, Global Renewables’ parent company, GRD 
Limited (GRD) announced the sale of its share of the UR-3R facility. According to the 
company, the facility’s loss of $500,000 a month was the result of "poor contractual 
arrangements rather than any technical issues with the alternative waste technology 
itself". GRD stated that these long term contractual arrangements included a processing 
fee for waste material which was set below the actual processing cost.54 

4.84. The ACCC considers that 20 years is a significant length of time for an authorisation of 
this sort. The ACCC also notes that 20 years is substantially longer than the 
authorisation period granted for similar authorisations in recent years. For example, in 
October 2008, the ACCC granted authorisation for similar arrangements to the Inner 
Sydney Waste Management Group of Councils for a joint tender period of 12 months 
and a contract period of 10 years. In August 2007, authorisation A91019 was granted 
for 10 years and, in March 2006, authorisation A90980, for similar waste management 
arrangements, was granted for seven years.  

 
4.85. However, the ACCC notes that GRD’s sale of its joint venture UR-3R facility indicates 

that it is possible that previous contracts in the industry may have been too brief to 
allow full amortisation of the significant capital costs involved in establishing and 
operating an AWT facility and updating capital and labour when new technology 

                                                 
53  IBISWorld, op. cit., page 36. 
54  Ibid.  
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becomes available. The Applicants have submitted that provisions for such changes 
would be included in any contracts that resulted from the proposed conduct. 

 
4.86. The ACCC again notes that removal of the Applicants’ putrescible waste supply from 

the market for 20 years is unlikely to substantially lessen competition in the relevant 
market, as other supply is available in the SMA, particularly from the commercial and 
industrial sectors. In addition, the proposed arrangements are likely to bring significant 
investment and infrastructure to the area, as well as to create opportunity for increased 
certainty (reduced risk) for the service provider. The ACCC therefore considers the 
proposed authorisation period of 20 years is appropriate.  

 
4.87. The ACCC proposes to grant authorisation to the proposed conduct until 

31 December 2029. 
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5. Draft determination 
 
The application 
 
5.1. On 4 August 2009, the Applicants lodged application for authorisation A91180 with the 

ACCC. 
 
5.2. Application A91180 was made using Form B Schedule 1 of the Trade Practices 

Regulations 1974. The application was made under subsections 88(1A) and 88(1) of the 
Act to: 

 make and give effect to a contract or arrangement, or arrive at an understanding 
a provision of which would be, or might be, a cartel provision (other than a 
provision which would also be, or might also be, an exclusionary provision 
within the meaning of section 45 of that Act) 

 make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 
of the Act. 

 
5.3. The Applicants seek authorisation for 20 years to make and give effect to a contract, 

arrangement or understanding to jointly tender for the provision of all municipal 
putrescible waste transfer, processing and disposal services in their respective local 
government areas and to enter into contracts resulting from the tender process.  

 
5.4. Section 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. 
 
The net public benefit test 
 
5.5. For the reasons outlined in Chapter 4 of this draft determination, the ACCC considers 

that, in all the circumstances, the conduct for which authorisation is sought is likely to 
result in a public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the conduct. 

 
• The ACCC therefore proposes to grant authorisation to application A91180.  

 
Conduct for which the ACCC proposes to grant authorisation 
 
5.6. The ACCC proposes to grant authorisation to the Applicants, for 20 years, to conduct 

the proposed arrangements to jointly tender for the provision of transfer, processing and 
disposal services for the Applicants’ municipal putrescible waste and enter into 
contracts resulting from that tender.  

 
5.7. This draft determination is made on 7 October 2009.  
 
5.8. The attachments to this draft determination are part of the draft determination. 
 



DRAFT DETERMINATION                                  25                                     A91180 

Interim authorisation 
 
5.9. At the time of lodging the application, the Applicants requested interim authorisation to 

conduct the joint tender process. The ACCC granted interim authorisation on 
26 August 2009. 

 
5.10. Interim authorisation will remain in place until the date the ACCC’s final determination 

comes into effect or until the ACCC decides to revoke interim authorisation. 
 
Further submissions 
 
5.11. The ACCC will now seek further submissions from interested parties. In addition, the 

Applicants or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act. 

 
5.12. Submissions are due by Friday 23 October 2009.  
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Trade Practices Act 1974 
(the Act). A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act. One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference. A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination. The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination. Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation. If not, authorisation may be denied. However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment for application 
A91180 
 
The following table provides a chronology of significant dates in the consideration of the 
application by Hurstville City Council & Ors.  
 

DATE ACTION 
4 August 2009 Application for authorisation lodged with the ACCC, including an 

application for interim authorisation. 
13 August 2009 Call for submissions from interested parties in relation to the request for 

interim authorisation. 
26 August 2009 The ACCC granted interim authorisation to conduct the joint tender 

process but not to enter into contracts. 
3 September 2009 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
7 October 2009 Draft determination issued. 
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Attachment C — the tests for authorisation and other relevant 
provisions of the Act 
 
Trade Practices Act 1974 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
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the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 

as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 
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(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 
Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same. The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.55 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made. Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society. Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.56 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 
Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.57 
 
Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future58 

                                                 
55  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004. This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
56  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788. See also: Media Council case 

(1978) ATPR 40-058 at 17606; and Application of Southern Cross Beverages Pty. Ltd., Cadbury Schweppes Pty 
Ltd and Amatil Ltd for review (1981) ATPR 40-200 at 42,763, 42766. 

57  Section 91(3). 
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• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.59 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation60. It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
Minor variation 
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.61 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.62 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.63 The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.64 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.65 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.66 

                                                                                                                                                            
58  Section 88(10). 
59  Section 88(6). 
60   Section 90(10A) 
61  Subsection 91A(1) 
62  Subsection 87ZD(1). 
63  Subsection 91B(1) 
64  Subsection 91B(3) 
65  Subsection 91C(1) 
66  Subsection 91C(3) 
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Attachment D — map of the Sydney Metropolitan Area 
 

 

 




