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We act for the parties to an unincorporated joint venture known as the 
"Softwood Tasmania Joint Venture", and enclose the following on behalf of the Our relerence 

DANP CZE 03 1435 7097 
joint venture parties; 

Partner 
Daniel Preston . authorisation application (Form A); T 61 3 9679 3578 

Daniel.Preslon . authorisation application (Form 9): B blakedawson.com 

Contact . authorisation application (Form E); ch" Evans 
T 61 3 9679 3452 
Chtistopher.Evans . confidential submission in support of the above applications; @blakedawson.com . copies of the Joint Venture Arrangements referred to in the confidential 

submission: and . our cheque for $10,500 in respect of the filing fee for the 3 applications. 

Our clients request pursuant to s 89(5) of the Trade Practices Act (TPA) that the 
material marked, "Confidential" be excluded from the ACCC's public register. In 
order to assist the ACCC, we also enclose a separate "non confidential" version 
of our clients' submission which has had the confidential material redacted from 
it. 

The Joint Venture Arrangements are commercially sensitive documents. Our 
clients request that the Joint Venture Arrangements be excluded from the 
ACCC's public register pursuant to s 89(5) of the TPA. 

Page 2 of this letter also addresses a confidential matter which, it is requested, 
be excluded from the ACCC's public register. 

Please contact Daniel Preston or Chris Evans if you have any queries in relation 
to the attached authorisation applications. 

Yours sincerely 

Daniel Preston 
Partner 

1 ? FEB 2009 L-J 
Sydney Melbovrne Brisbane Panh Canbem Adelaide Pon Morssbv Shanqhai Sirwarnre AssmialedOliice Jakana 



Form A 
Commonwealth of Australia 

Trade Practices Act 1974 -subsection 88 (1)  

EXCLUSIONARY PROVISIONS: 
APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (1) of the Trade Practices Act 1974 for an 
authorisation under that subsection to give effect to a provision of a contract, arrangement or 
understanding where the provision is, or may be, an exclusionary provision within the meaning of 
section 45 of that Act. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of Applicant: 
(Refer to direction 2) 

A Y 1 I 2 0  Forestry Tasmania (TAS 967858); 

Tasmania Softwood Fund Pty Ltd (ACN 088 271 523) (Tasmania Softwood 
Fund); and 

Southern Hemisphere Softwood Strategies (ABRN 090 455 057) (Southern 
Hemisphere Softwood Strategies), 

in their capacity as participants in the Softwood Tasmania Joint Venture (together, 
the Applicant). 

This application is to be read and determined together with each of the following 
applications (which will be referred to as the (Related Applications): 

(i) Form B: Agreements affecting competition 

Application for Authorisation by the Applicants in respect of the Joint 
Venture Arrangements (as described in paragraph 2(a) of this 
application), dated the same date as this application; and 

(ii) Form E: Exclusive dealing in the potential form of third line forcing 

Application for Authorisation by the Applicants in respect of the Joint 
Venture Arrangements (as described in paragraph 2(a) of this 
application), dated the same date as this application. 

(b) Description of business carried on by Applicant: 
(Refer to direction 3) 

The Applicant carries on the business of planting, managing, harvesting and 
selling softwood from softwood plantations in Tasmania (see the answer to 
question 3 for further detail). 

(c) Address in Australia for service of documents on the Applicant: 

Blake Dawson 
Level 26. 181 William Street 



Melbourne VIC 3000 
Attention: Daniel Preston (daniel.preston@blakedawson.com) 

2. Contract, arrangement or understanding 

(a) Description of the contract, arrangement or understanding, whether proposed or 
actual, for which authorisation is sought 
(Refer to direction 4) 

Authorisation is sought in relation to the combination of the following contracts 
(unless indicated otherwise, defined terms used in this application have the same 
meaning as those used in the submission filed in support of this application): . Jolnt Venture Operating Agreement between: 

o Forestry Tasmania; 

o Tasmania Softwood Fund; 

o Southern Hemisphere Softwood Strategies (collectively the Joint 
Venture Participants); and 

o Softwood Tasmania (Operator) Pty Ltd (Operator). . Management Agreement between Operator, Timberlands Pacific Pty Ltd 
(previously Rayonier Australia Pty Ltd) (Manager) and the Joint Venture 
Participants, pursuant to which the Manager was appointed to manage the 
Joint Venture Assets. . Sales Agency Agreements between each of the Joint Venture 
Participants and the Manager pursuant to which the Manager was 
appointed as the exclusive agent of each Joint Venture Participant for the 
purposes of selling each of their interests in the Forest Products. 

Various other arrangements were entered into pursuant to the Softwood 
Tasmania Joint Venture, including Deeds of Assumption, Deeds of Cross 
Charge and Deeds of Priority. A detailed explanation of the various 
agreements comprising the Joint Venture Arrangements is contained at 
paragraph 6 of the submission filed in support of this application. 

(b) Description of those provisions of the contract, arrangement or understanding that 
are, or would or might be, exclusionary provisions (Refer to direction 4): . Joint Venture Operating Agreement 

If the Joint Venture Participants are in competition with each other for the 
purposes of section 4D, and the Joint Venture Participants' actions are not 
undertaken for the purposes of a joint venture (as contemplated by section 
76C), then to the extent that the JVOA contemplated, and established the 
basis for, the giving effect to the provisions of the Management and Sales 
Agency Agreements, its relevant provisions might constitute an 
exclusionary provision. . Management Agreement 

If the Joint Venture Participants are in competition with each other for the 
purposes of section 4D, and the Joint Venture Participants' actions are not 
undertaken for the purposes of a joint venture (as contemplated by section 
76C), then in agreeing to appoint the Manager as manager of each of their 
interests in the Joint Venture Assets, the Joint Venture Participants might 
be giving effect to an exclusionary provision. 



. Sales Agency Agreement 

If the Joint Venture Participants are in competition with each other for the 
purposes of section 4D, and the Joint Venture Participants' actions are not 
undertaken for the purposes of a joint venture (as contemplated by section 
76C), then in agreeing that each of the Joint Venture Participants would: 

o appoint the Manager to sell its share of the Forest Products; and 

o only sell its share of the Forest Products to customers acquiring the 
other Joint Venture Participants' shares in the Forest Products, 

each of the Joint Venture Participants might be giving effect to an 
exclusionary provision. 

(c) Description of the goods or services to which the contract, arrangement or 
understanding (whether proposed or actual) relate: 

Forestry management sewices, and the supply of sofhvood sawlogs for processing. 

(d) The term for which authorisation of the provision of the contract, arrangement or 
understanding (whether proposed or actual) is being sought and grounds 
supporting this period of authorisation: 

20 years. 

3. Parties to  the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other parties or 
proposed parties to the contract or proposed contract, arrangement or 
understanding: 

Forestry Tasmanla (TAS 967858) 

79 Melville Street Hobart, Tasmania - 7000 

Forestry Tasmania is a corporation wholly owned by the State Government of 
Tasmania. It is responsible for the management of approximately 1.5 million 
hectares of forest land in Tasmania and the sustainable production and delivery of 
forest products. 

Tasmanlan Softwood Fund Pty Ltd (ACN 088 771 523) 

Level 2,33 George Street, Launceston TAS 7250 

Tasmania Softwood Fund is an investment vehicle with a specified mandate to 
invest funds on behalf of its investors in forestry assets. 

Southern Hemisphere Softwood Strategies (ABRN 090 455 057) 

CI- Dobson Mitchell & Allport 
59 Harrington Street 
Hobart TAS 7000 

Southern Hemisphere Softwood Strategies is an investment vehicle with a 
specified mandate to invest funds on behalf of its investors in forestry assets. 

Softwood Tasmania (Operator) Pty Ltd (ACN 089 242 231) 

33 George St, Launceston TAS 7250 



Softwood Tasmania (Operator) was appointed by the Joint Venture Participants to 
manage and operate the Softwood Tasmania Joint venture on their behalf 
pursuant to the JVOA. 

Timberlands Pacific Pty Ltd (ACN 074 313 401) 

22 Cameron Street, Launceston TAS 7250 

Timberlands Pacific is a forest products company whose activities include the 
management of forestry resources and sales of forest products. Timberlands 
Pacific was, in turn, appointed to manage the Joint Venture Assets. 

(b) Names, addresses and descriptions of business carried on by parties and other 
persons on whose behalf this application is made: 

There are no other parties or persons on whose behalf this application is made. 

4. Public benefit claims 

(a) Arguments in support of application for authorisation (Refer to direction 6): 

The arguments in support of this application for authorisation are set out in the 
attached submission. 

(b) Facts and evidence relied upon in support of these claims: 

The facts and evidence relied on by the Applicants in support of these arguments 
are set out in the attached submission. 

5. Market definition 

Provide a description of the market(s) in which the goods or services described at 2 (c) are 
supplied or acquired and other affected markets including: significant suppliers and 
acquirers; substitutes available for the relevant goods orselvices; any restriction on the 
supply or acquisition of the relevant goods or services (for example geographic or legal 
restrictions) (Refer to direction 7): 

The Applicant submits that are two relevant markets: 

1. an Australian market for the supply of forestry management services; 

2. a market for the supply and acquisition of softwood and hardwood sawlogs that 
includes Tasmania and parts of Asia, particularly Korea. 

A description of the relevant markets is contained in the submission filed in support of this 
application. However, the Applicant makes the following additional comments in relation 
this question. 

Forestry Management Services 

Every forestry assetlplantation needs to be managed, from the planning stage through to 
the harvest. While the skills required to manage different types of asset classes (eg 
softwood or hardwood) vary to a limited degree, the basic skills required for management 
of an asset class are readily transferable. 

Notwithstanding the above, the services are almost always provided by an entity related to 
the asset owner (or by the asset owner itself). Where assets are owned by a joint venture. 
it is common for the joint venture to obtain forestry management services from one of the 
joint venture participants (or an entity related to one of them). 

The key asset owners (and therefore providers of forestry management services) are: 



. Publlc sector 

Forestry Plantations Queensland 

Forests NSW 

VicForests 

Forestry SA 

Forest Products Commission P A )  

Forestry Tasmania . Private sector 

Hancock Victorian Plantations Pty Ltd 

Auspine Limited 

Murray River Forests Pty Limited 

Gunns Ltd 

Forestry Enterprises Australia 

Great Southern Limited 

ITC Limited 

Forestry Corp 

Timberlands Pacific Pty Ltd' 

P F Olsen (Aus) Pty Limited 

Supply and acquisition of softwood and hardwood sawlogs -product market 

5.1 Softwood and hardwood sawlogs are processed in timber mills to produce softwood and 
hardwood timber. While these timbers do have different functional applications, the 
Applicant submits that the sawlogs are substitutable from both the perspective of the mill 
operator and the forest owner. 

5.2 Substitution by the forest owner is possible through the replacement of a harvested crop 
(be it a plantation or native forest) with either hardwood or softwood trees; rotation lengths 
to the next harvest (ie the amount of time it takes from planting to harvesting) for both 
hardwood and softwood are similar 

5.3 While most hardwood sawlogs have traditionally come from native forests (as opposed to 
plantations), and are unsuited to a purpose built softwood mill, newer processing plants 
can be (and are being) built to process both hardwood and softwood sawlogs. The most 
recent example is FEA's new Tasmanian mill. As hardwood plantations mature in Australia, 
hardwood sawlogs (well suited to these new mills) will become increasingly available. 
There are more than 100,000 ha of hardwood plantations in Tasmania alone, most of 
which will produce at least some sawlogs as well as the more traditional pulp logs. 

Further, in the case of purpose built mills, it is feasible to invest in the necessary milling 
and associated processing facilities to enable substitution of input material. Depending on 

' Being managers that do not own forestly assets 

Being managers that do not own forestly assets 



the mill, this can be relatively low cost such was the case with FENS original saw mill in 
Tasmania. This mill regularly cut both softwood and hardwood sawlogs. 

Supply and acquisition of softwood and hardwood sawlogs -geographic market 

5.4 Sawlogs are exclusively purchased by saw mills. Accordingly, given the weight and size of 
sawlogs, haulage is a very significant component of the costs faced by saw mill. As a 
result, saw mills tend to be established in reasonable proximity to forests. 

5.5 While this means that it would not be competitive to seek to supply sawiogs from Tasmania 
to mainland Australia (as the cost of transport from the importing port to the mills would 
make the price of the Tasmanian sawlogs prohibitive), the same proposition does not hold 
true with respect to east Asia. 

5.6 East Asia must import a significant proportion of most forest products (including softwood 
sawlogs) and, as such, accepts a significantly higher delivered log cost than Australian 
softwood sawmills. This price differential covers the large sea transport cost. 

In particular, sawlogs have historically been exported from Tasmania (and elsewhere in 
Australia, as well as from many other countries, including New Zealand, North America and 
Russia) to Korea, which is one of the three biggest Asian importers (along with China and 
Japan). As Korea does not have a sufficient supply of domestically sourced logs to meet 
demand, it has developed substantial sawlog processing infrastructure, and supplies 
processed timber throughout Asia. 

5.7 It is also of note that the price for various grades of sawlog (hardwood and softwood) in 
Asia is set according to an international pricing benchmark, supporting the submission that 
the geographic market is not limited to Tasmania. Tasmania has periodically benefited 
from significant sales into Asia, especially when local demand is lower than that in Asia. 

5.8 While the Softwood Tasmania Joint Venture is firmly focused on supporting the Tasmanian 
timber industry, it still anticipates that it will make sales to Asia from time to time. Following 
its inception in 1998 and until relatively, the Joint Venture sold more than 100,000 tons of 
sawlogs to Korea annually. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the contract arrangement 
or understanding for which authorisation is sought, in particular the likely effect of 
the contract arrangement or understanding, on the prices of the goods or services 
described at 2 (c) and the prices of goods or services in other affected markets 
(Refer to direction 8): 

The Applicants do not consider that any public detriment arises from the Joint 
Venture Arrangements. This is discussed further in the submission. 

(b) Facts and evidence relevant to these detriments: 

The facts and evidence relied on by the Applicants in support of these arguments 
are set out in the submission. 

7. Contracts, arrangements or understandings in  similar terms 

(a) This application for authorisation may also be expressed to be made in relation to 
other contracts, arrangements or understandings or proposed contracts, 
arrangements or understandings, that are or will be in similar terms to the 
abovementioned contract, arrangement or understanding: 

(b) Is this application to be so expressed? 

Yes. 



Each other proposed contract, arrangement or understanding in similar terms to 
the Joint Venture Arrangements for the purposes of subsections 88(13), (14) and 
(15) of the Act, being each other proposed contract, arrangement or understanding 
in similar terms to those Joint Venture Arrangements that may be made between: 

(0 a person who becomes, at some time in the future, whether in addition 
to or in place of, party to the Joint Venture Arrangements; 

(ii) each person who is an existing or continuing party to the Joint Venture 
Arrangements. 

(c) If so, the following information is to be furnished: 

0) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those contracts, 
arrangements or understandings that are stated to be in similar terms 
(Refer to direction 9): 

Not applicable as no variation to the arrangement nor any other contract or 
arrangement has been made or understanding has been arrived at in 
similar terms to the Joint Venture Arrangements as at the date of this 
application. 

(ii) Where the parties to the similar term contract(s) are known - names, 
addresses and descriptions of business carried on by those other parties 
(Refer to direction 10) 

Not applicable. 

(iii) Where the parties to the similar term contract(s) are not known - 
description of the class of business carried on by those possible parties: 

Businesses that invest in forestry plantations or assets or are involved in 
the management or marketing of forestry products. 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 4J 
of the Trade Practices Act 1974)? 

Yes. This application deals with a matter relating to the Softwood Tasmania Joint 
Venture. 

(b) If so, are any other applications being made simultaneously with this application in 
relation to that joint venture? 

Yes, each of the Related Applications. 

(c) If so, by whom or on whose behalf are those other applications being made? 

Each of the Related Applications is being made by the Applicants in their own right 
and on behalf of the other parties identified above together with rights being 
exercised and reserved under subsections 88(6), (13) and (15) in the same 
manner as expressed in this application. 

9. Further information 

(a) Name, postal address and telephone contact details of the person authorised by 
the Applicant seeking authorisation to provide additional information in relation to 
this application: 



Mr Daniel Preston 
Partner 
Blake Dawson 
Level 26, 181 William Street 
Melbourne VIC 3000 

17 rtbr~a/~ Zaoq .................. ............................................ Dated .. 

Signed by I on behalf of the Applicant 

(Signature) 

b f id \EL  PRW-3 ................................................................................ 

(Full Name) 

p*e11~€+ brrre - m a d  .................................................... ...................... ... 

(Organisation and Position) 



DIRECTIONS 

In lodging this form, Applicants must include all information, including supporting evidence 
that they wish the Commission to take into account in assessing their application for 
authorisation. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by or 
on behalf of the Applicant. 

Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the corporation to 
do so. 

Describe that part of the Applicant's business relating to the subject matter of the contract, 
arrangement or understanding in respect of which authorisation is sought. 

Provide details of the contract, arrangement or understanding (whether proposed or actual) 
in respect of which the authorisation is sought. Provide details of those provisions of the 
contract, arrangement or understanding that are, or would or might be, exclusionary 
provisions. 

In providing these details - 
(a) to the extent that any of the details have been reduced to writing - provide a true 

copy of the writing; and 

(b) to the extent that any of the details have not been reduced to writing - provide a 
full and correct description of the particulars that have not been reduced to writing. 

Where authorisation is sought on behalf of other parties provide details of each of those 
parties including names, addresses, descriptions of the business activities engaged in 
relating to the subject matter of the authorisation, and evidence of the party's consent to 
authorisation being sought on their behalf. 

Provide details of those public benefits claimed to result or to be likely to result from the 
proposed contract, arrangement or understanding including quantification of those benefits 
where possible. 

Provide details of the market(s) likely to be effected by the contract, arrangement or 
understanding in particular having regard to goods or services that may be substitutes for 
the good or service that is the subject matter of the application for authorisation. 

Provide details of the detriments to the public, including those resulting from any lessening 
of competition, which may result from the proposed contract, arrangement or 
understanding. Provide quantification of those detriments where possible. 

Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement or 
understanding referred to in item 2, furnish with the application details of the manner in 
which those contracts, arrangements or understandings vary in their terms from the 
contract, arrangements or understanding referred to in item 2. 

Where authorisation is sought on behalf of other parties provide details of each of those 
parties including names, addresses, and descriptions of the business activities engaged in 
relating to the subject matter of the authorisation, and evidence of the party's consent to 
authorisation being sought on their behalf. 



Form B 
Commonwealth of Australia 

Trade Practices Act 1974 - subsection 88 (1)  

AGREEMENTS AFFECTING COMPETITION: 

APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (1) of the Trade Practices Act 1974 for an 
authorisation under that subsection to give effect to a provision of a contract, arrangement or 
understanding which provision has the purpose, or has or may have the effect, of substantially 
lessening competition within the meaning of section 45 of that Act. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

(a) Name of Applicant: 

(Refer to direction 2) 

A 9 1 1 %  1 Forestry Tasmania (TAS 96785B); 

Tasmanian Softwood Fund Ply Ltd (ACN 088 771 523) (Tasmania Softwood 
Fund); and 

Southern Hemisphere Softwood Strategies (ABRN 090 455 057) (Southern 
Hemisphere Softwood Strategies), 

in their capacity as participants in the Softwood Tasmania Joint Venture (together, 
the Applicant) 

This application is to be read and determined together with each of the following 
applications (which will be referred to as the (Related Applications): 

(i) Form A: Exclusionary Provisions 

Application for Authorisation by the Applicant in respect of the Joint 
Venture Arrangements (as described in paragraph 2(a) of this application), 
dated the same date as this application; and 

(ii) Form E: Exclusive dealing in  the potential form of third line forcing 

Application for Authorisation by the Applicant in respect of the Joint 
Venture Arrangements (as described in paragraph 2(a) of this application), 
dated the same date as this application. 

(b) Short description of business carried on by applicant: 

(Refer to direction 3) 

The Applicant carries on the business of planting, managing, harvesting and 
selling softwood from softwood plantations in Tasmania (see answer to question 3 
for further detail). 

(c) Address in Australia for service of documents on the applicant: 



Blake Dawson 
Level 26, 181 William Street 
Melbourne VIC 3000 
Attention: Daniel Preston (daniei.prestonOblakedawson.com) 

2. Contract, arrangement or understanding 

(a) Description of the contract, arrangement or understanding, whether proposed or 
actual, for which authorisation is sought: 

(Refer to direction 4) 

Authorisation is sought in relation to the combination of the following contracts 
(unless indicated otherwise, defined terms used in this application have the same 
meaning as those used in the submission filed in support of this application): 

. Joint Venture Operating Agreement between: 

o Forestry Tasmania; 

o Tasmania Softwood Fund; 

o Southern Hemisphere Softwood Strategies (collectively the Joint 
Venture Participants); and 

o Softwood Tasmania (Operator) Pty Ltd (Operator). . Management Agreement between the Operator, Timberlands Pacific Pty 
Ltd (previously Rayonier Australia Pty Ltd) (Manager) and the Joint 
Venture Participants, pursuant to which the Manager was appointed to 
manage the Joint Venture Assets. . Sales Agency Agreements between each of the Joint Venture 
Participants and the Manager pursuant to which the Manager was 
appointed as the exclusive-agent of each Joint Venture participant for the 
purposes of selling each of their interests in the Forest Products. 

Various other arrangements were entered into pursuant to the Softwood Tasmania Joint 
Venture including Deeds of Assumption, Deeds of Cross Charge and Deeds of Priority. A 
detailed explanation of the various agreements comprising the Joint Venture Arrangements 
is contained in paragraph 6 of the submission filed in support of this application. 

(b) Description of those provisions of the contract, arrangement or understanding that 
are, or would or might, substantially lessen competition: 

(Refer to direction 4) . Joint Venture Operating Agreement 

If the Joint Venture Participants are in competition with each other for the 
purposes of section 45A, and the Joint Venture Participants' actions are 
not undertaken for the purposes of a joint venture (as contemplated by s 
76D), then the relevant provisions of the JVOA pursuant to which each of 
the Joint Venture Participants agree to sell their shares in the Forest 
Products on the same terms and conditions, including as to price, might be 
deemed to substantially lessen competition pursuant to the operation of 
section 45A. 

Further, or in the alternative, it may be argued that the combination of 
agreements comprising the Soflwood Tasmania Joint Venture might have 
the effect of substantially lessening competition in relation to the supply 
and acquisition of softwood sawlog. 



(c) Description of the goods or services to which the contract, arrangement or 
understanding (whether proposed or actual) relate: 

Supply of softwood sawlogs for processing. 

(d) The term for which authorisation of the contract, arrangement or understanding 
(whether proposed or actual) is being sought and grounds supporting this period of 
authorisation: 

20 years. 

3. Parties to  the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other parties or 
proposed parties to the contract or proposed contract, arrangement or 
understanding: 

Forestry Tasmania 

79 Melville Street Hobart, Tasmania - 7000 

Forestw Tasmania is a cor~oration whollv owned bv the State Government of 
s as ma ha. It is responsible for the management of'approximately 1.5 million 
hectares of forest land in Tasmania and the sustainable production and delivery of 
forest products. 

Tasmanian Softwood Fund Pty Ltd (ACN 088 771 523) 

Level 2,33 George Street, Launceston TAS 7250 

Tasmania Softwood Fund is an investment vehicle with a specified mandate to 
invest in funds on behalf of it investors in forestry assets. 

Southern Hemisphere Softwood Strategies (ABRN 090 455 057) 

CI- Dobson Mitchell & Allport 
59 Harrington Street 
Hobart TAS 7000 

Southern Hemisphere Softwood Strategies is an investment vehicle with a 
specified mandate to invest in funds on behalf of it investors in forestry assets. 

Softwood Tasmania (Operator) Pty Ltd (ACN 089 242 231) 

33 George St, Launceston TAS 7250 

Softwood Tasmania (Operator) was appointed by the Joint Venture Participants to 
manage and operate the Softwood Tasmania Joint venture on their behalf 
pursuant to the JVOA. 

Timberlands Pacific Pty Ltd (ACN 074 313 401) 

33 George Street, Launceston TAS 7250 

Timberlands Pacific is a forest products company whose activities include the 
management of forestry resources and sales of forest products. Timberlands 
Pacific was, in turn, appointed to manage the Joint Venture Assets. 

(b) Names, addresses and descriptions of business carried on by parties and other 
persons on whose behalf this application is made: 

(Refer to direction 5) 



There are no other parties or persons on whose behalf this application is made. 

4. Public benefit claims 

(a) Arguments in support of authorisation: 

(Refer to direction 6) 

The arguments in support of this application for authorisation are set out in the 
attached submission. 

(b) Facts and evidence relied upon in support of these claims: 

The facts and evidence relied on by the applicants in support of these arguments 
are set out in the attached submission. 

5. Market definition 

Provide a description of the market(s) in which the goods or services described at 2 (c) are 
supplied or acquired and other affected markets including: significant suppliers and 
acquirers; substitutes available for the relevant goods or services; any restriction on the 
supply or acquisition of the relevant goods or services (for example geographic or legal 
restrictions): 

(Refer to direction 7) 

The Applicant submits that are two relevant markets: 

1. an Australian market for the supply of forestry management services; 

2. a market for the supply and acquisition of softwood and hardwood sawlogs that 
includes Tasmania and parts of Asia, particularly Korea. 

A description of the relevant markets is contained in the submission filed in support of this 
application. However, the Applicant makes the following additional comments in relation 
this question. 

Forestry Management Services 

Every forestry asset/plantation needs to be managed, from the planning stage through to 
the harvest. While the skills required to manage different types of asset classes (eg 
softwood or hardwood) vary to a limited degree, the basic skills required for management 
of an asset class are readily transferable. 

Notwithstanding the above, the services are almost always provided by an entity related to 
the asset owner (or by the asset owner itself). Where assets are owned by a joint venture, 
it is common for the joint venture to obtain forestry management services from one of the 
joint venture participants (or an entity related to one of them). 

The key asset owners (and therefore providers of forestry management services) are: . Public sector 

Forestry Plantations Queensland 

Forests NSW 

VicForests 

Forestry SA 

Forest Products Commission (WA) 



Forestry Tasmania . Private sector 

Hancock Victorian Plantations Pty Ltd 

Auspine Limited 

Murray River Forests Pty Limited 

Gunns Ltd 

Forestry Enterprises Australia 

Great Southern Limited 

ITC Limited 

Forestry Corp 

Timberlands Pacific Pty Ltd' 

P F Olsen (Aus) Pty Limited2 

Supply and acquisition of softwood and hardwood sa wlogs - product market 

5.1 Softwood and hardwood sawlogs are processed in timber mills to produce softwood and 
hardwood timber. While these timbers do have different functional applications, the 
Applicant submits that the sawlogs are substitutable from both the perspective of the mill 
operator and the forest owner. 

5.2 Substitution by the forest owner is possible through the replacement of a harvested crop 
(be it a plantation or native forest) with either hardwood or softwood trees; rotation lengths 
to the next harvest (ie the amount of time it takes from planting to hawesting) for both 
hardwood and softwood are similar 

5.3 While most hardwood sawlogs have traditionally come from native forests (as opposed to 
plantations), and are unsuited to a purpose built softwood mill, newer processing plants 
can be (and are being) built to process both hardwood and softwood sawlogs. The most 
recent example is FEAs new Tasmanian mill. As hardwood plantations mature in Australia, 
hardwood sawlogs (well suited to these new mills) will become increasingly available. 
There are more than 100,000 ha of hardwood plantations in Tasmania alone, most of 
which will produce at least some sawlogs as well as the more traditional pulp logs. 

Further, in the case of purpose built mills, it is feasible to invest in the necessary milling 
and associated processing facilities to enable substitution of input material. Depending on 
the mill, this can be relatively low cost such was the case with FENS original saw mill in 
Tasmania. This mill regularly cut both softwood and hardwood sawlogs. 

Supply and acquisition of softwood and hardwood sawlogs - geographic market 

5.4 Sawlogs are exclusively purchased by saw mills. Accordingly, given the weight and size of 
sawlogs, haulage is a very significant component of the costs faced by saw mill. As a 
result, saw mills tend to be established in reasonable proximity to forests. 

5.5 While this means that it would not be competitive to seek to supply sawlogs from Tasmania 
to mainland Australia (as the cost of transport from the importing port to the mills would 

' Being companies that do not own forestry assets, 

Being companies that do not own forestry assets, 



make the price of the Tasmanian sawlogs prohibitive), the same proposition does not hold 
true with respect to east Asia. 

5.6 East Asia must import a significant proportion of most forest products (including softwood 
sawlogs) and, as such, accepts a significantly higher delivered log cost than Australian 
softwood sawmills. This price differential covers the large sea transport cost. 

In particular, sawlogs have historically been exported from Tasmania (and elsewhere in 
Australia, as well as from many other countries, including New Zealand, North America and 
Russia) to Korea, which is one of the three biggest Asian importers (along with China and 
Japan). As Korea does not have a sufficient supply of domestically sourced logs to meet 
demand, it has developed substantial sawlog processing infrastructure, and supplies 
processed timber throughout Asia. 

5.7 It is also of note that the price for various grades of sawlog (hardwood and softwood) in 
Asia is set according to an international pricing benchmark, supporting the submission that 
the geographic market is not limited to Tasmania. Tasmania has periodically benefited 
from significant sales into Asia, especially when local demand is lower than that in Asia. 

5.8 While the Softwood Tasmania Joint Venture is firmly focused on supporting the Tasmanian 
timber industry, it still anticipates that it will make sales to Asia from time to time. Following 
its inception in 1998 and until relatively, the Joint Venture sold more than 100,000 tons of 
saw logs to Korea annually. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the authorisation, in 
particular the likely effect of the contract, arrangement or understanding, on the 
prices of the goods or services described at 2 (c) and the prices of goods or 
services in other affected markets: 

(Refer to direction 8) 

The applicants do not consider that any public detriment arises from the Joint 
Venture Arrangements. This is discussed further in the submission. 

(b) Facts and evidence relevant to these detriments: 

The facts and evidence relied on by the applicants in support of these arguments 
are set out in the submission. 

7.  Contract, arrangements or understandings in similar terms 

This application for authorisation may also be expressed to be made in relation to other 
contracts, arrangements or understandings or proposed contracts, arrangements or 
understandings, that are or will be in similar terms to the abovementioned contract, 
arrangement or understanding. 

(a) Is this application to be so expressed? 

Yes. 

Each other proposed contract, arrangement or understanding in similar terms to 
the Joint Venture Arrangements for the purposes of subsections 88(13), (14) and 
(15) of the Act, being each other proposed contract, arrangement or understanding 
in similar terms to those Joint Venture Arrangements that may be made between: 

0) a person who becomes, at some time in the future, whether in addition to 
or in place of, party to the Joint Venture Arrangements; and 

(ii) each person who is an existing or continuing party to the Joint Venture 
Arrangements. 



(b) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those contracts, 
arrangements or understandings that are stated to be in similar terms: 

(Refer to direction 9) 

Not applicable as no variation to the arrangement nor any other contract or 
arrangement has been made or understanding has been arrived at in 
similar terms to the Transaction Documents as at the date of this 
application. 

(ii) Where the parties to the similar term contract(s) are known - names, 
addresses and descriptions of business carried on by those other parties: 

Not applicable. 

(iii) Where the parties to the similar term contract@) are not known - 
description of the class of business carried on by those possible parties: 

Business that invest in forestry plantations or assets or are involved in the 
management or marketing of forestry products. 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 4J 
of the Trade Practices Act 1974)? 

Yes. This application deals with a matter relating to the Softwood Tasmania Joint 
Venture and the Participants. 

(b) If so, are any other applications being made simultaneously with this application in 
relation to that joint venture? 

Yes, each of the Related Applications. 

(c) If so, by whom or on whose behalf are those other applications being made? 

Each of the Related Applications is being made by the Applicant in their own right 
and on behalf of the other parties identified above together with rights being 
exercised and reserved under subsections 88(6), (13) and (15) in the same 
manner as expressed in this application. 

9. Further information 

(a) Name and address of person authorised by the applicant to provide additional 
information in relation to this application: 

Mr Daniel Preston 
Partner 
Blake Dawson 
Level 26, 181 William Street 
Melbourne VlC 3000 

/ 7  E4w- ?to7 Dated ... ... . ... ............. ... ..... ..... 7 ............... 
Signed bylon behalf of the applicant 



......... - .......................................................... 
(Signature) 

m \ C L  b h  ............................................................................. 
(Full Name) 

(Position in Organisation) 



DIRECTIONS 

In lodging this form, applicants must include all information, including supporting evidence 
that they wish the Commission to take into account in assessing the application for 
authorisation. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by or 
on behalf of the applicant. 

Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the corporation to 
do so. 

Describe that part of the applicant's business relating to the subject matter of the contract, 
arrangement or understanding in respect of which the application is made. 

Provide details of the contract, arrangement or understanding (whether proposed or actual) 
in respect of which the authorisation is sought. Provide details of those provisions of the 
contract, arrangement or understanding that are, or would or might, substantially lessen 
competition. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing - provide a true 
copy of the writing; and 

(b) to the extent that of any of the details have not been reduced to writing - provide 
a full and correct description of the particulars that have not been reduced to 
writing. 

Where authorisation is sought on behalf of other parties provide details of each of those 
parties including names, addresses, descriptions of the business activities engaged in 
relating to the subject matter of the authorisation, and evidence of the party's consent to 
authorisation being sought on their behalf. 

Provide details of those public benefits claimed to result or to be likely to result from the 
proposed contract, arrangement or understanding including quantification of those benefits 
where possible. 

Provide details of the market(s) likely to be effected by the contract, arrangement or 
understanding, in particular having regard to goods or services that may be substitutes for 
the good or service that is the subject matter of the authorisation. 

Provide details of the detriments to the public which may result from the proposed contract, 
arrangement or understanding including quantification of those detriments where possible. 

Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement or 
understanding referred to in item 2, furnish with the application details of the manner in 
which those contracts, arrangements or understandings vary in their terms from the 
contract, arrangements or understanding referred to in item 2. 



Form E 

Commonwealth of Australia 

Trade Practices Act 1974 - subsection 88 (8) 

EXCLUSIVE DEALING: 
APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (8) of the Trade Practices Act 1974 for an 
authorisation under that subsection to engage in conduct that constitutes or may constitute the 
practice of exclusive dealing. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of applicant: 
(Refer to direction 2) 

Forestry Tasmania (TAS 967858); 

A 9 1 \ 2 2 Tasmanian Softwood Fund Pty Ltd (ACN 088 771 523) (Tasmania Softwood 
Fund); and 

Southern Hemisphere Softwood Strategies (ABRN 090 455 057) (Southern 
Hemisphere Softwood Strategies) 

in their capacity as participants in the Softwood Tasmania Joint Venture (together, 
the Applicant) 

This application is to be read and determined together with each of the following 
applications (which will be referred to as the (Related Applications): 

(i) Form A: Exclusionary Provisions 

Application for Authorisation by the Applicant in respect of the 
arrangements relating to the Softwood Tasmania Joint Venture (Joint 
Venture Arrangements, as described in paragraph 2(a) of this 
application), dated the same date as this application; and 

(ii) Form B: Agreements affecting competition 

Application for Authorisation by the Applicants in respect of the Joint 
Venture Arrangements, dated the same date as this application. 

(b) Short Description of business carried on by applicant: (Refer to direction 3) 

The Applicant carries on the business of planting, managing, harvesting and 
selling softwood from soflwood plantations in Tasmania (see answer to question 3 
for further detail). 

(c) Address in Australia for service of documents on the applicant: 

Blake Dawson 
Level 26, 181 William Street 
Melbourne VIC 3000 
Attention: Daniel Preston (daniel.preston@blakedawson.com) 



2. Contract, arrangement or understanding 

(a) Description of the conduct that would or may constitute the practice of exclusive 
dealing: 
(Refer to direction 4) 

Joint Venture Arrangements 

The Applicants, as participants in the Softwood Tasmania Joint Venture, have 
entered into the following contracts (unless indicated otherwise, Defined terms 
used in this application have the same meaning as those used in the submission 
filed in support of this application): . Joint Venture Operating Agreement between: 

o Forestry Tasmania; 

o Tasmania Softwood Fund; 

o Southern Hemisphere Softwood Strategies (collectively the Joint 
Venture Participants); and 

o Softwood Tasmania (Operator) Pty Ltd (Operator) . Management Agreement between the Operator, Timberlands Pacific Pty 
Ltd (previously Rayonier Australia Pty Ltd) (Manager) and the Joint 
Venture Participants, pursuant to which the Manager was appointed to 
manage the Joint Venture Assets. . Sales Agency Agreements between each of the Joint Venture 
Participants and the Manager pursuant to which the Manager was 
appointed as the exclusive agent of each Joint Venture Participant for the 
purposes of selling each of their interests in the Forest Products. . Various other arrangements, pursuant to the Softwood Tasmania Joint 
Venture including Deeds of Assumption, Deeds of Cross Charge and 
Deeds of Priority. A detailed explanation of the various agreements 
comprising the Joint Venture Arrangements is contained in paragraph 6 of 
the submission filed in support of this application. 

Relevant conduct 

(i) Exclusive Dealing (other than third line forclng) 

Pursuant to the Management Agreement, the Joint Venture Participants 
have each appointed the Manager as their exclusive sales agent. 

This constitutes the practice of exclusive dealing for the purposes of 
section 47 of the Act (subject to the operation of subsection 47(10)). 

(ii) Third line forcing 

In giving effect to the Joint Venture Arrangements, the Sales Agency 
Arrangements entered into by the Joint Venture Participants may give rise 
to third line forcing under subsections 47(6) and (7), in that a customer 
cannot purchase a Joint Venture Participant's interest in a Forest Product 
unless they also acquire the interests of the other Joint Venture 
Participants in that Forest Product. 



(b) Description of the goods or services in relation to the supply or acquisition of which 
this application relates: 

Forestry management services, and the supply of softwood sawlogs for processing. 

(c) The term for which authorisation of the conduct is being sought and grounds for 
supporting this period of authorisation: 

20 years. 

3. Parties to the proposed arrangement 

(a) Class or classes of persons to which the conduct relates: 
(Refer to direction 5) 

Exclusive dealing (excluding third line forcing) 

Providers of forestry management services in Australia 

Third line forcing 

Customers of softwood and hardwood sawlogs in Tasmania and parts of Asia, 
particularly Korea 

(b) Number of those persons: 

(i) At present time: 

60 

(;I) Estimated within the next year: 
(Refer to direction 6) 

60 known, but potentially several hundred 

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names and 
addresses: 

4. Publlc benefit claims 

(a) Arguments in support of authorisation: 
(Refer to direction 6) 

The arguments in support of this application for authorisation are set out in the 
attached submission. 

(b) Facts and evidence relied upon in support of these claims: 

The facts and evidence relied on by the applicants in support of these arguments 
are set out in the attached submission. 

5. Market definition 

Provide a description of the market@) in which the goods or services described at 2 (b) are 
supplied or acquired and other affected markets including: significant suppliers and 
acquirers; substitutes available for the relevant goods or services; any restriction on the 
supply or acquisition of the relevant goods or services (for example geographic or legal 
restrictions): 
(Refer to direction 7) 

The Applicant submits that are two relevant markets: 



1. an Australian market for the supply of forestry management services; and 

2. a market for the supply and acquisition of softwood and hardwood sawlogs that 
includes Tasmania and parts of Asia, particularly Korea. 

A description of the relevant markets is contained in the submission filed in support of this 
application. However, the Applicant makes the following additional comments in relation 
this question. 

Forestry Management Services 

Every forestry assetlplantation needs to be managed, from the planning stage through to 
the harvest. While the skills required to manage different types of asset classes (eg 
softwood or hardwood) vary to a limited degree, the basic skills required for management 
of an asset class are readily transferable. 

Notwithstanding the above, the services are almost always provided by an entity related to 
the asset owner (or by the asset owner itself). Where assets are owned by a joint venture, 
it is common for the joint venture to obtain forestry management services from one of the 
joint venture participants (or an entity related to one of them). 

The key asset owners (and therefore providers of forestry management services) are: . Public sector 

Forestry Plantations Queensland 

Forests NSW 

VicForests 

Forestry SA 

Forest Products Commission (WA) 

Forestry Tasmania 

. Private sector 

Hancock Victorian Plantations Pty Ltd 

Auspine Limited 

Murray River Forests Pty Limited 

Gunns Ltd 

Forestry Enterprises Australia 

Great Southern Limited 

ITC Limited 

Forestry Corp 

Timberlands Pacific Pty Ltd' 

P F Olsen (Aus) Pty Limited2 

' Being a manager that does not own forestry assets. 

Being a manager that does not own forestry assets. 



Supply and acquisition of softwood and hardwood sawlogs - product market 

Softwood and hardwood sawlogs are processed in timber mills to produce softwood and 
hardwood timber. While these timbers do have different functional applications, the 
Applicant submits that the sawlogs are substitutable from both the perspective of the mill 
operator and the forest owner. 

Substitution by the forest owner is possible through the replacement of a harvested crop 
(be it a plantation or native forest) with either hardwood or softwood trees; rotation lengths 
to the next hawest (ie the amount of time it takes from planting to harvesting) for both 
hardwood and softwood are similar 

While most hardwood sawlogs have traditionally come from native forests (as opposed to 
plantations), and are unsuited to a purpose built softwood mill, newer processing plants 
can be (and are being) built to process both hardwood and softwood sawlogs. The most 
recent example is FEA's new Tasmanian mill. As hardwood plantations mature in Australia, 
hardwood sawlogs (well suited to these new mills) will become increasingly available. 
There are more than 100,000 ha of hardwood plantations in Tasmania alone, most of 
which will produce at least some sawlog as well as the more traditional pulp logs. 

Further, in the case of purpose built mills, it is feasible to invest in the necessary milling 
and associated processing facilities to enable substitution of input material. Depending on 
the mill, this can be relatively low cost such was the case with FEA's original saw mill in 
Tasmania. This mill regularly cut both softwood and hardwood sawlogs. 

Supply and acquisition of softwood and hardwood sawlogs - geographic market 

Sawlogs are exclusively purchased by saw mills. Accordingly, given the weight and size of 
sawlogs, haulage is a very significant component of the costs faced by saw mill. As a 
result, saw mills tend to be established in reasonable proximity to forests. 

While this means that it would not be competitive to seek to supply sawlogs from Tasmania 
to mainland Australia (as the cost of transport from the importing port to the mills would 
make the price of the Tasmanian sawlogs prohibitive), the same proposition does not hold 
true with respect to east Asia. 

East Asia must import a significant proportion of most forest products (including softwood 
sawlogs) and, as such, accepts a significantly higher delivered log cost than Australian 
softwood sawmills. This price differential covers the large sea transport cost. 

In particular, sawlogs have historically been exported from Tasmania (and elsewhere in 
Australia, as well as from many other countries, including New Zealand, North America and 
Russia) to Korea, which is one of the three biggest Asian importers (along with China and 
Japan). As Korea does not have a sufficient supply of domestically sourced logs to meet 
demand, it has developed substantial sawlog processing infrastructure, and supplies 
processed timber throughout Asia. 

It is also of note that the price for various grades of sawlog (hardwood and softwood) in 
Asia is set according to an international pricing benchmark, supporting the submission that 
the geographic market is not limited to Tasmania. Tasmania has periodically benefited 
from significant sales into Asia, especially when local demand is lower than that in Asia. 

While the Softwood Tasmania Joint Venture is firmly focused on supporting the Tasmanian 
timber industry, it still anticipates that it will make sales to Asia from time to time. Following 
its inception in 1998 and until relatively, the Joint Venture sold more than 100,000 tons of 
sawlogs to Korea annually. 

Public detriments 

(a) Detriments to the public resulting or likely to result from the authorisation, in 
particular the likely effect of the conduct on the prices of the goods or services 



described at 2 (b) above and the prices of goods or services in other affected 
markets: 
(Refer to direction 8) 

The Applicants do not consider that any public detriment arises from the Joint 
Venture Arrangements. This is discussed further in the submission. 

(b) Facts and evidence relevant to these detriments: 

The facts and evidence relied on by the Applicants in support of these arguments 
are set out in the submission. 

7. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 4J 
of the Trade Practices Act 1974)? 

Yes. 

Each other proposed contract, arrangement or understanding in similar terms to 
the Joint Venture Arrangements for the purposes of subsections 88(13), (14) and 
(15) of the Act, being each other proposed contract, arrangement or understanding 
in similar terms to those Joint Venture Arrangements that may be made between: 

(i) a person who becomes, at some time in the future, whether in addition to 
or in place of, party to the Joint Venture Arrangements; and 

(ii) each person who is an existing or continuing party to the Joint Venture 
Arrangements. 

(b) If so, are any other applications being made simultaneously with this application in 
relation to that joint venture? 

Yes, each of the Related Applications. 

(c) If so, by whom or on whose behalf are those other applications being made? 

Each of the Related Applications is being made by the Applicant in their own right 
and on behalf of the other parties identified above together with rights being 
exercised and reserved under subsections 88(6), (13) and (15) in the same 
manner as expressed in this application. 

8. Further Information 

(a) Name and address of person authorised by the applicant to provide additional 
information in relation to this application: 

Mr Daniel Preston 
Partner 
Blake Dawson 
Level 26. 181 William Street 
Melbourne VIC 3000 

/ p  kb'..w7 -09 Dated ................. ..... ........................................... 

(Signature) 
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SUBMISSION - PUBLIC VERSION 

APPLICATION FOR THE AUTHORISATION OF RELEVANT 
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SOUTHERN HEMISPHERE SOFTWOOD STRATEGIES LLC IN ITS 
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SOFTWOOD TRUST 

SOFTWOOD TASMANIA (OPERATOR) PTY LTD 

TIMBERLANDS PACIFIC PTY LTD 
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SUBMISSION 

APPLICATION FOR THE AUTHORISATION OF RELEVANT PROVISIONS OF A JOINT 
VENTURE AGREEMENT AND RELATED ARRANGEMENTS FOR THE PURPOSE OF 
PLANTING, CULTIVATING, HARVESTING, PROCESSING, MARKETING AND SELLING 
SOFTWOOD LOGS 

1. INTRODUCTION 

1 .I This submission supports the Applications for authorisation under Division 1 of Part VII of 
the Act in relation to: 

(a) giving effect to the provision of contracts and arrangements that together comprise 
the Joint Venture Arrangements; and 

(b) engaging in conduct under or pursuant to, and in the fulfilment of, the provisions of 
the Joint Venture Arrangements. 

The Applications and this submission are made on behalf of, and for the benefit of, all of 
the Applicants. 

Confidentiality 

1.2 Wherever it is marked as "CONFIDENTIAL", the information contained in the applications, 
this submission and any other document provided to the Commission in connection with 
the applications, is confidential and may not be disclosed to any person without the prior 
written consent of the Applicants. 

2. THE APPLICATIONS 

2.1 The Applications comprise the following applications under Division 1 of Part VII of the Act: 

(a) section 88(1) of the Act: Form A (exclusionary provision); 

(b) section 88(1) of the Act: Form B (agreements affecting competition and potential 
price fixing); and 

(c) section 88(8) of the Act: Form E (exclusive dealing in the potential form of third line 
forcing). 

3. PROCEDURAL MATTERS 

Public knowledge o f  the Joint Venture Arrangements 

3.1 The existence of the joint venture is known to the public. Accordingly, subject to any 
claims for confidentiality with respect to material in this submission or the Applications, we 
confirm that the Commission is free to make market inquiries in relation to the activities of 
the joint venture. 

4. JOINT VENTURE PARTICIPANTS 

4.1 Forestry Tasmania 

Forestry Tasmania is a corporation operating as government business enterprise under the 
Government Business Enterprises Act 1995 (Tas), and is wholly owned by the State 
Government of Tasmania. Forestry Tasmania is responsible for the management of 
approximately 1.5 million hectares of forest land in Tasmania, and its principal business is 
the sustainable production and delivery of forest products. 



Southern Hemisphere Softwood Strategies and Tasmania Softwood Fund 

Both Southern Hemisphere Softwood Strategies and Tasmania Softwood Fund are 
investment vehicles, advised by GMORR. 

GMORR was established in 1997 for the purpose of managing investments in the forestry 
industry on behalf of its investors. 

Each of Southern Hemisphere Softwood Strategies and Tasmania Softwood Fund 
represent discrete investors, with each of those entities investing funds on behalf of their 
investors according to specified investment mandates. 

UNDERLYING RATIONALE FOR THE JOINT VENTURE ARRANGEMENTS 

The declslon to establish a joint venture 

The Softwood Tasmania Joint Venture was established for the purpose of planting, 
cultivating and processing softwood trees in Tasmania, with a view to enabling the Joint 
Venture Participants to market and sell their interests in the Forest Products derived from 
the harvested and processed softwood trees.' 

Its establishment followed a decision by Forestry Tasmania to sell down its interest in the 
Joint Venture Assets by 50% with this decision being prompted by a desire to bring a more 
experienced and commercially focused approach to the planting, cultivating and 
processing of its softwood trees in Tasmania, and thereby realise the full economic 
potential of the Joint Venture Assets. 

The joint venture was established in 1999 as an unincorporated joint venture between 
Forestry Tasmania, Tasmania Softwood Fund and Southern Hemisphere Softwood 
Strategies. 

Prior to the establishment of the Softwood Tasmanian Joint Venture, Forestry Tasmania: 

(a) held all of the assets that have subsequently become the Joint Venture Assets; 
and 

(b) had sole responsibility for the management and marketing of the Joint Venture 
Assets. 

In selling down its interest in the Joint Venture Assets and seeking to establish the joint 
venture, Forestry Tasmania's objectives were to: 

(a) increase the level of private sector investment in softwood plantation assets in 
Tasmania to enable these assets to be developed and expanded; 

(b) free up State capital; and 

(c) bring a greater level of commercial focus to the management and marketing of the 
Joint Venture Assets. 

Forestry Tasmania considered a range of different options for achieving this objective, but 
ultimately decided that forming a joint venture was the best way to facilitate the 
achievement of the above objectives. 

The principal product derived from the sofiwood trees of the Softwood Tasmania Joint Venture is softwood logs 
that are sold to sawmills for processing into softwood timber. However, other products are also derived from the 
sohwood trees, including wood that is used lor pulping. References in this submission to Forest Products are 
references to all products derived by the Joint Venture Panicipants from the softwood trees. 
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Structure of the joint venture 

5.7 The commercial structure of the joint venture was determined following extensive 
negotiations between Forestry Tasmania and GMORR (as advisor to each of the 
lnvestment Vehicles). Had the Softwood Tasmania Joint Venture not been structured in 
the manner that it was, the lnvestment Vehicles would not have entered into the Softwood 
Tasmania Joint Venture. 

5.8 In particular, the structure of the Joint Venture Arrangements (and, particularly, the 
separate ownership and sales arrangements - see paragraphs 6.l(a) and 6.8 below) were 
necessary, having regard to the following key factors: 

(a) the economic value of softwood logs differs from tree to tree. As no two trees are 
the same, the economic value of those trees can vary dramatically (for example, a 
knot in a tree may reduce its value). This is exacerbated by variances in growing 
conditions and weather across different stands within a plantation. Accordingly, it 
would not be equitable for each of the Joint Venture Participants to separately own 
distinct parcels of trees, and it became necessary for each Joint Venture 
Participant to own an interest in every log in proportion to its interest in the joint 
venture; 

(b) there are clear efficiency advantages in managing the Joint Venture Assets jointly, 
rather than having the Joint Venture Participants manage the Joint Venture Assets 
separately. For example, it would be highly inefficient for each of the Joint Venture 
Participants to separately manage the planting, harvesting, processing, storage 
and sorting of trees, with each using different service providers, facilities and 
equipment; and 

(c) having determined to have common ownership and management of the Joint 
Venture Assets, the only commercially acceptable option for the Joint Venture 
Participants with respect to their sales and marketing arrangements was to do so 
jointly (ie the manner reflected in the Joint Venture Arrangements). 

5.9 Consistent with the above, the Joint Venture Participants: 

(a) jointly approved the appointment of the Manager to manage the Joint Venture 
Assets; 

(b) agreed that each would appoint the Manager as their exclusive sales agent; 

(c) collectively established (and continue to develop) common marketing plans; 

(d) entered into joint sales agreements with customers; and 

(e) propose to continue with these arrangements. 

5.10 The Joint Venture Participants would not have entered into the Softwood Tasmania Joint 
Venture, or continue to participate in the Softwood Tasmania Joint Venture, if the Joint 
Venture Arrangements had not been structured in the manner described above. 

6. JOINT VENTURE ARRANGEMENTS 

6.1 The Joint Venture Participants entered into a series of arrangements for the purposes of 
establishing, and giving effect to, the Softwood Tasmania Joint Venture. So far as is 
relevant, the Joint Venture Participants have jointly or independently entered into the 
following key arrangements: 

. Asset Sale and Crop Transfer Deed; . the JVOA; . the Management Agreement; and 



. Sales Agency Agreements. 

The parties have also entered into a number of consequential arrangements, including 
Deeds of: . Assumption; 

. Cross Charge; and 

. Priority. 

Asset Sale and Crop Transfer Deed 

6.2 The Asset Sale and Crop Transfer Deed: 

(a) was made between Forestry Tasmania, Tasmania Softwood Fund and GMORR as 
trustee for Southern Hemisphere Softwood Strategies, in contemplation of the 
establishment of the joint venture; 

(b) provided for the transfer by Forestry Tasmania of a 50% interest in the Joint 
Venture Assets to Tasmania Softwood Fund and Southern Hemisphere Softwood 
Strategies (clause 2.1); and 

(c) stated that the Joint Venture Participants intended to associate themselves in the 
Softwood Tasmania Joint Venture by entering into the JVOA (a form of which was 
annexed to the Deed). 

JVOA 

6.3 The JVOA was entered into by the Joint Venture Participants and the Operator, and: 

(a) appointed the Operator to manage and operate the joint venture on behalf of the 
Joint Venture Participants; and 

(b) set out the rights and obligations of the Joint Venture Participants under the 
Softwood Tasmania Joint Venture. 

Key elements of the JVOA 

6.4 Key features of the JVOA include the following: 

(a) that the Joint Venture Participants' respective interests in the Joint Venture Assets 
are: . Forestry Tasmania - 50%; 

. Southern Hemisphere Softwood Strategies - 27%; and . Tasmania Softwood Fund - 23% 

(clause 5.1 of the JVOA): 

(b) that the Joint Venture Assets are owned by the Joint Venture Participants as 
tenants in common (clause 6.1 of the JVOA); 

(c) that the Joint Venture Participants appointed Softwood Operator to manage and 
operate the Tasmanian Softwood Joint Venture on their behalf (clause 9.1 of the 
JVOA);2 

2 Througn tne Management Agreement. Soft&ooo Operator appointed the Manager, mth the Managefs 
respons ollrl es inc JO nq oJecsee nq tne plant nq, CL 1 vat ng, narvestlng ana processing of softwood trees In 
accordance with clauses 13.1 and i3.2 of the JVOA. 



(d) that each Joint Venture Participant, in proportion to its participating interest, takes 
its share of all softwood trees that are cultivated, harvested and processed on 
behalf of the Joint Venture Participants, and separately disposes of its share of 
Forest Products (clause 7.4 of the JVOA); and 

(e) that each Joint Venture Participant agreed that, with respect to the disposal of its 
share of Forest Products: 

(i) they would do so pursuant to the form of Sales Agency Agreement 
annexed to the JVOA (clause 19.1 of the JVOA); 

(ii) the Manager would be appointed as the sales agent for each of the Joint 
Venture Participants (clause 19.2); 

(iii) they would each instruct their agent to sell Forest Products at market 
prices (clause 19.3). 

Management Agreement 

As noted above, the JVOA provided for Softwood Operator to enter into the Management 
Agreement with the Manager, pursuant to which the Manager was appointed to manage, 
plant, cultivate and harvest the softwood plantations. 

The Joint Venture Participants were also parties to the Management Agreement, pursuant 
to which each of them approved the appointment of the Manager. 

The Management Agreement was conditional on each of the Joint Venture Participants 
and the Joint Venture Manager entering into the Sales Agency Agreements. 

Sales Agency Agreements 

Each of the Joint Venture Participants entered into a Sales Agency Agreement with the 
Manager. The key elements of each Sales Agency Agreement are as follows: 

(a) the Manager was appointed as the exclusive agent of each Joint Venture 
Participant to sell their interest in the Forest Products (clause 2.1); 

(b) on an annual basis, the Manager has to provide to each Joint Venture Participant a 
Sales Budget and Marketing Plan, which sets out sales forecasts (clause 3.1); 

(c) any proposed amendment to the Sales and Marketing Plan must be agreed to by 
each of the Joint Venture Participants (clause 3.1); and 

(d) the Manager seeks to implement the Sales Budget and Marketing Plan by 
entering into sales contracts on behalf of the Joint Venture Participants (clause 
4.1). 

Each Sales Agency Agreement was conditional on each of the Joint Venture Participants 
entering into a Sales Agency Agreement with the Manager. 

THE REASONS FOR THE APPLICATIONS 

While the Applicants do not consider that any provision of the Joint Venture Arrangements 
give rise to any contraventions of the Act, the Applications are made for the reason that it is 
possible that, on a technical construction of the provisions of the Act, various provisions of 
the Joint Venture Arrangements (and the consequential sales arrangements) might 
constitute a contravention(s) of the Act. 

Section 88(1) of the Act refers to the making of a contract or arrangement, a provision of 
which would be, or might be, an exclusionary provision or would have or might have an 
effect, of substantially lessening competition within the meaning of s 45. Section 88(1) 
applies similar language in relation to giving effect to a provision of a contract or 
arrangement. 



7.3 Section 88(8) refers to engaging in conduct that constitutes or may constitute the practice 
of exclusive dealing". 

7.4 Accordingly, the Act provides for the grant of an authorisation in relation to a contract. 
arrangement or conduct that might or may constitute a contravention. As the Australian 
Competition Tribunal obsewed in Re Applications by Australian Performing Rights 
Associatioff: 

"Rather, the issue was whether the Commission should grant authorisation having regard to 
the tests provided ins 90 of the TPA. The power to grant authorisation exists where the 
making or giving effect a provision of the contract, arrangement or understanding 'might be' 
of a prescribed kind. It is irrelevant that the application for authorisation may be 
unnecessary," 

In Re Concrete Carters Association', the Tribunal said: 

"....where an applicant believes on what appeared to him to be good grounds, that his 
conduct (if not authorised) may be in breach of the Act and he applies for authorisation 
accordingly, the Tribunal's duty, on an application for review, is to decide the appiication on 
the public benefit grounds spelt out in the Act and it is not one of those grounds that the 
application might appear to be unnecessary." 

7.5 Given the nature and purpose of the Joint Venture Arrangements, it is submitted that the 
correct construction of those arrangements would lead to a conclusion that the Applicants 
are not "in competition with each other" (for the purposes of s 45A) or "competitive with 
each other" (for the purposes of s 4D) in relation to the Joint Venture Arrangements. That 
is, but for the contracts, arrangements and conduct that comprise the Joint Venture 
Arrangements, the Joint Venture Participants do not compete with each other. 

7.6 Support for this view can be found in the Commission's determination of the application for 
authorisation of certain joint venture arrangements in relation to the Gladstone Power 
Station." 

7.7 Further, to the extent that any provisions of the Joint Venture Arrangements might 
constitute contraventions of the exclusionary provision or price fixing provisions of the Act, 
the Applicants submit that the relevant provisions: 

(a) are for the purposes of a joint venture; 

(b) do not have the purpose, effect, or likely effect of substantially lessening 
competition; and therefore 

(c) benefit from the operation of the joint venture defences contained in sections 76C 
and s 76D of the Act. 

This is addressed in greater detail at paragraphs 8.4, 8.5 and 8.8 below. 

7.8 Accordingly, the fact that the Applicants are making the Applications does not mean, and is 
not to be construed as meaning, that making or giving effect to the arrangements in the 
Joint Venture Documents or otherwise engaging in conduct under, or pursuant to, the Joint 

' (1999) ATPR 41-701 at 42,937 

(1977) 31 FLR 193 at 245.246 

COM~CO Lhited- Gladstone Power Station (1999) ATPR (Com) 50-277. In that appiication. it was submitted that the 

joint venturers should not be considered to be in competition with one another for the purposes of the supply of electricity by 
the joint venturers on the same terms and conditions (including a common price). The Commission granted the 

authorisation to make the arrangements, but did not comment on the issue of whether the joint venturers were not 'in 
competition with each other". 



Venture Arrangements, contravenes, or is likely to contravene, any provision of Part IV of 
the Act. 

7.9 In any event, the issue for determination by a court in the event of an alleged contravention 
of a provision of Part IV of the Act are different from those for determination when an 
authorisation is sought.@ 

8. POTENTIAL COMPETITION ISSUES 

8.1 If, contrary to the submissions at paragraphs 7.5 to 7.7 above: 

(a) the Applicants are found to be in competition with each other for the purposes of 
section 45A or sections 4D and 45(2); and 

(b) the relevant joint venture defences do not apply, 

the following potential competition issues could arise: 

Price flxlng 

8.2 Pursuant to the JVOA, the Joint Venture Participants agree to sell the Forest Products on 
the same terms and conditions, including as to price. This may give rise to a potential 
contravention of sections 45 and 45A of the Act. 

8.3 However, the Applicants say that the provisions relating to the sale by each Joint Venture 
Participant of its share in the Forest Products were necessary to give effect to the Joint 
Venture Arrangements. In the absence of these specific arrangements, the Softwood 
Tasmania Joint Venture would not have been established, and would not be able to 
continue. As such, the Applicants submit that the Joint Venture Participants were not in 
competition with each other for the purposes of section 45A(8). 

8.4 Further, the Applicants submit that even if the Joint Venture Participants are in competition 
with each other, which they say is not the case, the provisions in question would benefit 
from the application of section 76D of the Act. 

8.5 The Applicants also say that, for the reasons set out below (see, for example, paragraphs 
9.4 - 9.8), the Joint Venture Arrangements, and sales arrangements entered into by the 
Joint Venture Participants, did not, and do not, have the purpose effect, or likely effect of 
substantially lessening competition. 

Exclusionary provisions 

8.6 Pursuant to the JVOA, the Joint Venture Participants agree to commit to supply their 
interests in the Forest Products to the same customers (meaning that the interest of each 
of the Joint Venture Participants in that particular volume of Forest Products cannot be 
supplied to anyone else). This may give rise to a potential contravention of sections 4D 
and 45(2) of the Act. 

8.7 Pursuant to the Management Agreement, the Joint Venture Participants and Softwood 
Operator agreed to engage the Manager to manage the Joint Venture Assets. This may 
give rise to a potential contravention of sections 4D and 45 of the Act. 

8.8 Notwithstanding the above, the Applicants say that, similarly to the comments above in 
relation to a potential contravention of sections 45A and 45 of the Act: 

(a) but for the relevant provisions of the JVOA, the Joint Venture Participants would 
not be, or be likely to be, competitive with each other for the purposes of section of 
section 4D of the Act (see section 4D(1)); 

' Re Oueensland Co-Operative Milling Association Ltd (1 976) 25 FLR 169 at 180 



(b) the provisions relating to the sale by each Joint Venture Participant of its share in 
the Forest Products (and acquisition of goods and services for the Softwood 
Tasmania Joint Venture) were necessary to give effect to the Joint Venture 
Arrangements, and in the absence of these specific arrangements, the Softwood 
Tasmania Joint Venture would not have proceeded; 

(c) even if the Joint Venture Participants are in competition with each other (which is 
not the accepted position of the Applicants), the provisions in question would 
benefit from the application of section 76C of the Act: and 

(d) the Joint Venture Arrangements, and joint sales and acquisition arrangements, did 
not, and do not, have the purpose effect, or likely effect of substantially lessening 
competition. 

Notwithstanding the above, and out of an abundance of caution, the Applicants apply for 
an authorisation to the extent that any provision of the Joint Venture Arrangements: 

(a) might have the purpose or effect of substantially lessening competition within the 
meaning of sections 45 (including through the operation of s 45A); and 

(b) might constitute an exclusionary provision. 

Thlrd line forcing 

It is arguable that the sales arrangements entered into by the Joint Venture Participants 
may give rise to a third line forcing concern in the sense that a customer cannot purchase 
a Joint Venture Participant's interest in a Forest Product unless it also acquires the 
interests of the other Joint Venture Participants in the Forest Products. 

As a matter of practice, it is not clear that this arises, as, from a commercial perspective, 
the Manager offers a certain volume of product for sale (representing the sum of the 
volumes owned by each Joint Venture Participant). Accordingly, it is more likely that the 
offer by the Manager (as agent for each Joint Venture Participant) would not be expressed 
to be on a "conditional" basis - rather, it is expressed as a total volume. In these 
circumstances, it is arguable that there is no third line forcing. 

However, authorisation is sought on the basis that it might constitute a contravention of 
sub-sections 47(6) and 47(7) of the Act. 

Exclusive dealing (other than third line forcing) 

Each of the Joint Venture Participants has appointed the Manager as its exclusive sales 
agent, and intends to continue with this arrangement. This may constitute exclusive 
dealing for the purposes of s 47 of the Act. 

These provisions cannot contravene s 47 of the Act unless they have the purpose, effect, 
or likely effect of substantially lessening competition in a market in Australia. 

As discussed below, it is submitted that this provision would not lessen competition in any 
relevant market, however defined. 

Again, out of an abundance of caution, provisions in the Joint Venture Arrangements that 
may constitute the practice of exclusive dealing are included in the Applications. 

TECHNICAL NATURE OF COMPETITION ISSUES 

The technical nature of the potential competition issues relating to the Joint Venture 
Arrangements are reflected by the following. 

Joint sales arrangements 

A practical illustration of the necessity for all of the Joint Venture Participants to sell to the 
same customers, in the same volumes, and on the same terms is the fact that no customer 



would seek to acquire a legal interest in part of a sawlog. Rather, customers seek to 
acquire the entire sawlog. 

9.3 As the Joint Venture Assets are owned by the Joint Venture Participants as tenants in 
common, with each Joint Venture Participant having a proportional interest in each Forest 
Product, it is necessary for the joint sales to occur to give efficacy to the arrangements. 

Forestry Tasmania sole supplier prior to the formation o f  the Softwood Tasmania 
Joint Venture 

9.4 Prior to the establishment of the Softwood Tasmania Joint Venture, Forestry Tasmania 
was the sole supplier of Forest Products derived from the softwood plantations that 
became the Joint Venture Assets. 

9.5 All of the issues identified above arise purely as a result of Forestry Tasmania's dilution of 
its interest in the Joint Venture Assets, and the acquisition by the lnvestment Vehicles of 
their relevant interests. 

9.6 The lnvestment Vehicles: 

(a) had no intention of producing Forest Products in Tasmania prior to the formation of 
the Softwood Tasmania Joint Venture; 

(b) would not have entered into the Softwood Tasmania Joint Venture other than on 
terms consistent with the Joint Venture Arrangements (including as to joint 
marketing and sales arrangements); and 

(c) would not otherwise have entered the market. 

9.7 Accordingly, the Joint Venture Arrangements have not reduced the number of actual or 
potential suppliers of Forest Products in Tasmania, and this will continue to be the case 
into the future. 

9.8 As such, the arrangements have no discernable effect upon competition in any relevant 
market in Australia. 

10. MARKET DEFINITION 

10.1 The first task is the identification of the relevant market. This is "the essential first step" 
As stated in Re Queensland Independent Wholesalers ~irni ted: 

"Generally, the market is the network of actual and potential transactions between buyers 
and sellers of goods or services that are, or could be, in close competition. However, for 
the Tribunal's purposes, we seek to identity the area or areas of close competition relevant 
to authorisation. As has been stressed repeatedly in Tribunal determinations, 'the 
specification and analysis of the market has significance not just for the identification of 
detriment but also for the establishment of benefit'." 

10.2 It is submitted that the relevant markets for the purposes of the Applications are markets 
for: 

(a) an Australian market for the supply of forestry management services; 

(b) a market for the supply and acquisition of softwood and hardwood sawlogs that 
includes Tasmania and parts of Asia, particularly Korea. 

10.3 These proposed market definitions have regard to: 

(1995) ATPR 741.438 at 40,949. 



(a) the Joint Venture Participants' own experience in the marketing and sale of the 
Forest Products; 

(b) the ability of at least one major Tasmanian sawmill to process both hardwood and 
softwood plantation sawlogs; and 

the handling and transport costs associated with transporting sawlogs between Tasmania 
and mainland Australia, and between Tasmania and Asia. 

Supply of forestry management sentices 

Forestry management involves all activities associated with the management of forestry 
and plantation assets, from planning and planting through to harvesting. 

In order to provide forestry management services, a manager simply needs access to 
equipment and expertise, and there are several public and private sector organisations 
with the relevant expertise. 

While the Australian industry experience has been that forestry management services are 
not usually provided by an independent supplier (they are provided by an entity related to 
the asset owner or by the asset owner itself), there is nothing to prevent any forest 
manager from offering to supply the necessary services anywhere in Australia. 

Supply and acquisition of softwood and hardwood sawlogs - product market 

Softwood and hardwood sawlogs are processed in timber mills to produce softwood and 
hardwood timber. While these timbers do have different functional applications, the 
Applicant submits that the sawlogs are substitutable from both the perspective of the mill 
operator and the forest owner. 

Substitution by the forest owner is possible through the replacement of a harvested crop 
(be it a plantation or native forest) with either hardwood or softwood trees; rotation lengths 
to the next harvest (ie the amount of time it takes from planting to harvesting) for both 
hardwood and softwood are similar. 

While most hardwood sawlogs have traditionally come from native forests (as opposed to 
plantations), and are unsuited to a purpose built softwood mill, newer processing plants 
can be (and are being) built to process both hardwood and softwood sawlogs. The most 
recent example is FEA's new Tasmanian mill. As hardwood plantations mature in Australia, 
hardwood sawlogs (well suited to these new mills) will become increasingly available. 
There are more than 100,000 ha of hardwood plantations in Tasmania alone, most of 
which will produce at least some sawlogs as well as the more traditional pulp logs. 

Further, in the case of purpose built mills, it is feasible to invest in the necessary milling 
and associated processing facilities to enable substitution of input material. Depending on 
the mill, this can be relatively low cost such was the case with FEA's original saw mill in 
Tasmania. This mill regularly cut both softwood and hardwood sawlogs. 

Supply and acquisition of softwood and hardwood sawlogs - geographic market 

Sawlogs are exclusively purchased by saw mills. Accordingly, given the weight and size of 
sawlogs, haulage is a very significant component of the costs faced by saw mill. As a 
result, saw mills tend to be established in reasonable proximity to forests. 

While this means that it would not be competitive to seek to supply sawlogs from Tasmania 
to mainland Australia (as the cost of transport from the importing port to the mills would 
make the price of the Tasmanian sawlogs prohibitive), the same proposition does not hold 
true with respect to east Asia. 

East Asia must import a significant proportion of most forest products (including softwood 
sawlogs) and, as such, accepts a significantly higher delivered log cost than Australian 
softwood sawmills. This price differential covers the large sea transport cost. 



In particular, sawlogs have historically been exported from Tasmania (and elsewhere in 
Australia. as well as from manv other countries. includina New Zealand. North America and 
Russia) t'o Korea, which is one'of the three biggest ~ s i a n  importers (along with China and 
Japan). As Korea does not have a sufficient supply of domestically sourced logs to meet 
demand, it has developed substantial sawlog processing infrastructure, and supplies 
processed timber throughout Asia. 

It is also of note that the price for various grades of sawlog (hardwood and softwood) in 
Asia is set according to an international pricing benchmark, supporting the submission that 
the geographic market is not limited to Tasmania. Tasmania has peribdically benefited 
from significant sales into Asia, especially when local demand is lower than that in Asia. 

While the Softwood Tasmania Joint Venture is firmly focused on supporting the Tasmanian 
timber industry, it still anticipates that it will make sales to Asia from time to time. Following 
its inception in 1998 and until relatively, the Joint Venture sold more than 100,000 tons of 
sawlogs to Korea annually. 

Market definition - same outcome with narrower market definition 

Notwithstanding the above, even if a narrow market definition were to be adopted, such as 
a Tasmanian market for the supply of softwood sawlogs, for the reasons discussed above, 
the Applicants do not consider that this should affect any of the conclusions contained in 
this submission. 

TEST FOR AUTHORISATION 

Sections 90(6) and 90(8) of the Act 

Section 90(6) of the Act provides that the Commission must be satisfied in all the 
circumstances that the provision of the proposed contract or the proposed conduct would 
result, or would be likely to result, in a benefit to the public and that that benefit would 
outweigh the detriment to the public constituted by any lessening of competition that would 
result, or be likely to result, if the proposed contract were made or the proposed conduct 
were engaged in. Section 90(6) does not apply to a provision that is or may be an 
exclusionary provision or to conduct to which sub-ss 47(6) or (7) applies. 

Section 90(8) applies in relation to a provision that may be an exclusionary provision and to 
proposed conduct to which sub-section 47(6) or (7) applies. 

Section 90(8) is drafted in different terms from s 90(6), although both require a weighing of 
benefits and detriments? The Tribunal has stated that the test under s 90(6) is limited to a 
consideration of those detriments arising from a lessening of competition but the test under 
s 90(8) is not so limited.' 

However, the Tribunal has previously stated that regarding the test under s 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of competition 
does not mean that other detriments are not to be weighed in the balance when a judgment 
is being made. Something relied upon as a benefit may have a beneficial, and also a 
detrimental, effect on society. Such detrimental effect as it has must be considered in order 
to determine the extent of its beneficial effect." 

8 Re Australian Competition and Consumer Commission by Australian Association of Pathology Practices Inc 
(2004) 206 ALR 271 [93] 

Australian Association of Pathology Practices incorporated[2004] ACompT 4 (7 April 2004): VFF Chicken Meat 
Growers' Boycofl Authorisation [20906] ACompT 9 [67]; Re Medicines Australia tnc [2007] ACompT 4 (27 June 
2007) (1 151. 

10 Re Association of Consulting Engineers, Australia (1 981) ATPR 40-202 al42788, 



11.5 Accordingly, for practical purposes the application of sections 90(6) and s 90(8) is similar in 
that the Commission can take most, if not all, public detriments likely to result from the 
relevant conduct into account. 

The steps to be taken 

11.6 The steps to be taken in assessing the Applications can be summarised as follows: 

(a) The assessment of the relevant market (as discussed in Part 8) 

In general tens,  the assessment of benefit and detriment %an only be made in the 
overall context of the function performed by the applicants, of the industry in which 
they operate and of the market or markets which would be affected by such 
conduct"." 

(b) The "future with-and-without" test is to be applied. 

In weighing relevant public benefits and detriments, it is necessary to compare the 
position which would, or would be likely to exist, in the future, on the one hand if 
authorisation were to be granted, and on the other hand if it were absent. 

In assessing an application for authorisation, particular provisions are not to be 
assessed in isolation from each other. It is important that benefit or detriment is 
determined by considering the proposed arrangements and conduct as a whole. 
As the Tribunal has observed: 

It is the sum of its parts, some of which in their effect are anti-competitive; but 
others have positive benefits.l2 

(c) It is necessary to identify a "counterfactual" in order to apply the "future 
with-and-without" test. That is, the Commission needs to consider the 
circumstances which are most likely to prevail in the absence of the proposed 
arrangements; that alternative being the "counterfactual". 

(d) In assessing the public benefit and public detriment the "future with-and-without" 
test involves the Commission: 

(i) identifying the public benefits and public detriments; and 

(ii) weighing those public benefits and public detriments. 

(e) The likelihood of apprehended detriments and benefits also needs to be assessed 
before they can be taken into account: 

for a benefit or detriment to be taken into account, we must be satisfied that there 
is a real chance, and not a mere possibility, of the benefit or detriment eventuating. 
It is not enough that the benefit or detriment is speculative or a theoretical 
possibility. There must be a commercial likelihood that the applicants will, following 
the implementation of the relevant agreements, act in a manner that delivers or 
brings about the public benefit or the lessening of competition giving rise to the 
public detriment. We must be satisfied that the benefit or detriment is such that it 
will, in a tangible and commercially practical way, be a consequence of the relevant 
agreements if carried into effect and must be sufficiently capable of exposition (but 
not necessarily quantitatively so) rather than "ephemeral or illusory"" 

Re Concrete Cariers Association (Vic) (1977) 31 FLR 193 at 202; Australasian Performing Rights Association at 
42.936. 

I? Re AGL Cooper Basin Naturai Gas Supply Arrangements (1997) ATPR 741-593 at 44.220 

I3 Qantas Airways Ltd [2004] ACompT 9 [ I  561. 



Public benefits and public detriments 

11.7 Public detriment refers to: 

Any impairment to the community generally, any harm or damage to the aims pursued by 
the society including as one of its principal elements the achievement of the goal of . . 
economic efficiency. " 

11.8 Although it is submitted that the Joint Venture Arrangements are not anti-competitive in any 
way (taking into account the very technical nature of any potential competition issues as 
discussed in Section 7), it is worth noting the view of the Tribunal that: 

"It is erroneous to equate anti-competitiveness with detriment. Anti-competitive behaviour 
may in certain circumstances be a positive benefit." 

11.9 Public benefit refers to: 

Anything of value to the community generally, any contribution to the aims pursued by the 
society including as one of its principal elements (in the context of trade practices legislation) 
the achievement of the economic goals of efficiency and progress.'6 

11.1 0 The Commission has described the concept of "public benefit" as follows: 

Although public benefit is not defined in the Act, the concept of public benefit is given a wide 
ambit and may encompass any conduct that produces direct or indirect benefits to the 
Australian public. Private benefits that accrue to the applicants or some other limited group 
are not relevant unless they also have a beneficial impact on the public at large. Moreover. 
general statements about public benefits should be supported by factual material. " 

11.1 1 Although private benefits are only relevant where they have some beneficial impact on the 
public at large, as the Tribunal observed in Re  Rural Traders Co-operafive (WA) Ltd, the 
broader community may have an interest in whether an individual or group is benefited or 
disadvantaged: 

Before a benefit (or detriment) can properly be regarded as a benefit (or detriment) to the 
public for the purposes of the assessment of public benefit ... it must be seen as a benefit 
(or detriment) to the community generally. This does not mean that private benefit or private 
detriment are necessarily irrelevant. Injury to an individual can itself, in many circumstances, 
constitute a detriment to the community generally. Injustice to an individual will commonly 
do so. The encouragement or enabling of an individual to pursue legitimate ends or to 
attain legitimate awards may well be beneficial to the community generally. When a benefit 
or a detriment to a particular individual or segment of the public is presented as a relevant 
benefit or detriment to the public ... the Tribunal must assess whether the benefit or 
detriment to the individual or group can properly be so categorised. That assessment will 
ordinarily involve the consideration of whether the community generally has an interest in 
the individual or group so benefited or disadvantaged and whether the benefit or detriment 
involves detriment or benefit to other individuals or groups. '' 

11.12 In considering public benefit, the following principles must be taken into account: 

$ 4  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 

16 Re Media Council ofAustralia (No. 2) (1987) ATPR 140-774 at 48.419. 

15 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. 

17 Mereenie Producers - Gasgo Sales Agreement(1999) ATPR (Coin) n50-271 at 53.130. 

I8 (1979) ATPR 140-110 at 18,123. 



(a) The assessment of efficiency and progress must be from the perspective of society 
as a whole and the concept of efficiency encompasses allocative efficiency, 
production efficiency and dynamic efficiency. 

(b) As the Tribunal has observed: 

We cannot rely upon the functioning of competitive markets to deliver evelything 'of 
value to the community generally'." 

(c) The analysis under ss 90(6) and 90(8) is separate and different from the analysis 
required in the context of ss 45 or 47 of the Act. 

(d) The making of an application for authorisation does not carry with it any 
presumption that the arrangements to be authorised are likely to contravene a 
provision of Part IV of the Act. The Commission's determination upon the 
applications for authorisation is to be made according to the requirements set out 
in section ss90(6) and 90(8) of the Act. 

The approach to adopt - the essential features 

In assessing the public benefits of the Joint Venture Arrangements it is useful to refer to 
the approach of the Tribunal in Re Applications by Australasian Performing Rights 
~ssoc ia t ion?~ In that decision, the Tribunal was considering the articles and rules of the 
Australasian Performing Rights Association (APRA). The Tribunal applied the following 
approach: 

The input and output arrangements, in particular, underpin the essential functioning of 
APRA. In applying the 'future with-and-without' test, the future without the essential 
elements of the input and output arrangements would in all likelihood be no collecting 
society at all. No one has suggested that such a future should be encouraged. 

We think that the proper approach is that which has been followed in the overseas inquiries 
and decisions which we have reviewed: Is a particular feature of APRA's Articles and Rules 
essentiai to the operation of APRA as an efficient collection society? ... Only if a particular 
feature is not essentiai would it then be appropriate to consider whether that feature. 
standing alone, has a net public benefit." 

This means that if a contract, code, constitution, rules or other arrangement results, or is 
likely to result, in a benefit to the public, all the essential features must be considered as 
part of the whole. If they are integral to the overall public benefit, they cannot be assessed 
in isolation and will be preserved. It is only those features which are not essential which 
may be considered on a "stand alone" basis. 

It is submitted that this is the approach that should be adopted in relation to the Application. 
In doing so, all of the essential features of the Joint Venture Arrangements must be seen 
as part of the overall public benefit and cannot be isolated or assessed on a "stand alone" 
basis. 

PUBLIC BENEFIT 

Prior to the establishment of the Softwood Tasmania Joint Venture, Forestry Tasmania 
formed the view that in order for its softwood forestry assets in Tasmania to be sustainably 
and efficiently developed, managed and exploited it was necessary to involve in those 
activities, parties that: 

Re 7-Eleven Stores Pty Ltd (1994) ATPR W1-357 at 42-677 

(1999) ATPR W141-701 at 42.988. 



(a) had the resources to make meaningful investments in, and provide a long term 
commitment to, the development of forestry assets; 

(b) had the commercial skills and experience to manage those assets in a manner that 
would maximise their economic value over the long term; and 

(c) were able to profitably market the Forestry Products to a range of customers. 

12.2 Following (or as part of) the formation of the Softwood Tasmania Joint Venture: 

(a) the Investment Vehicles made significant initial investments into the Joint Venture 
Assets, paying Forestry Tasmania [Start Confidential] [End 
Confidential] for their interests in the Joint Venture Assets; 

(b) the Joint Venture Participants have made significant and ongoing investment in the 
development and maintenance of the Joint Venture Assets as reflected by: 

(i) the intention of the Joint Venture Participants to invest approximately 
[Start Confidential] [End Confidential] in the Softwood Joint 
venture over its life-and 

(ii) the increased area of the Softwood Tasmania Joint Venture's softwood 
plantations from around 38,000 hectares to around 60,000 hectares 
currently. 

(c) the output of Forest Products produced from the Joint Venture Assets is currently 
600,000 tonnes and is predicted to increase to about 1 million tonnes by 2015. 
This forecast increase in production is largely a result of the investment that has 
been made by the Joint Venture Participants in the Softwood Tasmania Joint 
Venture since its formation. 

(d) the Forest Products produced by the Joint Venture Participants are a major 
feedstock for processors of softwood in Tasmania. The Joint Venture Participants 
have instigated a more commercial approach to the sale of its products. This has 
lead to the introduction of new modern processing capacity, with FEA's new mill 
alone representing an investment of approximately $72 million; and 

(e) the more commercial approach applied by the Softwood Joint Venture has lead to 
greater consistency and stability of the returns derived from the softwood 
plantations. New sales contracts, which provide for regular sales (as opposed to 
seasonal sales), have been put in place, providing greater certainty for both buyers 
and sellers. The improved performance has resulted in increased domestic sales, 
generating greater local employment. 

12.3 Consequently, the operation of the Softwood Tasmania Joint Venture, pursuant to the Joint 
Venture Arrangements: 

(a) has involved significant investment in the Joint Venture Assets; 

(b) has resulted in being greater stability introduced into the contracting workforce 
supported by the operations (and also to complementary businesses) from this 
investment, and this will continue into the future. This is due to the introduction of 
the new sales contracts and the greater certainty that has resulted; and 

(c) more generally, the supply of Forest Products from the Joint Venture Assets has 
underpinned the ongoing operation of a range of softwood processors in Tasmania. 
This includes the new FEA mill .the re-investment in the Branxholm sawmill, the 
DIM particle board plant, the Norske Skog pulp and paper plant and the probable 
re-configuration of one of the Norske Skog Eucalyptus pulp lines into a softwood 
line. 



13. PUBLIC DETRIMENT 

13.1 The Applicants submit that there is no public detriment arising from the Joint Venture 
Arrangements. 

13.2 In particular, the formation of the Softwood Tasmania Joint Venture, and its operation 
pursuant to the Joint Venture Arrangement, cannot have an adverse impact on competition 
in any market. In this regard, the Applicants re-iterate that: 

(a) prior to the formation of the Softwood Tasmania Joint Venture, Forestry Tasmania 
was the sole supplier of Forest Products produced from the Joint Venture Assets: 
and 

(b) but for the Joint Venture Arrangements, none of the Joint Venture Participants 
would be, or would have been likely to have been, in competition with each other. 

14. FUTURE WITH OR WITHOUT TEST 

14.1 The Applicants submit that in the absence of the Joint Venture Arrangements: 

(a) the lnvestment Vehicles would cease to have an interest in the Joint Venture 
Assets and would not be able to be involved in the production and sale of Forest 
Products derived from the Joint Venture Assets; 

(b) the Investment Vehicles would have no other involvement in the forestry industry in 
Tasmania, as their investments in the Softwood Tasmania Joint Venture 
represents the minimum commercial scale for a viable forestry investment, and no 
other parcels of softwood forest of similar or greater size exist in Tasmania; 

(c) a number of the public benefits set out above would not be achievable, or not 
achievable to the same degree. In this regard, the Applicants note that Forestry 
Tasmania did not consider that it would be able to develop and exploit the Joint 
Venture Assets to their full potential when its was the sole owner of those assets 
prior to the formation of the Softwood Tasmania Joint Venture. That is, Forestry 
Tasmania, of itself, would not have had sufficient capital to make the investment in 
the softwood plantations that have taken place since the formation of the Softwood 
Tasmania Joint Venture in 1999; and 

(d) at the very least, there would be significant uncertainty about the management and 
development of the Joint Venture Assets, and the ongoing supply of Forest 
Products produced from the Joint Venture Assets. 

14.2 Further, if there was any material alteration to any essential element of the Joint Venture 
Arrangements then the Applicants submit that there is a strong likelihood that they would 
be forced to withdraw from the Softwood Tasmania Joint Venture. In this regard, the 
Applicants refer to previous comments about it not being practically feasible, or 
commercially rational, for the Joint Venture Participants to enter into the Softwood 
Tasmania Joint Venture if the Joint Venture Arrangements did not contain the following 
elements: 

(a) common ownership of the Joint Venture Assets; 

(b) common management of the Joint Venture Assets; 

(c) a single sales agent for all of the Joint Venture Participants; 

(d) agreement on, and adherence to, a common marketing plan; and 

(e) each Joint Venture Participant entering into joint sales arrangements with the 
same customers for their respective interests in the Forest Products. 



15. CONCLUSION 

15.1 In conclusion, it is submitted that: 

(a) none of the provisions of the Joint Venture Arrangements is likely to give rise to a 
contravention of the Act; 

(b) even if some contravention might arise, it would be highly technical in nature; 

(c) there is no appreciable anti-competitive (or other) detriment associated with the 
Joint Venture Arrangements; and 

(d) there are significant public benefits that flow from the Joint Venture Arrangements, 
which include: 

(1) involving parties in the ownership and management of the Joint Venture 
Assets who provide significant and ongoing investment in the assets, and 
the requisite skills and experience to ensure that the Joint Venture Assets 
realise their commercial potential; 

(ii) increasing the stability of local employment and maintaining commercial 
o~~ortunit ies that flow from the investment in, and ooeration of, the Joint 
~e'nture Assets; 

(iii) providing a secure long term source of supply of Forest Products to 
processors of softwood in Tasmania; and 

(iv) flow-through benefits to consumers of softwood timber that has been 
processed from the Forest Products supplied by the Joint Venture 
Participants. 



GLOSSARY 

ACCC means the Australian Competition and Consumer Commission. 

Applicants means the Joint Venture Participants and the Operator. 

FEA means Forestry Enterprises Australia Limited ACN 009 553 548, 

Forest Products means the softwood products derived from the Joint Venture Assets, further 
described at paragraph 5.1 of this submission. 

Forestry Records means lists of maps, harvest planning information and other records and data 

specified in clause 1 of the JVOA. 

Forestry Rights means a right granted by Forestry Tasmania pursuant to the Forestry Rights 

Registration Act 1990 to establish, maintain and harvest a crop of trees on the Land. Forestry 

Rights are further described in clause 1, clause 2 and Annexure E to the JVOA. 

Forestry Tasmania means the authority appointed by the government of the State of Tasmania 

and which has the statutory responsibility for the management of forest land owned by the State of 

Tasmania. 

Further Land means any area of forest made available to the Joint Venture Participants pursuant 

to the JVOA, in addition to the Land. 

GMORR means GMO Renewable Resources LLC. 

Investment Vehicles means Tasmania Softwood Fund and Southern Hemisphere Softwood 

Strategies. 

Joint Venture Arrangements means those arrangements contained in the Joint Venture 

Documents. 

Joint Venture Assets means the assets of the Softwood Tasmania Joint Venture, as described in 

clause 1 of the JVOA, which include Forestry Rights, Standing Trees and Forestry Records. 

Joint Venture Documents means those documents identified at paragraph 6.1 of this submission. 

JVOA means the Joint Venture Operating Agreement described at paragraphs 6.3 and 6.4 of this 

submission. 

Joint Venture Participants means Tasmania Softwood Fund, Southern Hemisphere Softwood 

Trustee and Forestry Tasmania. 

Landmeans the land which is described in Schedule 2 to the JVOA and Further Land. 

Managermeans Timberlands Pacific Pty Ltd ACN 074 313 401, previously known as Rayonier 

Australia Pty Ltd. 



Sales Budget and Marketing Plan agreed plan relating to sales forecasts and customer contracts 

for Forest Products that is further described at paragraph 6.8 of this submission. 

Southern Hemisphere Softwood Strategies means Southern Hemisphere Softwood Strategies 

LLC (previously known as Southern Hemisphere Softwood Trustee) in its capacity as trustee of the 

Southern Hemisphere Softwood Trust ARBN 090 455 057 of Hobart, Tasmania 7000. 

Softwood Operator means Softwood Tasmania (Operator) Pty Ltd ACN 089 242 231 of 33 

George St, Launceston, Tasmania 7250. 

Softwood Tasmania Jolnt Venture means the joint venture established by the Joint Venture 

Participants pursuant to the Joint Venture Documents. 

Standing Trees means all of the Trees standing on the Land, as defined in clause 1 of the JVOA. 

Tasmania Softwood Fund means Tasmania Softwood Fund Pty Ltd ACN 088 271 523 of 

Launceston. Tasmania 7250. 


