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INTRODUCTION 

The applicants support the ACCC's conclusions in the Draft Determination concerning authorisation 
of joint negotiation by each of the Revenue Negotiation Network (RNN), the Partner Hospitals and 
the Joint Purchasing Network (JPN) and the authorisation of data exchange by the members of the 
RNN. 

The applicants make further submissions in sections 2 to 5 of this document in support of the 
applications for authorisation of: 

collective boycott conduct by the Partner Hospitals; 

collective boycott conduct by JPN members; and 

collective boycott conduct by RNN members in respect of Funding Organisations which 
seek to impose or rely on confidentiality obligation, which would prevent the authorised 
collective negotiation and/or data exchange by those RNN members. 

In the Draft Determination there are matters requiring correction and matters with which the 
applicants do not agree. These matters, to the extent they are material having regard to the 
conclusions in the Draft Determination, are addressed in section 6 of these submissions. 

PARTNER HOSPITAL AUTHORISATIONS 

The Partner Hospitals comprise: 

St Vincent's and Mater Health Sydney Limited (in respect of St Vincent's Private Hospital 
Sydney and the Mater Hospital Sydney); 

St Vincent's Hospital Toowoomba Limited; 

Mt Olivet Community Services Limited (now known as St Vincent's Health & Aged Care 
Limited, Vas St Vincent's Hospital Brisbane); 

St Vincent's & Mercy Private Hospital Limited; and 

The Holy Spirit Northside Private Hospital Limited. 

All of the Partner Hospitals have sought authorisation of arrangements between them containing 
provisions to permit or enable those entities to: 

jointly negotiate Revenue Contracts with Funding Organisations; and 

agree that Revenue Contracts be upon terms agreed by the Partner Hospitals. 

Sisters of Charity Health Service Limited (now known as St Vincent's Health Australia Limited - 
"SVHA') is the sole Corporations Act member for all of the wholly owned operating entities in the 
Sisters of Charity Health Service as set out in paragraph 1.2 of the Supporting Submissions. 

The ACCC notes, in paragraph 7.77 of the Draft Determination, that the Mater Hospital in North 
Sydney. St Vincenfs Hospital in Toowoomba, Mount Olivet Community Services (now known as St 
Vincent's Health & Aged Care) in Brisbane and St Vincent's Private Hospital in Sydney may lawfully 
collectively agree not to deal with a particular party. The inclusion of St Vincent's Hospital in 
Launceston in this paragraph is no longer correct. That hospital has been sold to the Little 
Company of Mary. 



The authorisation application sought authorisation for the Partner Hospitals, which relevantly 
include St Vincent's & Mercy Private Hospital Limited and the Holy Spirit Northside Private Hospital 
Limited to engage in collective boycott conduct. These entities cannot lawfully engage in collective 
boycott arrangements without authorisation because SVHA is only the fifty percent owner of these 
entities. 

The Partners Hospitals submit that no public detriment would result if these two institutions have 
the ability, together with the other Partner Hospitals, to collectively agree not to deal with a 
particular Funding Organisation. 

St Vincent's & Mercy Private Hospital is based in Melbourne, none of the other Partner Hospitals 
operate in Melbourne. There is no competition between St Vincent's and Mercy Private Hospital 
and the other Partner Hospitals. 

The Mount Olivet Hospital (now known as St Vincent's Hospital Brisbane) provides rehabilitation, 
extended and palliative care in Brisbane. The Holy Spirit Northside Private Hospital provides acute 
medical health care services to the north side community in Brisbane. These facilities do not, to 
any relevant extent, compete with each other. 

There will be no market distortion, lessening of competition or other public detriment if all the 
Partner Hospitals are authorised to engage in collective boycott conduct in connection with their 
collective negotiations with Funding Organisations: 

the addition of St Vincent's and Mercy Private Hospital and Holy Spirit Northside Private 
Hospital to the other Partner Hospitals will not materially alter the relevant state based 
market shares and will not confer any market power on the Partner Hospitals; 

the Partner Hospitals will observe the collective boycott procedures outlined in section 5 
below before engaging in any collective boycott conduct; and 

the Partner Hospitals will decide individually whether or not to participate in collective 
boycott conduct. 

JOINT PURCHASING NETWORK - COLLECTIVE BOYCOTT 

Authorisation is sought of arrangements between the entities comprising the JPN which contain 
provisions that permit or enable those entities to: 

jointly negotiate the acquisition of goods and services from suppliers; and 

agree that the negotiations of those acquisitions occur only through the JPN and upon 
terms agreed by members of the JPN. 

No submissions have been made to the ACCC opposing the JPN arrangements for which 
authorisation was sought. The previous Authorisation authorised collective boycott conduct for the 
JPN. No detriment from such conduct or the ability to engage in such conduct has arisen. 

The ACCC has indicated, in the Draft Determination, that it proposes to authorise the joint 
negotiation of the acquisition of goods and services from suppliers by the JPN. Although the ACCC 
does not refer expressly to the JPN collective boycott, it would appear that it does not propose to 
grant authorisation for it. 

The applicants submit that the significant efficiencies to be derived from collective negotiation are 
more likely to be achieved if the members of the JPN can lawfully insist that a supplier negotiate 
with all of them, rather than adopting a divide and conquer strategy of refusing to deal with one or 
more of the JPN members. 



3.5 The applicants submit that no public detriment will arise if the JPN members have the ability to 
insist, in collective negotiations, that suppliers deal with them collectively. This is because: 

the JPN members represent a very small proportion of total purchases of hospital supplies 
in Australia, noting that medical and surgical suppliers to the Australian market are 
predominantly multi-nationals and Australia represents a small proportion of total global 
purchases of those supplies. Similarly, private hospital demand represents a very small 
proportion of the overall Australian demand for other supplies, such as general utility goods 
and services; 

the JPN will not, when negotiating collectively, acquire any material market power that will 
enable them to suppress the prices below the competitive level; 

the JPN members can individually decide whether or not to participate in the collective 
boycott conduct; and 

the JPN members will observe the relevant collective boycott procedures outlined in section 
5 below. 

3.6 In short, the ability of JPN members to participate in collective boycott conduct wiH not distort 
market outcomes. This proposition can be tested by considering the market outcomes if all the JPN 
members merged -there would be no lessening of competition and there would be real efficiencies 
in contracting, which would be to the benefit ultimately of the hospital patients. 

4. REVENUE NEGOTIATION NETWORK - COLLECTIVE BOYCOTT OF FUNDING 
ORGANiSATlONS THAT DO NOT AGREE TO THE EXCHANGE OF FEE, 
COST, PRICE AND OTHER INFORMATION 

4.1 As noted in paragraph 7.53 of the Draft Determination, the data which may be exchanged between 
RNN members will be aggregated revenue data as well as data concerning activities, costs and 
efficiencies for the purpose of bench marking. The applicants note, however, that raw data will not 
be shared directly between members of the RNN, but will be supplied to the agent, CNA. 

4.2 The ACCC has concluded that the public benefit associated with the proposed collective bargaining 
arrangements for RNN members is likely to outweigh the public detriment and similarly the public 
benefit associated with the proposed information sharing arrangements is likely to out weigh the 
public detriment. It follows that it is desirable that the RNN members can engage in these activities 
and not be thwarted by Funding Organisations insisting on confidentiality obligations which will, 
contractually, prevent the authorised information sharing and make the authorised collective 
negotiation unworkable. 

4.3 For this reason the applicants submit that, in order to achieve the public benefits identified by the 
ACCC, the RNN members, which wish to engage in information sharing andlor in collective 
negotiation must have the ability, lawfully, to threaten to refuse to deal with Funding Organisations 
which impose or rely on confidentiality obligations which prevent the authorised information 
exchanges andlor the authorised collective negotiations. 

4.4 No market distortion will result from this very specific and targeted collective boycott ability: 

the RNN members are able to decide whether or not to participate in any such collective 
boycott; 

the RNN members will observe the collective boycott procedures outlined in section 5 
below before engaging in this type of collective boycott conduct; 

the boycott can not be used to compel a Funding Organisation to deal with any RNN 
members with which it does not wish to deal; 



the boycott is solely to prevent a Funding Organisation from abusing its confidentiality 
obligations to limit CNA's ability to operate within the boundaries set by the ACCC and 
thereby to deprive the public of the benefits of collective negotiation and information 
exchange identified by the ACCC. 

4.5 The applicants do not seek authorisation of any other collective boycott conduct by members of the 
RNN. 

5. COLLECTIVE BOYCOTT PROCEDURES 

5.1 The procedure for a collective boycott by the Partner Hospitals is as follows: 

Each Partner Hospital, in conjunction with the CNA will undertake the standard contract 
negotiation process with a Funding Organisation, as contemplated by the current 
provisions of the Voluntary Code o f  Practice for Hospital Purchaser/Provider Agreement 
Negotiations between Private Hospitals and Private Health Insurers (" HPPA Code o f  
Practice"). In instances where the contracting parties are unable to reach a mutually 
acceptable negotiated agreement concerning the terms of the proposed Hospital Purchaser 
Provider Agreement (HPPA), the dispute will referred to the Private Health Insurance 
Ombudsman or a mediator (agreed by the parties or nominated by the President of the 
Institute of Arbitrators Australia if not agreed) for mediation. 

If mediation of the dispute does not result in a resolution, the matter will be referred to the 
SVHA National Executive. 

The CEO/Executive Authority of each relevant Partner Hospital will determine whether that 
Partner Hospital participates in a collective boycott of the relevant Funding Organisation. 

Notification of an intention to enter into a collective boycott, including effective dates of 
boycott implementation will be communicated in writing to the designated contracting 
officer of the Funding Organisation. If a boycott eventually results in the relevant Partner 
Hospitals going out of contract, there will be notification to stakeholders in line with the 
PHlO's current recommendations in this regard, as well as fulfilling all obligations for the 
treatment of all pre-booked hospitals admissions for patients, who are members of the 
relevant Funding Organisation. 

5.2 The procedure for a collective boycott by JPN members is as follows: 

The CNA will conduct negotiations with a supplier on behalf of all those JPN members who 
are notified to the supplier. 

If the supplier refuses to negotiate with the CNA in respect of one or more of the relevant 
JPN members, this matter will be referred to a mediator (who will be agreed by the parties 
or nominated by the President of the Institute of Arbitrators Australia, if not agreed). 

If, following the mediation, the parties remain in dispute, CNA will make a recommendation 
to the relevant JPN members about a collective boycott of the supplier by those JPN 
members wishing to negotiate collectively with that supplier. 

The CEOIExecutive Authority of each relevant JPN member will determine whether that 
member participates in a collective boycott. 

Notification of an intention to enter into a collective boycott, including effective dates of 
boycott implementation, will be communicated in writing to a representative of the supplier. 

5.3 The procedure for a collective boycott by RNN members in relation to a Funding Organisation's 
misuse of confidentiality obligations is as follows: 

The relevant RNN members, in conjunction with CNA, will negotiate with the Funding 
Organisation in relation to the Funding Organisation's confidentiality obligations. 



If the Funding Organisation seeks to prevent the relevant RNN members and CNA 
engaging in collective negotiations and/or information exchanges authorised by the 
Australian Competition and Consumer Commission by imposing or seeking to rely on 
confidentiality obligations, the matter will be referred to the Private Health Insurance 
Ombudsman or a mediator (agreed by the parties or, failing agreement, nominated by the 
President of the Institute of Arbitrators Australia) for mediation. 

If the mediation is unsuccessful and the relevant RNN members consider that they are 
unable to engage in the collective negotiations andlor information exchanges authorised by 
the Australia Competition and Consumer Commission because of confidentiality obligations 
imposed or relied on by the Funding Organisation, the CNA may make recommendations to 
the relevant RNN members about a collective boycott of that Funding Organisation. 

The CEO/Executive Authority of each relevant RNN member will determine whether or not 
that member participates in a collectjve boycott. 

Notification of an intention to enter into a collective boycott, including effective dates of 
boycott implementation, will be communicated in writing to the designated contracting 
officer of the Funding Organisation. If a boycott eventually results in the relevant RNN 
members going out of contract, there will be notification to stakeholders in line with the 
PHlO's current recommendations in this regard as well as fulfilling all obligations for the 
treatment of pre-booked hospital admissions for patients, who are members of the relevant 
Funding Organisation. 

6. OTHER MATTERS 

6.1 In this section of the submissions the applicants note, by reference to relevant paragraphs of the 
Draft Determination, certain matters requiring correction and other matters on which the applicants 
which to make additional submissions. 

6.2 Paragraph 3.3 -the applicants note that the CNA will not only conduct negotiations as required on 
behalf of the RNN, JPN and Partner Hospitals, but may also contribute to, support, and participate 
in those negotiations, if required. 

6.3 Paragraph 3.8 and the table - the applicants note that the Partner Hospitals are a subset of the 
JPN as well as of the RNN. In the JPN column of the table, the asterisk next to St John of God 
Health Care Inc should be deleted. St John of God Health Care Inc is a current member of the 
JPN. In the RNN column, Trustees of Catholic Health Care Services (NSW &ACT [tlas Catholic 
Health Care Limited, St Vincent's Hospital Bathurst]) and Sisters of Charity Health Service Limited 
(now St Vincent's Health Australia Limited) should be added. 

6.4 Paragraph 3.1 5 -the reference should be to splints, not sprints. 

6.5 Paragraph 7.6 -the applicants dispute the proposition that "the value of [Medibank's] Health 
lnsurance is the ability of its members to access private hospital services with little or no out-of- 
pocket expenses". The fact that Medibank offers a wide range of health insurance products, with 
differing out-of-pocket components, confirms that acquirers of private health insurance are able to 
make assessments of the balance between the premium to be paid and the extent of out-of-pocket 
expenses which best suits their circumstances. The suggestion that having little or no out-of-pocket 
expenses is essential for the consumers of private health insurance is not correct. 

6.6 Paragraph 7.8 - the suggestion that the "financial security is not available to health funds that go 
out of contract with hospitals" is not correct. The financial obligations of a health fund are reduced 
under such circumstances to the same second tier benefit levels that would otherwise apply to a 
hospital that has gone out of agreement. The applicant also notes, in relation to the impact on 
Funding Organisations of going out of contract with hospitals, that on two separate occasions, both 
following recent HPPA re-negotiations, a certain Funding Organisation that negotiates HPPAs as 
part of a syndicate of Funding Organisations has unilaterally elected to go out of agreement with 
hospitals that are members of the RNN after the successful conclusion of negotiations. 



6.7 Paragraph 7.55 - SCHS proposed four collective boycott arrangements. 

6.8 Paragraph 7.60 -the proposition that the "proposed collective boycott arrangements will result in 
price increases" is incorrect. The impact on the efficient functioning of a market of a group of 
hospitals which are authorised to engage in collective negotiation and collective boycotts in aid of 
that collective negotiation will be no different than the impact of the merger of those hospitals. The 
likely impact on prices of the collective boycotts sought by the applicants can be usefully compared 
with the outcomes of the acquisition of a substantial number of hospitals by Ramsay Health Care, 
which created the largest private hospital group in Australia. The market was not distorted by that 
acquisition as is illustrated by the fact that average health fund premium increases in the years 
since that acquisition have been lower than they were before the acquisition. The applicants 
consider that the implication that there is something especially harmful to competition which can 
result from collective boycotts is contradicted by experience. The impact of any collective boycott 
should be assessed by reference the actual likely effect of combining the boycotting parties as 
though they had merged into one entity. Approached in this way, it will be apparent that for each of 
the JPN, RNN and Partner Hospital groups the ability to engage in the particular collective boycotts 
is competitively benign. 

6.9 Paragraph 7.89 -this reference should be to HBF not HCF. 

6.1 0 Various paragraphs -the applicants reject the suggestion that small hospitals in country towns 
can have effective bargaining power. This proposition is put in various ways in the Draft 
Determination and, in the experience of the applicants, is simply not correct. Analysis of all existing 
RNN sites in metropolitan markets and those in regional markets clearly demonstrates that small 
hospitals in country towns do not have effective bargaining power. The analysis shows that, 
adjusted for patient acuity (that is, relative differentials in the clinical complexity of hospital patients), 
RNN regional hospitals are paid on average approximately 10% less than RNN metropolitan 
hospitals. 




