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13 February 2009 

Richard Chadwick 
General Manager, Adjudications Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
Canberra ACT 2601 

Dear Sir 
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Third line forcing notifications 
Express Worldwide Limited and Express Worldwide Pty Limited 

We act for Express Worldwide Limited ("Express Worldwide UK") and Express 
Worldwide Pty Ltd ("Express Worldwide Australia"). Express Worldwide UK is the 
master franchisor of the Express Worldwide and InXpress Global freight forwarding 
franchise system. This system has over 35 franchises operating freight forwarding 
businesses under the "Express Worldwide" brand in the United Kingdom and 42 
franchises operating under the "inxpress" brand in the United States. 

Express Worldwide UK now intends to bring its business system to Australia and 
proposes to appoint Express Worldwide Australia as the Australian master franchisee to 
appoint franchisees and develop the business system here. 

Internationally, Express Worldwide UK has negotiated competitive freight carriage 
arrangements with a number of key freight carriers. As part of its business systems, 
Express Worldwide UK wishes to require Express Worldwide Australia and its Australian 
franchisees to make the services of these carriers available to customers in Australia. 

These services will typically be sold by franchisees as agents of the relevant carriers (ie, 
in most cases they will not be 'acquired' by franchisees or Express Worldwifie 
Australia). Nevertheless, an argument might be made that the arrangements constitute 
third line forcing within section 47(6) of the TPA. Accordingly, we enclose the following: 

1. completed Form G for lodgement on behalf of Express Worldwide Limited; 
2. completed Form G for lodgement on behalf of Express Worldwide Pty Ltd; and 
3. our cheque in the amount of $200 in payment of the relevant lodgement fees. 

Yours faithfully 
HWL Ebsworth 

Richard Westmoyelanck- , 
Partner 

Writer: Clare Cahill 1 (02) 9334 8647 1 
E-mail: clare.cahill@hwlebsworth.com.au 
Postal:. GPO Box 5408 Sydney. New South Wales 2001 
Address: Level 14, Australia Square, 264-278 George Street, Sydney, New South Wales 2000 
Facsimile: 1300 369 656 (Australia) 1 +61 3 861 5 4301 (International) 
DX: DX 129 Sydney 

Brisbane 

Melbourne 

Norwest 

Sydney 



Form G 
Commonwealth of Australia 

Trade Practices Act 1974 - subsection 93 (1) 
NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices 
Act 1974, of particulars of conduct or of proposed conduct of a kind referred to 
subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person 
giving notice engages or proposes to engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of person giving notice: 
(Refer to direction 2) 

Express Worldwide Pty Limited ABN 99 129 246 224 r\l 937% \ 
("Express Worldwide"). 

(b) Short description of business carried on by that person: 
(Refer to direction 3) 

Express Worldwide is currently negotiating to be appointed as the 
Australian master franchisee of the "InXpress" freight forwarding franchise 
system. 

(c) Address in Australia for service of documents on that person: 

C/o Richard Westmoreland 
Partner 
HWL Ebsworth Lawyers 
GPO Box 5408 
Sydney NSW 2001 

2. Notified arrangement 

(a) Description of the goods or services in relation to the supply or 
acquisition of which this notice relates: 

Freight forwarding and freight carriage services. 

(b) Description of the conduct or proposed conduct: 
(Refer to direction 4) 

Express Worldwide is currently negotiating to be appointed as the 
Australian master franchisee of the 'inXpress' freight forwarding franchise 
system. As a condition of granting franchises and associated services to 
prospective franchisees, Express Worldwide may require franchisees to: 

(a) acquire freight services from nominated carriers for resale to 
franchisees' customers; 
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(b) not acquire freight services from carriers for resale to customers unless 
the relevant carriers have been approved by Express Worldwide; 

(c) offer freight carriage services from nominated carriers for sale to the 
franchisees customers as agent for those carriers (in which case, 
although the franchisee is supplying a sales service to the carrier, it 
may be argued that the franchisee is also acquiring benefits from the 
carrier which constitute 'services' for purposes of s47(6) ); and/or 

(d) not offer freight carriage services to franchisees' customers as agent 
for carriers unless those carriers have been approved by Express 
Worldwide. 

3. Persons, or classes of persons, affected or likely to be affected by the 
notified conduct 

(a) Class or classes of persons to which the conduct relates: 
(Refer to direction 5) 

inXpress franchisees. 

(b) Number of those persons: 

(i) At present time: 

There are currently no inXpress franchisees in Australia. 

(ii) Estimated within the next year: 
(Refer to direction 6) 

Not Known. 

(c) Where number of persons stated in item 3(b)(i) is less than 50, their 
names and addresses: 

Not Known. 

4. Public benefit claims 

(a) Arguments in support of notification: 
(Refer to direction 7) 

Express Worldwide intends to establish a high quality freight forwarding 
system offering customers a competitive new choice for acquisition of 
freight carriage service. 

By ensuring that: 

all franchisees are able to offer customers services from at least a 
certain minimum range of carriers; and 

all carriers whose services offer are offered by franchisees meet 
minimum standards of quality and value, 

the notified conduct helps ensure that the quality of services received by 
customers of inXpress franchisees will be uniformly high. The notified 
conduct also makes it possible for Express Worldwide to develop and 
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promote the 'inXpress' brand in Australia, to the benefit of both franchisees 
and customers, by: 

creating a consistent customer experience across franchisees in the 
inXpress franchise system; and 

making it possible for Express Worldwide to make product claims in 
advertising and promotions on the basis that it is known that at least 
particular minimum services will be available from all franchisees, and 
that services that do not meet minimum standards will not be offered. 

(b) Facts and evidence relied upon in support of these claims: 

Please see above. 

5. Market definition 

Provide a description of the market(s) in which the goods or services 
described at 2 (a) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for 
the relevant goods or services; any restriction on the supply or 
acquisition of the relevant goods or services (for example geographic or 
legal restrictions): 
(Refer to direction 8) 

The markets which may be affected by the notified conduct are: 
1. the market for freight carriage services; and 
2. to the extent that it is a separate market, the market for freight 

forwarding services. 

Freight forwarding services are characterised by high levels of competition 
and low barriers to entry. The freight forwarding and freight carriage 
markets in Australia feature a large number of competitors, ranging from 
large and powerful multinational corporations to a multitude of small freight 
forwarding businesses. Substantial freight forwarding companies operating 
in Australia include the following: 

TNT; 
DHL; 
FedEx; 
United Parcel Service (UPS); 
Schenker Australia; 
Kuehne & Nagel 
Panalpina; 
ABX Logistics; and 
Hellman Worldwide Logistics. 

In addition, a substantial number of carriers such as Qantas Freight, 
Australian Air Express, and large shipping companies such as Maersk 
compete directly with the services offered by freight forwarding companies. 
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6. Public detriments 

(a) Detriments to the public resulting or likely to result from the 
notification, in particular the likely effect of the notified conduct on the 
prices of the goods or services described at 2 (a) above and the prices of 
goods or services in other affected markets: 
(Refer to direction 9) 

No public detriment will arise from the notified conduct. In particular, there 
will be no lessening of competition nor any restriction of services available 
in any relevant market for the following reasons: 

1. Although franchisees will be required, as a minimum, to make the 
services of particular nominated carriers available to their customers, 
they will also be able to sell the services of a range of other approved 
carriers. Franchisee's customers will be free to choose from among 
these services, to acquire freight services direct from carriers, or to 
acquire services from any of a multitude of other freight forwarders. 

2. The notified conduct will enable Express Worldwide to negotiate 
volume discounts for freight services that would be unlikely to be 
otherwise available to franchisees. The notified conduct is therefore 
likely to result in lower prices than would otherwise be the case. 

3. As a new entrant, Express Worldwide and its franchisees will account 
for only a small proportion of sales of freight in any relevantly defined 
market. In addition, as noted above, barriers to entry to freight 
forwarding are low, and many carriers sell freight services to 
customers direct in any event. Accordingly, the notified conduct will 
not result in any foreclosure of access to markets for any carrier and 
will not restrict in any way the range or quality of services available to 
any freight customers. 

(b) Facts and evidence relevant to these detriments: 

Please see above. 

7. Further information 

(a) Name, postal address and contact telephone details of the person 
authorised to provide additional information in relation to this 
notification: 

Richard Westmoreland 
Partner 
HWL Ebsworth Lawyers 
GPO Box 5408 
Sydney NS W 200 1 

Telephone: (02) 9334 8717 
Facsimile: 1300 369 656 
Email: richard.westmoreland~,hwlebsworth.com.au 
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Dated.. . . . . . . / . . . . 7 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Z @ ~  . . . . . . . . . ....... 

Signed on behalf of the applicant: 

~ k h a r d  Westmoreland 
Partner 
HWL Ebsworth Lawyers 
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DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation 
is to be inserted in item 1 (a), not the name of the person signing the notice, and 
the notice is to be signed by a person authorised by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of 
the which the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of 
the Trade Practices Act 1974 have been reduced in whole or in part to writing, a 
copy of the writing is to be provided with the notice. 

5. Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving 
the notice is likely to deal in the course of engaging in the conduct at any time 
during the next year. 

7. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed conduct including quantification of those benefits where 
possible. 

8. Provide details of the market(s) likely to be affected by the notified conduct, in 
particular having regard to goods or services that may be substitutes for the good 
or service that is the subject matter of the notification. 

9. Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 
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Form G 
Commonwealth of Australia 

Trade Practices Act 1974 - subsection 93 (1) 
NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices 
Act 1974, of particulars of conduct or of proposed conduct of a kind referred to 
subsections 47 (2), (3), (4), ( 9 ,  (6), (7), (8) or (9) of that Act in which the person 
giving notice engages or proposes to engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of person giving notice: 
(Refer to direction 2) 

Express Worldwide Limited (UK Company Number 04825340) N 9 3  1 S 3 
("Express Worldwide UK"). 

(b) Short description of business carried on by that person: 
(Refer to direction 3) 

Express Worldwide UK is the global franchisor of the "InXpress" freight 
forwarding franchise systems. 

(c) Address in Australia for service of documents on that person: 

C/o Richard Westmoreland 
Partner 
HWL Ebsworth Lawyers 
GPO Box 5408 
Sydney NSW 2001 

2. Notified arrangement 

(a) Description of the goods or services in relation to the supply or 
acquisition of which this notice relates: 

Freight forwarding and freight carriage services. 

(b) Description of the conduct or proposed conduct: 
(Refer to direction 4) 

Express Worldwide UK is the global franchisor of the 'InXpress' freight 
forwarding franchise system. Express Worldwide UK wishes to appoint a 
master franchisee to develop that business system in Australia. As a 
condition of granting this master franchise, Express Worldwide UK may 
require the master franchisee to: 

(a) acquire freight services from nominated carriers for resale to 
franchisees; 
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(b) not acquire freight services from carriers for resale to franchisees 
unless the relevant carriers have been approved by Express Worldwide 
UK; 

(c) promote the services of nominated carriers as agent of those carriers 
and appoint franchisees as sub-agents to sell the services of those 
carriers to their customers (in which case, although the master 
franchisee is supplying sales and promotional services to the carrier, it 
may be argued that it is also acquiring benefits from the carrier which 
constitute 'services' for purposes of s47(6) ); and/or 

(d) not promote the services of nominated carriers as agent of those 
carriers nor appoint franchisees as sub-agents of those carriers unless 
those carriers have been approved by Express Worldwide UK. 

3. Persons, o r  classes of persons, affected o r  likely to be affected by the 
notified conduct 

(a) Class o r  classes of persons to which the conduct relates: 
(Refer to direction 5) 

The Master Franchisee of the "InXpress" freight forwarding franchise 
system in Australia. 

(b) Number of those persons: 

(i) At present time: 

One. 

(ii) Estimated within the next year: 
(Refer to direction 6) 

One. 

(c) Where number of persons stated in item 3(b)(i) is less than 50, their 
names and addresses: 

Express Worldwide UK anticipates appointing the following company as 
Master Franchisee of the "InXpress" freight forwarding franchise system in 
Australia: 

Express Worldwide Pty Ltd 
15 Aurora Place 
Kippa-ring Qld 402 1 

4. Public benefit claims 

(a) Arguments in support of notification: 
(Refer to direction 7) 

Express Worldwide UK intends to establish a high quality freight 
forwarding franchise system offering customers a competitive new choice 
for the acquisition of freight carriage services. 
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By ensuring that: 

the master franchisee ensures that franchisees are able to offer 
customers services from at least a certain minimum range of carriers; 
and 

all carriers with whom the master franchisee and its franchisees deal 
meet minimum standards of quality and value, 

the notified conduct helps ensure that the quality of services received by 
customers of InXpress franchisees will be uniformly high. The notified 
conduct also makes it possible for Express Worldwide UK to develop and 
promote the 'InXpress' brand in Australia and internationally, to the benefit 
of the franchise network as a whole, by creating a consistent customer 
experience for InXpress customers in Australia and internationally. 

(b) Facts and evidence relied upon in support of these claims: 

Please see above. 

5. Market definition 

Provide a description of the market(s) in which the goods or services 
described at 2 (a) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for 
the relevant goods or services; any restriction on the supply or 
acquisition of the relevant goods or services (for example geographic or 
legal restrictions): 
(Refer to direction 8) 

The markets which may be affected by the notified conduct are: 
1. the market for freight carriage services; and 
2. to the extent that it is a separate market, the market for freight 

forwarding services. 

Freight forwarding services are characterised by high levels of competition 
and low barriers to entry. The freight forwarding and freight carriage 
markets in Australia feature a large number of competitors, ranging from 
large and powerful multinational corporations to a multitude of small freight 
forwarding businesses. Substantial freight forwarding companies operating 
in Australia include the following: 

TNT; 
DHL; 
FedEx; 
United Parcel Service (UPS); 
Schenker Australia; 
Kuehne & Nagel 
Panalpina; 
ABX Logistics; and 
Hellman Worldwide Logistics. 
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In addition, a substantial number of carriers such as Qantas Freight, 
Australian Air Express, and large shipping companies such as Maersk 
compete directly with the services offered by freight forwarding companies. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the 
notification, in particular the likely effect of the notified conduct on the 
prices of the goods or services described at 2 (a) above and the prices of 
goods or services in other affected markets: 
(Refer to direction 9) 

No public detriment will arise from the notified conduct. In particular, there 
will be no lessening of competition nor any restriction of services available 
in any relevant market for the following reasons: 

1. Although the master franchisee and its franchisees may be required, as 
a minimum, to contract with particular nominated carriers, the master 
franchisee and its franchisees may also deal with other carriers that 
meet the standards of Express Worldwide UK. Franchisee's customers 
will be free to choose from among these services, to acquire freight 
services direct from carriers, or to acquire services from any of a 
multitude of other freight forwarders. 

2. The notified conduct will enable Express Worldwide UK to utilise its 
existing business relationships with carriers to assist the master 
franchisee to negotiate volume discounts for freight services that 
would be unlikely to be otherwise available to the master franchisee or 
its franchisees. The notified conduct is therefore likely to result in 
lower prices than would otherwise be the case. 

3. As a new entrant, the InXpress franchise system will account for only a 
small proportion of sales of freight in any relevantly defined market. 
In addition, as noted above, barriers to entry to freight forwarding are 
low, and many carriers sell freight services to customers direct in any 
event. Accordingly, the notified conduct will not result in any 
foreclosure of access to markets for any carrier and will not restrict in 
any way the range or quality of services available to any freight 
customers. 

(b) Facts and evidence relevant to these detriments: 

Please see above. 
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7. Further information 

(a) Name, postal address and contact telephone details of the person 
authorised to provide additional information in relation to this 
notification: 

Richard Westmoreland 
Partner 
HWL Ebsworth Lawyers 
GPO Box 5408 
Sydney NS W 200 1 

Telephone: (02) 9334 87 17 
Facsimile: 1300 369 656 
Email: richard.westmoreland~,hwlebsworth.com.au 

&?.P ............. Dated.. 

Signed on behalf of the applicant: 

.......@.. ..................................... ........................ 
- 2  

Richard Westmoreland 
Partner 
HWL Ebsworth Lawyers 
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DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation 
is to be inserted in item 1 (a), not the name of the person signing the notice, and 
the notice is to be signed by a person authorised by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of 
the which the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of 
the Trade Practices Act 1974 have been reduced in whole or in part to writing, a 
copy of the writing is to be provided with the notice. 

5. Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving 
the notice is likely to deal in the course of engaging in the conduct at any time 
during the next year. 

7. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed conduct including quantification of those benefits where 
possible. 

8. Provide details of the market(s) likely to be affected by the notified conduct, in 
particular having regard to goods or services that may be substitutes for the good 
or service that is the subject matter of the notification. 

9. Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 
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